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OF 


STATE  OF  CALIFORNIA. 


[Grim.  No.  210.    Third  Appellate  IMBtriet-^February  12,  1914.] 
THE  PEOPLE,  Respondent,  v.  J.  WHITLOW,  Appellant 
GUMiNAL  Law— Assault  With  Deadlt  Weapon  With   Intent  to 

MUBDia— BXBUTTAL   EVIDENCE — HAEICLESS    EbROR   IN    AdMITTINO. — 

In  this  prosecation  for  assault  with  a  deadly  weapon  with  intent  to 
znarder,  error  in  permitting  the  prosecution  to  introduce  evidenee  in 
rebuttal,  which  was  rebuttal  only  in  a  verj  limited  sense  and  should 
have  been  given  as  part  of  the  ease  in  chief,  was  not  so  prejudicial 
as  to  have  brought  about  a  miscarriage  of  justice  and  required  a 
new  triaL 

Id. — Assault  With  Intent  to  Murder — Instruction  as  to  What 
Constitutes  Murder. — In  such  prosecution,  where  the  element  of 
intent  to  murder  was  definitely  involved  in  the  indictment,  instruc- 
tions as  to  what  is  necessary  to  constitute  murder  were  appropri- 
ately given  in  order  to  show  the  meaning  in  law  of  the  crime  of 
assault  with  intent  to  commit  murder. 

Id. — Duty  of  Jury  to  Reach  Verdict — Improper  Instructions — 
Harmless  Ebror. — ^An  instruction  to  the  jury  in  such  prosecution: 
"A  jury  is  seldom  of  the  same  mind  on  the  first  ballot,  but  for 
that  reason  the  jurors  should  not  sit  back  and  refuse  to  compare 
notes  with  their  fellow  jurors,  but  work  all  the  more  earnestly  to 
arrive  at  a  verdict,  and  thus  comply  with  their  oaths.  To  vote 
time  after  time  in  accordance  with  the  first  ballot  cast,  and  not 
try  to  arrive  at  a  verdict,  is  to  deliberately  set  aside  your  oaths 
you  took  on  being  accepted  as  jurors,  to  wit,  that  you  would  return 
a  verdict  in  accordance  with  the  testimony  derived  in  this  case. 
This  each  of  you  ean  do  and  do  no  violence  to  your  consciences  as 
fair  minded,  conscientious  and  intelligent  jurymen,"  should  not  have 
been  given  where  the  jury  had  not  yet  shown  or  had  an  opportunity  to 
t4  0aLApp.— 1  (1) 
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show  any  difficulty  in  reaching  m  verdict;  but,  in  view  of  all  the 
facts  in  the  case,  its  giving  was  not  prejudicial  to  the  defendant. 

Id. — Intoxication  of  Defendant — Refusal  of  Instbuction  Gonoebn- 
ING. — In  this  prosecution  for  assault  with  a  deadly  weapon  with 
intent  to  murder,  an  instruction  to  the  effect  that  the  jury  might 
take  into  account  the  intoxication  of  the  defendant  as  bearing  on 
the  question  of  motive  and  intent,  was  properly  refused  if  there 
was  no  evidence  that  he  was  intoxicated  at  the  time  he  committed 
the  offense,  but  only  that  he  had  taken  two  or  three  drinks  at  a 
saloon  not  long  before. 

Id. — Instbuctions — ^Refusal  Bbcaum  Substanob  of  Ptjbfobt  Albeadt 
Given. — In  such  prosecution  instructions  requested  by  the  defendant, 
though  proper  in  themselves,  were  rightly  refused  if  their  purport 
or  substance  was  given  in  other  instructions. 

Id. — Reasonable  Doubt  of  Guilt — Refusal  of  Instbuctions  Conoebn- 
ING. — The  refusal  in  this  case  to  give  an  instruction  that  when  a 
juryman  has  reached  the  opinion  from  all  the  evidence  that  the  de- 
fendant has  not  been  proven  guilty  beyond  a  reasonable  doubt,  such 
juryman  should  adhere  to  his  opinion  thus  formed  until  convinced 
beyond  a  reasonable  doubt  that  his  opinion  is  wrong,  was  not  pre- 
judicial in  view  of  the  fact  that  other  instructions  on  the  snbject 
were  given;  nor  was  the  refusal  of  another  instruction  of  the  same 
tenor,  except  that  it  told  the  jury  that  it  was  their  duty  "to  talk 
over  the  case  carefully  and  listen  to  one  another's  views  with  an 
honest  desire  to  reach  an  agreement,"  but  if  they  could  not  and 
any  one  of  the  number  was  of  the  opinion  that  the  defendant  had 
not  been  proven  guilty  beyond  a  reasonable  doubt,  sneh  juryman 
should  adhere  to  his  opinion  until  otherwise  eonvineed  beyond  » 
reasonable  doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  and  from  an  order  refusing  a  new  triaL  John  C. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Jas.  T.  Matlock,  Jr.,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  and  J.  Charles  Jones,  Deputy 
Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J.— Defendant  waa  indicted  for  the  crime 
of  assault  with  a  deadly  weapon  with  intent  to  commit  mur- 
der and  was  found  guilty  by  the  jury  as  charged  in  the  in- 
dictment and  sentenced  to  imprisonment  in  San  Quentin  for 
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the  term  of  nine  years.  He  moved  for  a  new  trial  which  was 
denied  and  appeals  from  the  judgment  of  conviction  and 
from  the  order  denying  his  motion. 

It  is  contended  that  the  trial  court  erred,  first,  in  its  rul- 
ings in  the  admission  of  certain  testimony,  and  second,  in 
its  charge  to  the  jury. 

It  appeared  from  the  testimony  of  Charles  Cook,  the  prose- 
cuting witness,  that,  on  November  16,  1912,  defendant  and 
one  McOuinnis  were  engaged  in  the  fishing  business  on  the 
Sacramento  River,  a  few  miles  west  of  the  town  of  Chico; 
that  Cook  was  engaged  in  bu3dng  and  selling  fish  in  said 
town.  On  the  day  mentioned  defendant  and  McGuinnis  came 
to  Chico  with  some  fish  and  met  Cook  in  the  afternoon  about 
three  o'clock  at  a  saloon;  after  some  talk  about  the  purchase 
of  the  fish  defendant  and  McQuinnis  had  for  sale  and  some 
drinks  at  the  saloon.  Cook  told  defendant  and  his  partner 
to  take  their  fish  to  Cook's  house  to  be  weighed;  Cook  drove 
into  his  back  yard  with  his  fish  wagon  and  found  McGuinnis 
there  and  defendant  in  his  wagon  in  the  alley;  defendant 
then  drove  in  and  stopped  about  twenty  feet  from  where 
Cook  and  McGuinnis  were  standing.  As  to  what  next  oc- 
cured  Cook  testified:  **Well,  after  he  drove  in  he  got  oflf 
his  wagon  and  took  off  his  overcoat  and  throwed  it  on  the 
wagon,  and  put  his  hand  in  his  pocket  and  took  out  his 
knife,  and  with  his  left  hand  he  opened  it,  and  he  says,  *I 
am  going  to  trim  you  fellows  down  to  my  size.'  I  was  stand- 
ing back  of  the  wagon,  and  I  walked  up  towards  him  and 
commenced  to  pacify  him,  and  got  close  to  him,  and  the  way 
he  was  handling  the  knife  I  backed  off  and  walked  right 
around  behind  my  wagon.  Q.  Now  show  the  jury  where 
you  walked.  A.  He  started  over  here,  and  I  saw  him  and 
came  up  this  way  and  walked  around  the  team  and  wagon 
and  around,  and  he  kept  following  me,  and  then  I  was  look- 
ing for  a  club,  and  walked  out  toward  this  fence,  and 
couldn't  find  none  there,  and  came  around  here  and  found 
a  spear  (a  fish  spear)  there  and  picked  that  up  and  went  to 
knock  him  down  with  it,  and  struck  him  about  the  middle  of 
the  arm  and  I  threw  the  spear  down.  Q.  Now  mark  the 
point  where  you  threw  that  spear  down.  A.  Bight  about 
here.  (Indicating.)  Then  I  started  on  down  to  my  wagon 
again,  and  he  picked  up  the  spear  there  and  dropped  it 
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about  half  way,  and  came  up  to  the  wagon  where  I  was  stand- 
ing, and  came  up,  and  I  grabbed  his  right  hand — he  had  the 
knife  in  the  right  hand — and  when  I  grabbed  his  right  hand 
he  put  it  in  his  left,  and  then  as  he  struck  me  I  grabbed  his 
left  hand.  Q.  I  understand  you,  after  you  dropped  the 
spear  at  this  place  that  he  picked  up  the  spear  himself  t  A. 
Yes,  sir.  Q.  And  then  he  dropped  the  spear  t  A.  Yes,  sir, 
dropped  it  about  half  way  between  there  and  the  wagon. 
Q.  About  how  far  was  it  from  where  you  dropped  the  spear 
to  the  wagon  t  A.  About  twenty  feet.  Q.  He  carried  the 
spear  about  half  that  distance  and  then  dropped  itt  A.  Yes, 
sir.  Q.  What  were  you  doing  all  that  timet  A.  I  was  walk- 
ing back  to  my  wagon.  Q.  You  were  backing  away  from 
him,  were  youT  A.  Yes,  sir.  Q.  What  did  you  have!  A.  I 
had  nothing.  Q.  Didn't  have  anything  in  your  handt  A. 
No  sir.  Q.  He  still  had  this  knife  in  his  right  handt  A. 
Yes,  sir/' 

While  Cook  was  endeavoring  to  ward  off  defendant's  blows 
with  his  knife  defendant  stabbed  him,  inflicting  a  danger- 
ous wound  four  or  five  inches  long  and  deep  enough  to  pene- 
trate the  lung  cavity  and  to  allow  a  portion  of  the  lungs  to 
protrude.  The  evidence  discloses  no  previous  quarrel  or 
misunderstanding  between  Cook  and  defendant  or  motive  on 
defendant's  part  for  thus  assaulting  Cook.  There  was  no 
evidence  that  defendant  was  intoxicated  at  the  time,  although 
there  was  evidence  that  the  three  men  had  taken  some  drinks 
together  before  going  to  Cook's  house.  The  surgeon  who 
dressed  Cook's  wound  soon  after  his  injury  testified  that 
Cook  was  sober.  The  intent,  therefore,  with  which  the  as- 
sault was  made  must  have  been  drawn  by  the  jury  from  what 
took  place  in  making  the  attack,  from  the  conduct  of  defend- 
ant and  from  the  character  of  the  attack. 

Corroborating  testimony  was  given  by  witness,  Mrs.  Avis 
Nunn,  who  testified  that  her  kitchen  window  looked  upon 
Cook's  premises,  through  which  she  saw  what  took  place. 
Her  testimony  corroborated  the  testimony  of  Cook.  Mc- 
Ouinnia  was  called  by  the  people  but  testified  that  he  had  no 
recollection  of  the  affair.  There  was  no  other  eye-witness 
except  defendant  who  testified  that  Cook  assaulted  him  with 
a  fish  spear  and  he  cut  him  with  his  knife  in  self-defense. 
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It  was  the  admission  of  Mrs.  Nunn's  testimony  that  gives 
rise  to  defendant's  first  point.  This  witness  was  called  in 
rebuttal  after  the  people  had  rested  in  chief  and  defendant 
had  rested;  and  it  appeared  that  the  prosecuting  attorney 
had  knowledge  before  the  trial  what  the  witness  would  tes- 
tify to.  Objection  was  made  that  the  testimony  was  ''not 
proper  rebuttal  testimony"  and  ''no  foundation  was  laid  for 
its  introduction  as  impeaching  testimony."  In  ruling  the 
court  said:  "The  testimony  is  proper  rebuttal  testimony.  It 
is  such  testimony  as  is  usually  given  and  passes  for  rebuttal 
testimony.  The  testimony  is,  as  I  am  informed  to  be — ^the 
testimony  will  rebut  the  statements  made  by  some  of  the 
witnesses  for  the  defendant,  and,  if  so,  so  far  at  least  it  is 
rebuttal  testimony,  and  you  don't  have  to  lay  the  foundation 
for  the  purpose  of  impeaching  it  by  asking  who  were  pres- 
ent, the  time  and  the  place.  However,  the  witness  has  stated 
that  at  a  certain  time  and  place,  about  two  o'clock,  in  the 
back  yard  of  Mr.  Cook,  she  heard  parties  talking  loudly, 
which  attracted  her  attention,  and  now  we  will  learn  what 
took  place  there.    The  objection  will  be  overruled." 

While  this  testimony  did  in  fact  contradict  the  testimony 
of  defendant  in  part  and  in  some  degree  was  rebuttal,  it  was 
clearly  addressed  to  the  issues  in  the  case  and  was  a  recital 
of  what  defendant  did  in  making  the  assault  and  Cook's 
efforts  to  avoid  the  attack.  Her  testimony  cannot  be  said  to 
have  been  rebuttal  except  in  a  very  limited  sense  and  ought 
to  have  been  given  as  part  of  the  people's  case  in  chief. 

The  order  of  the  trial  is  prescribed  by  section  1093  of  the 
Penal  Code.  The  district  attorney  is  first  to  "offer  the  evi- 
dence in  support  of  the  charge";  subdivision  2;  the  defend- 
ant may  then  open  the  defense  and  offer  evidence  in  support 
thereof;  subdivision  3;  "the  parties  may  then  respectively 
offer  rebutting  testimony  only,  unless  the  court,  for  good 
reason,  in  furtherance  of  justice,  permit  them  to  offer  evi- 
dence upon  their  original  case";  4.  Defendant  asserts  that 
the  purpose  of  the  district  attorney  was  to  close  the  case 
with  this  testimony  for  the  effect  it  would  have  on  the  jury 
as  the  last  word;  and  that,  but  for  this  testimony  the  jury 
would  probably  not  have  brought  in  a  verdict  greater  than 
assault  with  a  deadly  weapon.  We  think  there  is  some  force 
in  the  latter  part  of  defendant's  objection.    Mrs.  Nunn's  tes- 
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timony  greatlj  strengthened  the  evidence,  otherwise,  how- 
ever, not  entirely  wanting,  from  which  an  intent  to  commit 
murder  might  have  been  inferred.  Still,  it  was  competent 
and  relevant  and  the  only  question  is — Was  it  so  prejudicial 
as  to  have  brought  about  a  miscarriage  of  justice  because  ad- 
mitted out  of  order  T 

The  trial  judge  manifestly  admitted  the  testimony  both  be- 
cause he  deemed  it  in  part  rebuttal  and  we  must  presume  also 
because  *'for  good  reason,  in  furtherance  of  justice,"  he 
deemed  it  his  duty.  It  was  the  exercise  of  a  discretion  lodged 
with  the  court  and  unless  we  can  say  that  this  discretion  was 
so  abused  as  to  constitute  prejudicial  error  we  do  not  feel 
at  liberty  to  reverse  the  judgment  of  conviction.  Defend- 
ant cites  People  v.  HiU,  116  Cal.  562,  565,  [48  Pac.  711], 
in  support  of  his  objection.  In  that  case,  however,  the  ques- 
tion was  whether  the  court  erred  in  refusing  the  defendant 
the  right  to  oflEer  certain  evidence  as  rebuttal  but  stated  that 
he  would  be  allowed  to  reopen  hia  case  and  offer  the  evidence. 
The  defendant  refused  to  reopen  his  defense  and  the  ruling 
was  held  to  constitute  an  abuse  of  discretion. 

We  do  not  think  there  was  such  showing  of  abuse  or  dis- 
cretion as  would  demand  a  new  trial  in  the  present  case. 
For  a  discussion  of  the  point  see  People  v.  Mar  Oin  StUe,  11 
Cal.  App.  42,  53,  [103  Pac.  951],  and  cases  there  cited. 

The  remaining  assignments  of  error  relate  to  the  in- 
structions given  and  refused.  The  court  gave  several  in- 
structions defining  murder  and  its  degrees  as  found  in  the 
Penal  Code;  also  correct  instructions  as  to  the  element  of 
intent  involved  in  murder ;  also  as  to  the  justifiable  homicide ; 
also  the  usual  instruction  that  there  need  not  be  any  ap- 
preciable space  of  time  between  the  intention  to  kill  and 
the  act.  It  is  contended  that  it  was  error  to  give  any  in- 
structions on  these  matters  because  they  were  not  relevant  to 
any  issue  in  the  case  and  tended  to  mislead  and  cloud  the 
minds  of  the  jury  and  to  aggravate  the  alleged  offense.  It 
was  not  necessary  to  give  all  these  instructions,  it  must  be 
conceded.  But  the  element  of  intent  to  murder  was 
definitely  involved  in  the  indictment.  What  the  law  regards 
as  necessary  to  constitute  murder  was  appropriately  given  in 
order  to  show  the  meaning  in  law  of  the  crime  of  intent  to 
commit  murder. 
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The  following  instruction  was  given  before  the  jnrj  retired 
and  ia  assigned  as  error:  ''Gentlemen  of  the  jury,  this  case 
it  now  submitted  to  you  for  consideration  and  decision. 
You  and  each  of  you  solemnly  swore  that  you  would  decide 
it  in  accordance  with  the  testimony  of  the  witnesses  and 
the  instructions  of  the  court.  To  comply  with  your  oaths 
will  require  of  you  calm  deliberation  and  careful  considera- 
tion. A  jury  is  seldom  of  the  same  mind  on  the  first  ballot, 
but  for  that  reason  the  jurors  should  not  sit  back  and  refuse 
to  compare  notes  with  their  fellow  jurors,  but  work  all  the 
more  earnestly  to  arrive  at  a  verdict,  and  thus  comply  with 
their  oaths.  To  vote  time  after  time  in  accordance  with  the 
first  ballot  cast,  and  not  try  to  arrive  at  a  verdict,  is  to  de- 
liberately set  aside  your  oaths  you  took  on  being  accepted  as 
jurors,  to  wit,  that  you  would  return  a  verdict  in  accordance 
with  the  testimony  derived  in  this  case.  This  each  of  you 
can  do  and  do  no  violence  to  your  consciences  as  fair  minded, 
conscientious  and  intelligent  jurymen.'' 

There  may  be  some  excuse  for  some  such  admonition  to  a 
jury  under  some  circumstances  if  carefully  phrased,  after 
reporting  to  the  court  their  inability  to  agree  upon  a  verdict, 
and  while  we  doubt  the  propriety  of  giving  it  at  all,  it  should 
not  be  given  where  the  jury  has  not  yet  shown  or  had  an  op- 
portunity to  show  any  diflficulty  in  reaching  a  verdict. 
People  V.  Conboy,  15  Cal.  App.  97,  [113  Pac.  703],  cited  by 
defendant,  was  an  aggravated  instance,  where  the  court,  in 
its  zeal  to  force  a  verdict  of  some  kind,  overstepped  its  power 
and  practically  told  the  jury  that  a  verdict  of  guilty  could 
be  arrived  at.  A  similar  instruction  to  the  one  here  was 
given  in  People  v.  Watson,  165  Cal.  645,  [133  Pac.  298], 
cited  by  defendant,  and  was  held  prejudicial  error.  The 
Watson  case  was  one  where  the  evidence  of  self-defense  was 
very  strong.  Said  the  court:  "Such  an  instruction,  par- 
ticularly in  this  case  wherein  the  evidence  which  is  admit- 
tedly true  (to  say  nothing  of  the  testimony  open  to  possible 
doubt)  gives  very  strong  support  of  the  theory  of  self-de- 
fense, must  have  operated  to  defendant's  great  disad- 
vantage." In  the  case  here  the  only  evidence  supporting 
the  theory  of  self-defense  was  the  testimony  of  defendant 
against  which  was  that  of  the  prosecuting  witness  and  of  Mrs. 
Nunn,  a  disinterested  witness,  besides  some  undisputed  eir^ 
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cumstances  which  we  have  not  found  it  necessary  to  point 
out.  It  is  clearly  the  duty  of  the  jury  to  arrive  at  a  verdict 
and  to  counsel  together  in  an  effort  to  do  so,  and  an  admoni- 
tory instruction  upon  this  duty  is  proper.  (Allen  v.  United 
States,  164  U.  S.  501,  [41  L.  Ed.  528,  17  Sup.  Ct.  Rep.  154] ; 
Hand  v.  Agen,  96  Wis.  493,  [71  N.  W.  899].)  What  defend- 
ant  particularly  objects  to  in  the  instruction  is  the  last  para- 
graph: ''This  each  of  you  can  do  and  do  no  violence  to  your 
oonsciences  as  fair  minded,  conscientious  and  intelligent  jury- 
men."  This  paragraph  seems  to  refer  to  the  language  immedi- 
ately preceding  it,  that  the  jury  "would  return  a  verdict  in 
accordance  with  the  testimony  derived  in  this  case.''  In  the 
Watson  case  the  evidence  supporting  the  issue  of  self-defense 
was  admittedly  true.  Here  this  defense  had  no  support  save 
the  testimony  of  the  defendant  which  the  jury  must  have 
disregarded.  In  view  of  all  the  facts  we  cannot  say  that  the 
error  was  prejudicial  to  defendant. 

Defendant  offered  forty-three  separate  instructions. 
Thirty-two  of  these  are  grouped  of  which  it  is  claimed  **that 
they  were  proper  instructions  covering  the  law  of  the  case 
and  pertinent  to  the  issues."  We  cannot  be  expected  to  ex- 
amine all  these  instructions  under  so  general  a  statement  of 
their  character  and  we  must  assume  that  counsel  did  not 
expect  it  of  us.  {People  v.  Pembroke,  6  Cal.  App.  588,  593, 
[92  Pac.  668],  and  cases  there  cited.)  Attention  is  called 
specifically  to  certain  instructions  asked  by  defendant  and 
refused  by  the  court  which  will  be  briefly  noticed. 

Instruction  10  was  to  the  effect  that  the  jury  might  take 
into  account  the  intoxication  of  defendant  as  bearing  on  the 
question  of  motive  and  intent.  This  instruction  was  refused 
presumably  because  there  was  no  evidence  that  defendant  was 
intoxicated  at  the  time.  There  was  no  evidence  that  defend- 
ant was  intoxicated  at  the  time  he  committed  the  offense. 
He  had  taken  two  or  three  drinks  (what  kind  does  not  ap- 
pear) at  a  saloon  not  long  before  but  the  effect  upon  him 
was  not  shown  and  a  state  of  intoxication  such  as  would 
entitle  defendant  to  the  benefit  of  the  instruction  cannot  be 
presumed.  Instructions  must  be  applicable  to  the  facts 
shown.     (People  v.  Huntington,  138  Cal.  261,  [70  Pac.  284].) 

Instruction  18  was  designed  to  point  out  to  the  jury  that 
at  the  time  of  the  assault  he  must  hava  ''actually  intended 
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to  kill.'*  It  wai  refufied  because  elsewhere  g^iven.  The 
court  had  very  clearly  shown  that  such  intent  was  a  neces- 
aary  ingredient  of  the  crime  charged.  The  defendant  was 
not  prejudiced  because  refused  in  another  form. 

Instructions  27  and  28  were  refused  because  elsewhere 
given.  They  related  to  the  doctrine  of  reasonable  doubt  and 
to  the  presumption  of  innocence  with  which  the  law  clothes 
every  defendant.  The  instructions  as  asked  were  proper 
but  their  purport  had  already  been  given. 

Instruction  30  (erroneously  designated  29)  was  in  accord 
with  section  1847  of  the  Code  of  Civil  Procedure,  that  a  wit- 
ness is  presumed  to  speak  the  truth.  Instruction  21  of  those 
given  by  the  court  gave  defendant  the  benefit  of  the  rule 
laid  down  by  the  code. 

Instruction  33  was  refused  because  elsewhere  given.  It  re- 
lated to  the  impeachment  of  a  witness  by  ''contradictory  evi- 
dence or  by  general  reputation/'  etc.  The  court,  in  its 
eharge,  covered  the  point  satisfactorily. 

Instruction  36  was  a  direction  that  when  a  juryman  had 
reached  the  opinion  from  all  the  evidence  that  defendant  had 
not  been  proven  guilty  beyond  a  reasonable  doubt,  such  jury- 
man should  adhere  to  his  opinion  thus  formed  until  convinced 
beyond  a  reasonable  doubt  that  his  opinion  was  wrong.  It  is 
elaimed  that  such  an  instruction  was  given  in  People  v. 
Murphy,  146  Cal.  502,  [80  Pac.  709],  and  was  approved  and 
hence  should  have  been  given  here.  It  would  not  have  been 
error  to  give  it  but  it  does  not  follow  that  its  refusal  was 
prejudicial.  It  is,  after  all,  but  a  concrete  statement  of  a 
juror's  duty  which  in  other  language  was  explained  to  the 
jury  as  appears  in  several  instructions. 

Instruction  37  (designated  36  in  defendant's  brief)  was 
of  the  same  tenor  as  36  except  that  it  told  the  jury  that  it 
was  their  duty  ''to  talk  over  the  case  carefully  and  listen  to 
one  another's  views  with  an  honest  desire  to  reach  an  agree* 
ment,"  but  if  they  could  not  and  any  one  of  the  number 
was  of  the  opinion  that  defendant  had  not  been  proven  guilty 
beyond  a  reasonable  doubt,  such  juryman  should  adhere  to 
his  opinion  until  otherwise  convinced  beyond  a  reasonable 
doubt.  Such  an  instruction,  if  given,  would  not  be  error 
but,  in  view  of  the  very  full  instructions  as  to  the  duty  of 
the  jury  and  the  repeated  admonition  that  they  must  acquit 
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the   defendant  unless  proven  guilty  beyond  a  reasonable 
doubt,  we  find  no  prejudice  in  withholding  this  instruction 
from  the  jury. 
The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  11,  1914. 


[GiT.  No.  1405.    Second  Appellate  Difltriet.— Febroarj  18,  1914.] 

MARGARET    LILLIE,    Respondent,    v.    WILLEDD    AN- 
DREWS,  Appellant 

FsAUD  —  Actual  ob  CoNSTRncnvB  —  Attornkt  Obtainino  Monit 
Thbouoh  Falsv  Representation  as  to  Dismissal  or  Action. — 
In  this  action  to  recover  money  from  an  attorney  on  the  ground 
that  he  procured  it  through  false  representations  that  a  certain  ac- 
tion had  been  dismissed,  the  findings,  while  they  do  not  show  that 
be  was  guilty  of  actual  fraud,  show  that  he  was  guilty  of  con- 
structive fraud  in  that,  without  fraudulent  intent,  he  did  by  false 
representations  mislead  the  plaintiff  to  her  prejudice.  Omitting 
from  the  complaint  aU  reference  to  actual  fraud,  as  to  which  no 
findings  were  made,  the  remaining  allegations  of  constructive  fraud, 
found  by  the  court  to  be  true,  are  ample  to  support  the  judgment 
for  the  plaintiff. 

Id. — Illeoalitt  op  Transaction — ^Whether  Defense  to  Action. — 
The  contention  of  the  defendant  in  such  action  that  the  agreement 
for  the  dismissal  was  illegal  and  iniquitous  will  not  be  considered 
on  his  appeal  from  the  judgment  if  the  record  does  not  disclose  the 
illegality. 

±», — Maxim — Attorney  Pleaoino  Iniquity  in  Defense  of  Action. — 
To  the  maxim,  that  "no  man  shall  be  allowed  to  found  any  claim 
upon  his  own  iniquity,**  should  be  added,  "no  lawyer,  when  sued  for 
money  alleged  to  have  been  obtained  by  him  through  fraudulent 
means,  should  plead  has  own  iniquity  as  a  def  enee." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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WiUedd  Andrews,  in  pro.  per.,  for  Appellant. 
A.  C.  Galloway,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  a  Bum  of  money  alleged  to 
have  been  obtained  by  defendant  from  plaintiff  by  means  of 
false  and  fraudulent  representations.  Judgment  went  for 
plaintiff,  from  which  defendant  appeals. 

It  appears  from  the  findings  that  defendant,  at  the  time 
he  obtained  the  money,  was  attorney  for  Mrs.  Collier  who  had 
instituted  an  action  for  damages  against  Margaret  Lillie, 
plaintiff  herein,  for  the  alleged  alienation  of  the  affections 
of  the  former's  husband,  who  was  defendant  in  an  action  for 
divorce  brought  by  his  wife.  On  March  20,  1912,  defend- 
ant claiming  he  was  authorized  so  to  do,  entered  into  an 
agreement  with  plaintiff  for  the  compromise  of  the  suit  against 
her,  in  accordance  with  which  she  deposited  with  an  escrow 
holder  the  sum  of  one  thousand  five  hundred  dollars,  to  be  paid 
defendant  Andrews  on  April  12,  1912,  and  at  the  same 
time  plaintiff  and  Andrews  signed  and  left  with  the  escrow- 
holder  a  stipulation  wherein  it  was  agreed  that  the  action 
brought  by  Mrs.  Collier  against  Mrs.  Lillie,  plaintiff  herein, 
should  be  dismissed  and  that  ''Mrs.  Lillie 's  name,  nor  her- 
self in  person,"  should  not  appear  in  the  said  divorce  case 
"which  is  to  be  tried  on  the  11th  day  of  April,  1912."  As 
per  stipulation,  defendant,  as  attorney  for  Mrs.  Collier, 
moved  the  court  to  dismiss  the  action  against  Mrs.  Lillie, 
which  motion  was  by  the  court  granted  on  March  20,  1912. 
On  April  8,  1912,  Mrs.  Collier,  through  attorneys  substituted 
for  defendant,  applied  to  the  court  for  an  order  vacating  and 
setting  aside  the  order  of  dismissal,  which  application  was 
granted.  On  April  9th  defendant  having  theretofore  di- 
rected the  escrow-holder  to  pay  to  Mrs.  Collier  nine  hundred 
dollars  of  the  one  thousand  five  hundred  dollars  so  deposited 
with  it  by  Mrs.  Lillie,  represented  to  the  latter  that  the  appli- 
cation to  have  the  order  dismissing  the  action  vacated  and 
set  aside  had  been  by  the  court  denied ;  whereupon  plaintiff, 
believing  and  relying  upon  defendant's  statement  instructed 
the  escrow-holder  to  pay  the  sum  so  deposited  with  it  to 
Andrews  on  his  demand  therefor.    Whereupon  Andrews  de- 
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manded  and  received  from  the  eserow*holder  the  balance  of 
said  snm  so  deposited  with  it  over  and  above  the  nine  hun- 
dred dollars  theretofore  directed  to  be  paid  to  Mrs.  Collier, 
and  on  April  fifteenth  instructed  the  escrow-holder  to  return 
the  nine  hundred  dollars  to  Mrs.  Lillie.  Thereafter  plaintiff 
made  demand  upon  defendant  that  he  repay  to  her  the  six 
hundred  dollars  thus  obtained  upon  the  false  representation 
that  the  action  had  been  dismissed,  and  upon  his  failure  so 
to  do  brought  suit. 

Respondent  files  no  brief,  which  omission  is  perhaps  due  to 
the  fact  that  appellant  presents  nothing  possessing  the  slight- 
est merit  in  support  of  his  appeal.  It  was  alleged  in  the 
complaint  that  defendant,  at  the  time  he  made  the  false 
representations  in  reliance  upon  the  truth  of  which  plaintiff 
was  induced  to  part  with  her  money,  knew  or  ought  to  have 
known  the  same  to  be  false.  Appellant  complains  that  the 
court  made  no  finding  as  to  this  allegation.  Plaintiff's  right  to 
recover,  however,  did  not  depend  upon  the  truth  of  the  al- 
leged fact  that  defendant  knew  the  representations  to  be 
fidse.  While,  as  shown  by  the  findings,  defendant  was  not 
guilty  of  actual  fraud,  as  defined  in  section  1572  of  the  Civil 
Code,  he  was  guilty  of  constructive  fraud  in  that,  without 
fraudulent  intent,  he  did  by  false  representations  mislead 
plaintiff  to  her  prejudice.  (Civ.  Code,  sec.  1573.)  Omit- 
ting from  the  complaint  all  reference  to  actual  fraud,  the 
remaining  allegations  thereof,  found  by  the  court  to  be  true, 
are  ample  to  support  the  judgment. 

Appellant's  chief  contention  is  that  the  agreement  and 
stipulation  made  with  plaintiff  for  the  dismissal  of  the  action 
was  an  illegal  and  iniquitous  contract  Says  defendant: 
''It  is  a  maxim  of  law  that  no  man  shall  be  allowed  to  found 
any  claim  upon  his  own  iniquity."  To  this,  defendant,  an 
attorney  at  law,  should  add:  "No  lawyer  when  sued  for 
money  alleged  to  have  been  obtained  by  him  through  fraudu- 
lent means  should  plead  his  own  iniquity  as  a  defense  to 
such  action."  In  support  of  his  contention  defendant  cites 
the  case  of  Chateau  v.  Singla,  114  Cal.  91,  [55  Am.  St.  Bep. 
63,  33  L.  B.  A.  750,  45  Pac.  1015],  wherein  it  was  held  that 
the  court  should  not  lend  its  aid  to  an  accounting  of  a 
partnership  the  purpose  of  which  was  to  conduct  a  house 
pf  prostitution.    While  the  principle  contended  for  is  well 
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recognized,  it  is  subject  for  regret  that  a  member  of  the  bar 
should  find  himself  in  a  position  to  invoke  the  same  in  de> 
fense  of  an  action.  Suffice  it  to  say  that,  since  the  ground 
for  setting  aside  the  order  dismissing  the  action  is  not  dis- 
closed by  the  record,  there  is  nothing  showing  the  agreement 
to  be  of  the  character  which  appellant  imputes  to  his  act. 

The  appeal  is  wholly  without  merit,  and  the  judgment  is 
affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dr.  No.  1442.    Second  Appellate  Bistriet.— February  14,  1914.] 

KATE  O.  SESSIONS,  Respondent,  ▼.  H.  L.  MILLER, 
Executor  of  the  Will  of  Sarah  Johnston  Cox,  Deceased, 
Appellant. 

YCNDOB   AND   VlNDKl — SUBSCRIPTION    BY   VENDOR    TO    STREET   WlDENWO 

Fund— Payment  by  Vendee. — A  promise  by  a  vendor  of  city  loti 
to  robscribe  a  certain  amount  to  a  fund  for  widening^  streets  and 
to  pay  the  same  from  funds  to  be  received  of  the  vendee  on  account 
of  the  sale  of  the  lots,  does  not  authorize  the  vendee  to  make  the 
payment  into  the  subscription  fund,  prior  to  or  independently  of 
the  dosing  of  the  transaction  for  the  sale  of  the  lots. 
la. — ^Voluntary  Payment  by  Vendee — Bioht  to  Recover  from 
Vendor. — And  if  the  vendee  makes  such  payment,  he  cannot,  on  the 
Tender  failing  to  make  clear  title,  recover  from  the  vendor  the 
amount  so  paid.  Such  payment  ia  a  voluntary  payment,  made  by 
the  vendee  in  the  name  of  the  vendor,  for  a  purpose  which  may 
hav#  been  benefleial  to  the  vendor,  but  which  has  not  gone  to  satisfy 
any  legal  liability  on  his  part. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  SSan 
Diego  County  and  from  an  order  refusing  a  new  trial. 
W.  E.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Steams  ft  Sweet,  for  Appellant. 

Laos  ft  Lac6»  for  Beapondent. 
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CONREY,  P.  J.— The  defendant  appeals  from  the  judg- 
meDt  and  from  an  order  denying  his  motion  for  a  new  trial. 

The  action  was  commenced  against  Sarah  Johnston  Cox  to 
recover  the  sum  of  three  hundred  and  five  dollars  alleged 
to  have  been  paid  by  the  plaintiff  at  the  request  and  for  the 
use  of  Mrs.  Cox,  the  pa3rment  having  been  made  to  a  fund 
for  the  widening  of  certain  streets  in  the  vicinity  of  land 
owned  by  her  in  the  city  of  San  Diego.  Mrs.  Cox  died  while 
the  action  was  pending  and  the  defendant  executor  has  been 
substituted  in  her  place. 

It  appears  that  on  October  11, 1907,  Mrs.  Cox  executed  and 
delivered  to  plaintiff  an  agreement  to  sell  to  plaintiff  two 
lots  in  the  above  mentioned  tract  of  land  for  the  sum  of  one 
thousand  five  hundred  dollars,  ''to  be  paid  at  the  Bank  of  Com- 
merce upon  the  delivery  of  a  deed  and  certificate  of  title 
made  by  the  Abstract  Title  &  Insurance  Company.**  Ap- 
pended to  the  bame  contract  and  dated  on  the  same  day  is 
an  additional  agreement  by  Mrs.  Cox  as  follows:  ''I  agree  to 
subscribe  $300  to  the  fund  for  widening  of  Washington 
and  Lewis  streets  and  to  pay  the  same  with  a  check  of 
the  Bank  of  Commerce  from  the  amount  deposited  to  my 
account  by  E.  0.  Sessions."  At  that  time  there  was  being 
collected  a  fund  paid  in  by  various  subscribers  to  a  custodian, 
which  moneys  were  to  be  used  for  the  widening  of  said 
streets.  It  does  not  appear  that  the  plaintiff  was  one  of 
those  subscribers,  and  it  does  not  appear  that  Mra.  Cox 
made  any  subscription  to  that  fund,  or  any  agreement  with 
reference  to  a  subscription,  other  than  the  above  quoted 
written  promise  made  to  the  plaintiff. 

On  October  16,  1907,  without  having  deposited  any  moneys 
to  the  account  of  Mrs.  Cox  and  without  any  request  from 
Mrs.  Cox,  the  plaintiff  paid  to  the  custodian  of  said  fund  the 
sum  of  three  hundred  dollars,  took  a  receipt  showing  that  she 
had  made  that  payment  and  that  it  was  made  for  Mrs.  Cox 
**a/c  widening  of  Washington  and  Lewis  streets,*'  The 
plaintiff  claims  that  her  failure  to  pay  or  tender  the  one 
thousand  five  hundred  dollars  was  caused  by  some  defect  in 
title  of  Mrs.  Cox's  property  which  prevented  the  issuance 
of  a  certificate  showing  dear  title  in  the  vendor;  and  we  here 
assume  that  this  claim  is  shown  to  be  well  founded.  It  is 
not  alleged  in  the  complaint  or  found  by  the  court  that  Mm. 
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Cox  at  any  time  ratified  the  three  hundred  dollar  payment 
80  made  by  the  plaintiff  in  her  behalf,  or  made  any  promise 
other  than  in  the  written  terms  above  stated  with  respect  to 
repayment  thereof.  It  is  claimed  in  argument  here  on  behalf 
of  the  plaintiff  that  the  evidence  shows  such  ratification. 
The  only  evidence  pertaining  to  this  matter  is  found  in  the 
statement  of  one  witness  who  heard  Mrs.  Cox  say  to  plaintiff, 
"I  will  pay  you  that  money,  but  I  won't  pay  you  until  I 
get  good  and  ready";  and  another  witness  who  testifies  that 
Mrs.  Cox  told  him  that  she  was  going  to  pay  and  had  agreed 
to  pay  Miss  Sessions  three  hundred  dollars  for  a  purpose 
connected  with  the  widening  of  said  streets.  On  the  other 
hand,  there  is  testimony  of  a  witness  who  heard  the  plain- 
tiff ask  Mrs.  Cox  to  pay  the  three  hundred  dollars,  at  which 
time  Mrs.  Cox  replied  that  she  would  not  pay  and  did  not 
know  why  she  should  do  so. 

Manifestly  the  plaintiff's  right  herein  must  be  determined 
by  the  language  of  the  written  contract  as  made.  That  con- 
tract did  not  make  Mrs.  Cox  a  subscriber  to  the  fund  and  did 
not  create  any  legal  liability  against  her  in  favor  of  the  sub- 
scribers to  the  fund.  The  promise  was  made  in  connection 
with  the  sale  of  two  lots  to  plaintiff,  and  it  was  a  promise  to 
the  plaintiff  to  make  such  subscription  and  to  pay  the  same 
after  receipt  by  the  vendor  of  the  one  thousand  five  hundred 
dollars,  which  amount  was  to  be  paid  by  the  plaintiff  for 
said  lots.  Mrs.  Cox  promised  to  pay  the  amount  herself  out 
of  that  sum  to  be  so  received.  This  was  not  a  formal  but  a 
substantial  condition  of  the  promise.  It  may  well  be  that 
Mrs.  Cox  did  not  feel  able  to  pay  such  a  subscription  until 
the  sale  transaction  was  completed  and  until  she  had  received 
that  entire  sum.  There  is  nothing  in  the  language  used 
which  can  be  construed  as  an  authorization  or  request  to 
plaintiff  to  make  the  payment  into  the  subscription  fund 
prior  to  or  independently  of  the  closing  of  the  transaction  of 
the  sale  of  the  lots.  We  have  then  a  voluntary  payment 
made  by  the  plaintiff  in  the  name  of  the  defendant,  for  a 
purpose  which  may  have  been  beneficial  to  the  defendant,  but 
which  did  not  go  to  satisfy  any  legal  liability  of  the  defendant. 
Even  if  a  payment  so  made  had  satisfied  a  legal  liability  of  the 
party  for  whom  the  payment  was  made,  recovery  thereof  could 
not  be  enforced.    ''There  can  be  no  recovery  for  the  voluntary 
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payment  of  the  debt  of  a  third  party  withoat  request  and 
with  no  promise  of  repayment  by  the  party  whose  debt  is 
paid."  {McOlew  y.  McDade,  146  Cal.  553,  [80  Pae.  695].) 
The  judgment  and  order  denying  a  new  trial  in  this  ac- 
tion are  reversed. 

JameSy  J^  and  Shaw,  J.,  concurred. 


[Chr.  No.  1408.    Second  AppeUato  Diitriet.— Febniarj  14,  1914.] 

CHABLES   A.   MEYER,   Appellant,  ▼.   JAMES   W.   MC- 
ALLISTER, Respondent. 

Bali — ^Bbxacr  bt  Bxnrxa— Bbsalb  op  Pxopebty— Damaois. — ^Whero  a 
pnrdiaser  of  maohinerj  refnsM  to  ae«ept  it  when  shipped  to  him, 
and  the  seller  thereupon  resells  it  at  pnblie  sale  without  notice  to 
the  original  bnjer,  the  amount  reeeired  at  the  sale  is  not  eon- 
elnsire  evidence  of  Tslue  hj  which  to  messure  the  damages  for 
which  such  buyer  is  liable. 

Id. — MsAsuu  or  Damaois  to  Sbllbb — Oodb  Provision. — The  detriment 
caused  to  the  seller  hj  the  buyer's  breach  of  his  agreement  in  such 
case  is  to  be  measured  by  subdivision  2  of  section  8811  of  the  Civil 
Code,  and  consists  in  the  excess,  if  any,  of  the  amount  due  from  the 
buyer  under  the  contract  over  the  value  to  the  seller. 

la. — Valub  or  Pbopebtt  to  Sblleb^Evidsngb  or  Mabxit  Yalub. — 
Where  the  seller  in  his  action  for  damages  for  the  breach  of  the 
contract,  proves  the  resale  of  the  property  for  a  oertain  amount, 
on  the  theory  that  the  value  to  him  was  the  prioe  obtained  at  a 
sale  fairly  made  in  the  market  at  the  place  of  delivery,  the  buyer 
may  introduce  evidence  that  such  market  value  was  double  the 
amount  realised  from  such  sale. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Stutsman  ft  Stutsman,  for  Appellant. 

Randall  ft  Bartlett,  for  Respondent 
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CONREY,  P.  J. — In  this  action  plaintiff  seeks  to  reooyer 
damages  in  the  sum  of  $1,345  incurred  by  defendant's  breach 
of  a  contract  made  with  plaintiff's  assignor,  wherein  the  de- 
fendant agreed  to  purchase  from  the  vendor  certain  mar 
chinery  at  the  agreed  price  of  $2,145.  Judgment  was  awarded 
in  the  sum  of  $429,  and  the  plaintiff  appeals  from  the  judg- 
ment, as  well  as  from  an  order  denying  his  motion  for  a  new 
trial. 

Ab  both  parties  assume,  in  accordance  with  the  record,  that 
there  was  a  contract  and  that  there  was  a  breach  thereof  by 
the  defendant,  the  only  questions  presented  on  appeal  relate 
to  the  plaintiff's  claim  that  the  eyidence  is  insufficient  to 
sustain  the  finding  limiting  plaintiff's  damages  to  the  amount 
named  in  said  judgment;  and  incidentally  to  the  claim  that 
the  court  erred  in  receiving  certain  evidence  offered  by  the 
defendant  concerning  the  value  of  the  property  described  in 
the  contract. 

After  the  vendor  had,  as  required  by  the  terms  of  the  con- 
tract, shipped  the  machinery  to  Chino,  California,  and  the 
defendant  had  further  confirmed  his  refusal  to  accept  the 
same,  the  vendor  made  some  efforts  to  sell  the  property  at 
and  in  the  vicinity  of  Chino  and  finally,  at  a  time  within  two 
months  after  the  shipment  had  been  made,  sold  said  property 
publicly  for  eight  hundred  dollars,  which  was  the  highest  and 
best  bid  made  at  that  time.  The  representative  of  the  ven- 
dor who  made  the  sale  testified  to  his  efforts  with  respect 
to  making  a  sale  and  that  he  could  not  get  any  higher  bid. 

The  sale  was  made  without  actual  notice  thereof  to  the 
defendant.  Therefore,  the  amount  received  at  the  sale  is  not 
conclusive  evidence  of  value  by  which  to  measure  the  damages 
for  which  the  defendant  is  liable.  For  the  same  reason  (and 
also  because  title  had  not  passed  from  the  vendor),  the  first 
subdivision  of  section  3311  of  the  Civil  Code  is  not  applicable 
to  the  case.  The  detriment  caused  to  the  vendor  by  the  de- 
fendant's breach  of  his  agreement  is  to  be  measured  by  sub- 
division 2  of  said  section  3311,  and  in  the  present  case  con- 
sists in  the  excess,  if  any,  of  the  amount  due  from  the  buyer 
under  the  contract  over  the  value  to  the  seller.  (See,  also, 
Civ.  Code,  sec.  3353.)  In  offering  the  above  mentioned  evi- 
dence the  plaintiff  was  seeking  to  prove  *'the  value  to  the 
seller,"  and  was  proceeding  upon  the  theory  that  the  value 
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to  the  seller  was  the  price  obtained  at  a  sale  fairly  made  in 
the  market  at  Chino.  This  would  be  evidence  of  the  market 
value  taken  as  equivalent  to  the  value  of  the  property  to 
the  seller.  In  response  to  the  evidence  thus  produced,  the 
defendant  offered  the  testimony  of  a  witness  familiar  with 
machinery  of  the  kind  in  question  and  with  the  sale  or  market 
value  thereof,  who  testified  that  the  value  of  the  machinery 
uninstalled  at  Chino,  as  described  to  him  and  set  forth  in  the 
contract,  was  between  one  thousand  seven  hundred  dollars 
and  one  thousand  eight  hundred  dollars.  The  testimony 
of  this  witness,  especially  on  cross-examination,  shows  that 
he  was  speaking  of  market  value,  or  the  price  at  which 
such  property  was  being  sold  and  reasonably  could  be  sold. 
''The  value  in  the  market  up  there  of  the  engine  would  be 
somewhere  in  the  neighborhood  of  $1,400.  The  pump  was 
worth  somewhere  in  the  neighborhood  of  $300  or  $400." 
Objection  was  made  to  this  testimony  on  the  general  grounds, 
and  particularly  that  the  witness  should  have  been  asked 
to  fix,  ''not  the  market  value,  but  the  value  to  the  seller  at 
that  time."  But  as  we  have  pointed  out,  the  plaintiff  him- 
self had  assumed  that  the  value  to  the  seller  was  to  be  ascer- 
tained by  proving  the  market  value,  and  this  he  had  under- 
taken to  do  by  showing  the  amount  that  he  had  been  able 
to  obtain  at  a  sale  which  he  contended  was  a  fair  sale.  There- 
fore, the  testimony  objected  to  was  clearly  admissible.  This 
being  so,  there  was  thereby  created  a  conflict  in  the  evidence 
as  to  what  was  the  value  of  the  property  to  plaintiff's  as- 
signor at  the  time  in  question.  The  finding  of  the  court 
as  to  value  is  substantially  supported  by  the  testimony,  and 
this  is  sufScient  to  determine  the  case. 
The  judgment  and  order  denying  a  new  trial  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[GIt.  No.  1400.    Second  Appellate  Distriet. — ^Februaiy  14,  1914.] 

WESTERN   IMPLEMENT   COMPANY    (a   Corporation), 
Respondent,  v.  V.  E.  BLODGETT,  Appellant 

8aix — Action  by  Seller  fob  Amount  Dux — Admission  in  Answer. — 
Where,  in  an  action  bj  the  seUer  of  merchandise  to  recover  the 
amount  aUeged  to  be  due  on  aeeount  of  the  sale,  the  plaintiff  has, 
as  against  the  general  denial  contained  in  the  answer,  made  out  a 
prima  facie  case,  the  defendant  is  in  no  position  to  complain  of 
a  finding  as  to  the  amount  fixed  as  owing  by  him,  based  upon  the 
sum  which  he  by  his  answer  has  admitted  to  be  true. 

Id.~Bbxaoh  or  Wabbantt—Salb  or  Goods  to  Suggessob  in  Busi- 
ness— ^Damages. — In  such  case  no  damage  to  the  buyer  is  shown 
because  of  an  alleged  breach  of  warranty,  if  he  has  sold  aU  the 
merchandise  in  question,  along  with  his  stock  in  trade,  to  his  sae- 
eessor  in  business,  and,  for  aught  that  appears  in  the  eyidenee,  may 
hare  received  the  full  market  price  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  refusing  a  new  triaL 
Charles  Wellborn,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Scarborough  ft  Forgy,  for  Appellant. 

Kemper  B.  Campbell,  and  Frank  P.  Dohert7v  for  Be- 
gpondent. 

JAMES,  J. — This  was  an  action  brought  to  recover  the 
sum  of  $952.33  alleged  as  due  from  defendant  to  plaintiff 
on  account  of  the  sale  of  a  certain  lot  of  merchandise.  The 
court  rendered  judgment  in  favor  of  the  plaintiff  for  the 
sum  of  $678.30,  with  interest.  This  appeal  was  taken  from 
that  judgment  and  from  an  order  denying  defendant's 
motion  for  a  new  trial. 

Defendant  in  the  year  1909  was  engaged  in  the  business  of 
a  seller  of  farming  implements  at  the  city  of  Santa  Ana. 
Through  the  representative  of  plaintiff  company,  he  ordered 
a  lot  of  implements,  which  lot  contained  27  plows  of  a  certain 
kind|  his  agreement  being  to  pay  five  per  cent  over  and  above 
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the  price  at  which  the  implements  were  invoiced  to  plaintiff 
by  the  eastern  manufacturers.  The  defendant,  in  his  answer, 
after  denying  the  general  allegations  of  plaintiff's  complaint, 
alleged  that  the  purchase  was  made  upon  the  terms  just 
stated,  and  further  alleged  that  the  plaintiff  "agreed  to  give 
to  said  defendant  a  copy  of  the  invoice  showing  the  cost  price 
of  said  goods  to  said  plaintiff  but  that  said  plaintiff  has  never 
delivered  to  said  defendant  said  invoice. '*  This  allegation 
then  followed:  ''But  that  said  defendant  denies  that  said 
invoice  price  to  plaintiff,  plus  the  sum  of  five  per  cent 
amounts  to  the  sum  of  $1,797.03,  or  any  other  sum  in  excess 
of  the  sum  of  $1,400.'*  By  way  of  alleged  cross-complaint, 
it  was  set  up  that  the  plows  agreed  to  be  furnished  were  fur- 
nished under  a  representation  and  guaranty  of  plaintiff  that 
they  would  be  adapted  to  the  particular  needs  of  the  farmers 
of  Orange  County,  where  the  soil  was  very  heavy,  and  that 
the  plows  would  turn  such  soil  satisfactorily  and  make  a 
furrow  of  the  depth  desired.  It  was  alleged  that  the  plows 
would  not  so  operate  and  that  the  defendant  was  unable 
to  sell  all  of  them,  and  that  he  was  damaged  in  the  sum  of 
four  hundred  dollars.  The  trial  judge  in  the  findings  of 
fact  determined  that  the  amount  of  the  invoice  price,  plus 
five  per  cent,  was  the  sum  of  one  thousand  four  hundred 
dollars,  as  admitted  in  the  answer  of  the  defendant,  and 
found  against  the  claim  of  warranty  as  alleged.  The  evi- 
dence showed  that  a  demand  had  been  made,  prior  to  the 
suit  being  brought,  for  payment  of  the  sum  of  $1,737.49,  that 
being  the  amount  claimed  by  plaintiff  to  be  due,  and  also 
showed  that  after  much  negotiation  had  occurred  between 
the  plaintiff  and  defendant  and  his  counsel,  defendant  made 
payments  in  the  sum  of  $844.70,  which  sum  deducted  from 
the  invoice  price  admitted  by  defendant  left  remaining  the 
amount  for  which  judgment  was  entered.  It  is  claimed  that 
the  evidence  was  insufficient  to  warrant  the  court  in  fixing 
the  amount  of  the  invoice  price  as  the  findings  determined  it 
to  be;  but  the  answer  to  that  contention  is  that,  while  plain- 
tiff offered  some  evidence  showing  the  invoice  price  to  be 
of  a  greater  amount  than  that  allowed  it  by  the  court,  the 
trial  judge  based  his  judgment  upon  the  sum  which  defend- 
ant by  his  answer  admitted  to  be  true.  Of  course,  it  was 
first  necessary  that  the  plaintiff  should,  under  the  general 
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denial  contained  in  the  answer,  make  out  a  prima  fade  ease, 
but  this  it  did  do  quite  clearly,  and  under  the  condition  of 
the  pleading  as  referred  to  herein,  defendant  was  not  in  a 
position  to  complain  of  the  finding  as  to  the  amount  fixed  as 
owing  by  him. 

4nd  it  may  also  be  said  that  no  damage  was  shown  to 
have  been  caused  to  defendant  by  reason  of  any  alleged 
breach  of  warranty.  Defendant  testified  that  he  first  sold 
several  of  the  plows  and  that  they  failed  to  give  satisfactory 
service  and  that  he  was  unable  to  make  sale  of  those  remaining 
at  retail  He  testified  further,  however,  that  he  did  sell  all 
of  the  plows  later,  along  with  his  stock  of  merchandise,  to  a 
man  who  became  his  successor  in  the  implement  business. 
The  burden  was  upon  defendant  to  show  both  the  making 
of  the  warranty,  its  breach  and  resulting  damage.  For 
aught  that  appeared  in  evidence,  he  may  have  received  the 
full  market  price  for  all  of  the  plows.  Therefore,  even 
though  it  be  conceded  that  the  evidence  tended  to  show  the 
making  of  the  warranty  as  alleged,  in  opposition  to  the  find- 
ing to  the  contrary,  no  prejudice  could  have  resulted,  for  a 
different  finding  as  to  that  fact  would  not  have  changed  the 
judgment. 

A  very  careful  examination  of  the  entire  record  compels 
the  eondusion  that  none  of  the  alleged  errors  urged  by  ap- 
pellant possesses  substantial  merit 

The  judgment  and  order  are  afBrmed. 

Conrqr,  P.  J.,  and  Shaw,  J.,  eoncurred. 
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[CHt.  No.  1469.    SaMnd  Appellate  Distriet.— Febroarj  16,  1914.] 

MABY  JANE  BARB,  Administratrix  with  the  Will  Annexed 
of  the  Estate  of  David  W.  Barr,  Deceased,  Appellant,  ▼. 
SOUTHERN  CALIFORNIA  EDISON  COMPANY  (a 
Corporation),  Respondent 

Damages  fob  Wbonoful  Diath—Action  to  Bbootbr— Allboation  as 
TO  Hetbs. — An  amended  complaint  in  an  action  for  wrongful  death, 
brought  by  the  widow  of  the  deceased  as  administratrix,  which  al- 
leges "that  the  deceased  left  at  the  time  of  his  death  surriving  him 
his  widow,  who  as  the  administratrix  of  his  estate  and  as  his  per- 
sonal representative  and  as  plaintiff,  brings  this  action;  that  bj  rea- 
son of  the  premises  the  plaintiff  as  such  administratrix  has  sustained 
damages  in  the  sum  of  one  hundred  thousand  dollars,"  is  not  sub- 
ject to  general  demurrer  because  it  does  not  allege  that  the  suit 
is  brought  for  the  benefit  of  heirs  or  that  there  is  any  heir  of  the 
deceased;  since  not  only  is  the  widow  an  heir,  but  section  1970  of 
the  Civil  Code  expressly  provides  that  the  personal  representative 
of  the  deceased  may  recover  damages  for  the  benefit  of  the  widow. 

lb. — Suit  fob  Benefit  of  Heirs — Unnecessabt  Allegation. — Nor  is 
such  complaint  subject  to  general  demurrer  because  it  does  not  allege 
that  the  suit  is  brought  for  the  benefit  of  the  widow,  for  she  could 
not  maintain  the  action  other  than  for  the  benefit  of  the  heirs,  for 
whom    she   acts    as   statutory    trustee. 

Id.— Damage  to  Plaintiff  as  Administratrix — Subplusaoe  in  Ax#- 
LEGATioN. — The  allegation  in  such  complaint  that  the  phiintiff  has 
suffered  damage  as  administratrix  should  be  disregarded  as  sur- 
plusage. 

Id. — Pecu*«art  Damage  to  Widow — Absence  of  Allegation. — The 
failure  of  such  complaint  to  allege  in  terms  that  the  widow  has 
sustained  pecuniary  damage  does  not  render  it  subject  to  general 
demurrer,  for  the  statute  gives  her  the  right  to  such  damages  as 
under  the  circumstances  are  just. 

Id. — Amount  of  Damages — Failubb  to  Allege  Spegificallt. — The 
failure  of  such  complaint  to  allege  the  amount  of  damage  is  not 
fatal,  if  it  alleges  facts  from  which  damages  must  necessarily  follow, 
and  the  prayer  of  the  complaint  is  for  a  specific  sum. 

Id. — Amendment  of  Complaint — Statute  of  Limitations. — Where  the 
complaint  in  an  action  to  recover  for  wrongful  death  fails  to  allege 
that  the  deceased  left  any  heirs,  and  a  demurrer  thereto  is  sus- 
tained, an  amended  complaint,  not  purporting  to  contain  a  new 
cause  of  action,  but  merely  showing  that  the  deceased  left  surviving 
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kirn  a  widow  as  Ms  heir,  maj  be  filed  after  the  stattite  of  limita- 
tions  has  run  against  the  cause  of  action. 

Id. — Amended  Complaint— Relation  to  Time  or  Commencement  or 
Action. — ^Where  there  is  no  attempt  to  state  a  new  cause  of  action 
in  an  amended  complaint,  but  merely  the  addition  of  matters  es* 
iential  to  make  the  original  cause  of  action  complete,  the  amend- 
nent,  though  made  after  the  expiration  of  the  period  of  limitation, 
relates  back  to  the  time  of  the  commencement  of  the  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    M.  T.  Dooling,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  C.  Prescott,  and  Jones  &  Weller,  for  Appellant 

H.  H.  Trowbridge,  Hamilton  A.  Bauer,  and  Bernard 
Silveistein,  for  Bespondent 

SHAW,  J. — This  is  an  appeal  by  plaintiff  from  a  judg- 
ment dismissing  her  action  upon  sustaining  a  demurrer  to  an 
amended  complaint  after  failure  to  further  amend. 

The  action  was  instituted  on  September  23,  1911,  by  plain- 
tiff as  administratrix  of  the  estate  of  David  W.  Barr,  de- 
ceased, to  recover  damages  for  his  death,  alleged  to  have  been 
caused  by  the  negligence  of  defendant  on  September  25,  1910. 
There  was  nothing  in  the  original  complaint,  containing  one 
count,  showing  that  deceased  left  any  heirs,  and  a  general 
demurrer  interposed  thereto  was,  upon  this  ground,  sus- 
tained with  leave  to  amend.  {Webster  v.  Norwegian  Mining 
Co.,  137  Cal.  399,  [92  Am.  St.  Bep.  181,  70  Pac.  276].) 
Within  the  time  granted  therefor,  plaintiff  filed  an  amended 
complaint  which,  although  it  contained  three  counts,  was  sub- 
stantially in  the  form  of  the  original  complaint,  save  and  except 
in  each  count  it  was  alleged  ''that  the  deceased  left  at  the 
time  of  his  death  surviving  him  his  widow,  Mary  Jane  Barr, 
who  as  the  administratrix  of  his  estate  and  as  his  personal 
representative  and  as  plaintiff,  brings  this  action;  that  by 
reason  of  the  premises  the  plaintiff  as  such  administratrix 
has  sustained  damages  in  the  sum  of  one  hundred  thousand 
dollars."  At  the  time  of  filing  the  amended  complaint,  the 
time  within  which,  under  subdivision  3  of  section  340  of  the 
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Code  of  Civil  Procedure,  an  action  of  this  character  may  be 
iBstitiited  had  expired.  Defendant  interposed  a  general  de- 
murrer to  each  count  of  the  amended  complaint,  and  also 
alleged  that  each  cause  of  action  set  forth  therein  was  barred 
by  the  provisions  of  said  subdivision  8  of  section  340  of  the 
Code  of  Civil  Procedure.  This  demurrer,  by  an  order  in 
general  terms,  was  sustained  and,  upon  plaintiff's  failure  to 
amend,  judgment  of  dismissal  followed. 

Two  points  are  presented  on  the  appeal.  It  is  claimed:  L 
That  the  amended  complaint  was  obnoxious  to  the  general  de- 
murrer interposed,  for  the  reason  that  it  was  not  alleged  the 
suit  was  brought  for  the  benefit  of  any  heir  of  deceased,  nor 
made  to  appear  that  he  left  an  heir,  nor  alleged  in  terms  that 
tueh  or  any  heir  sustained  damage  in  any  sum  by  reason  of 
the  death  of  deceased;  and,  2.  That  if  the  same  stated  a 
eause  of  action,  it  was  barred  by  reason  of  the  amended  com- 
plaint being  filed  after  the  statute  of  limitations  had  run 
against  it. 

1st.  The  complaint  alleged  **that  the  deceased  left  at  the 
time  of  his  death  his  widow,  Mary  Jane  Barr.''  Not  only  is 
the  widow  of  deceased  an  heir,  but  section  1970  of  the  Civil 
Code  expressly  provides  that  "when  death  •  .  .  results  from 
an  injury  to  an  employee  •  .  .  the  personal  representative 
of  such  employee  shall  have  a  right  of  action  therefor  against 
such  employer,  and  may  recover  damages  in  respect  thereof, 
for  and  on  behalf,  and  for  the  benefit  of  the  widow  .  .  ."; 
which  amount  so  recoverable,  as  provided  in  section  377  of 
the  Code  of  Civil  Procedure,  shall  be  ''such  damages  ...  as 
under  all  the  circumstances  of  the  case  may  be  just.''  The 
point  made  in  this  behalf  possesses  no  merit 

Nor  was  it  necessary  to  allege  that  the  suit  was  brought  for 
the  benefit  of  such  widow.  Since  plaintiff,  who  is  shown  to 
be  the  personal  representative  of  deceased,  could  not  main- 
tain the  action  other  than  for  the  benefit  of  the  heirs 
(Webster  v.  Norwegian  Mming  Co.,  137  Cal.  399,  [92  Am.  St. 
Rep.  181,  70  Pac.  276] ;  Kerrigan  v.  Market-Street  Ry.  Co., 
138  Cal.  506,  [71  Pac  621]),  for  whom  she  acts  as  statutory 
trustee,  it  follows  as  a  matter  of  law  from  the  facts  alleged 
that  the  suit  is  brought  for  her  benefit    It  could  not  be 
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otherwise  brought ;  hence  it  was  nnnecessary  to  allege  the  con- 
clusion that  it  was  so  brought. 

Since  plaintifF  as  administratrix  could  not  sustain  dam- 
age by  reason  of  the  facts  alleged,  the  allegation  that  she  in 
such  capacity  sufFered  damage,  must  be  disregarded  as  sur- 
plusage. (Newman  v.  Smith,  77  Cal.  27,  [18  Pac.  791].) 
It  is  not  alleged  in  terms  that  the  widow  sustained  pecuniary 
damage  by  reason  of  the  death  of  deceased.  Such  omission, 
however,  did  not  render  the  complaint  obnoxious  to  the  gen- 
eral demurrer.  Upon  the  death  of  deceased,  caused  by  the 
wrongful  act  of  defendant,  the  statute  gave  the  widow  the 
right  to  such  damages  as  under  the  circumstances  were  just, 
and  authorized  the  personal  representative  to  sue  for  the  re- 
covery of  the  same.  By  his  death  the  widow  was  deprived 
of  that  share  in  the  earnings  of  deceased  to  which  as  his  wife 
she  was  entitled  for  support.  {Kelley  v.  Chicago  etc.  Ry.  Co., 
60  Wis.  381,  [7  N.  W.  291] ;  Serertsen  v.  Northern  Pac.  B.  Co., 
45  Fed.  407;  Civ.  Code,  sec.  155.)  Since  the  complaint  al- 
leged facts  from  which  damages  to  the  surviving  wife  must 
necessarily  follow,  it  was  sufficient  to  overcome  the  objection 
on  the  score  that  it  failed  to  allege  the  amount  in  which  the 
heir  was  damaged.  {Blasingame  v.  Home  Ins.  Co.,  75  Cal. 
638,  [17  Pac.  925].)  Moreover,  the  prayer  of  the  complaint 
was  for  a  specific  sum  which  plaintifF  sought  to  recover  upon 
the  facts  alleged,  and  it  has  been  held  that  this  is  equivalent 
to  a  formal  allegation  of  the  amount  of  damages  sustained. 
(Riser  v.  Walton,  78  Cal.  390,  [21  Pac.  362] ;  Bank  v.  Port 
Townsend,  16  Wash,  450,  [47  Pac.  896].)  While  the  com- 
plaint cannot  be  regarded  as  a  model  pleading,  it  is  neverthe- 
less, in  our  opinion,  sufficient  when  tested  by  a  general  de- 
murrer. 

2nd.  As  stated,  the  original  complaint  failed  to  state  a 
cause  of  action,  and  conceding  the  amended  pleading  was 
sufficient  in  this  regard,  respondent  insists  that  by  reason  of 
the  fact  that  it  was  filed  after  the  statute  of  limitations  had 
run  against  the  cause  of  action,  it  was  barred.  The  amended 
complaint  did  not  purport  to  set  up  a  new  or  different  cause 
of  action  from  that  attempted  to  be  set  up  in  the  original 
complaint.  ''Where  there  is  no  attempt  to  state  a  new  cause 
of  action  in  an  amended  complaint,  but  merely  the  addition 
of  matters  essential  to  make  the  original  cause  of  action 
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complete,  the  amendment,  though  made  after  the  expiration 
of  the  period  of  limitation,  relates  back  to  the  time  of  the 
commencement  of  the  action."  {Ruiz  v.  Santa  Barbara  Oas 
etc.  Co.,  164  Cal.  188,  [128  Pac.  330].)  The  case  at  bar  is 
not  unlike  that  of  Rauer's  Law  etc.  Co.  v.  LeffingweU,  11  Cal. 
App.  494,  [105  Pac.  427],  where  the  original  complaint  filed 
to  recover  upon  a  promissory  note  failed  to  allege  nonpay- 
ment, by  reason  of  which  omission  the  complaint  failed  to 
state  a  cause  of  action.  After  the  expiration  of  the  time 
when  the  action  would  have  been  barred  had  it  not  been  for 
the  filing  of  the  original  complaint,  an  amended  complaint 
was  filed  wherein  nonpayment  was  alleged,  and  it  was  held 
that  such  amendment  did  not  change  the  cause  of  action,  and 
that  as  stated  in  the  amended  complaint  the  cause  of  action 
was  not  barred  by  the  statute  of  limitations.  To  the  same 
effect  is  the  case  of  Ruiz  v.  Santa  Barbara  Oas.  etc.  Co.,  164 
Cal.  188,  [128  Pac.  330],  wherein  the  above  case  is  cited  with 
approval.  Bespondent  has  cited  a  number  of  authorities 
from  other  jurisdictions  which  support  its  contention,  in 
reply  to  which  it  is  suflBcient  to  say  the  courts  of  this  state 
have  adopted  the  rule  laid  down  in  Tiffany's  Death  by 
Wrongful  Act,  section  187,  where  it  is  stated:  **The  com- 
plaint or  declaration  may  be  amended  as  in  other  actions 
where  the  amended  pleading  does  not  state  a  new  cause  of 
action;  and  such  amendment,  although  made  after  the  ex- 
piration of  the  period  of  limitation,  will  relate  back  to  the 
commencement  of  the  suit.  Thus,  an  amendment  may  be 
made  •  •  •  which  adds  an  allegation  that  the  deceased  left 
a  wife  and  children."  {South  Carolina  R.  R.  Co.  v.  Nix, 
68  Qa.  572;  Eaynie  v.  Chicago  etc.  R.  R.  Co.,  9  111.  App.  105; 
Frost  V.  Whitter,  132  Cal.  422,  [84  Am.  St.  Rep.  53,  64  Pac 
705].)  The  amended  complaint  did  not  purport  to  contain  a 
new  cause  of  action,  but  merely  an  amendment  showing  that  the 
deceased  left  surviving  him  a  widow  as  his  heir. 

In  our  opinion  the  learned  judge  erred  in  sustaining  the  de- 
murrer. The  judgment  is,  therefore,  reversed  and  the  trial 
court  directed  to  overrule  the  demurrer  interposed  to  the 
complaint. 

Conrey,  P.  J^  and  James,  J.,  concurred. 
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[Chr.  No.   1155.    TMrd   Appellate   Diatrict.— Pebmary    16,   1014.] 

JOHN  T.  GREENE,  Appellant,  v.  D.  W.  CARMICHAEL, 

Respondent. 

Saul — Executoet  Contbact — Mobtqagb  of  Pbopebtt  by  Buyer — 'Er- 
FEGT  ON  Bights  or  Sxlleb. — The  mortgage  of  an  automobile  by  the 
purchaser  of  the  machine,  who  is  in  possession  under  an  executory 
contract  of  sale,  does  not  affect  or  derogate  in  any  manner  from 
the  seller's  ownership,  in  the  absence  of  any  element  of  estoppel. 

Id. — Conditional  Sale — Cbeation  op  Lien  by  Buyer. — Conditional 
lales  are  fully  recognized  in  this  state,  and  it  is  well  established 
that  one  in  possession  under  such  a  contract  cannot  by  attempting 
to  sell  or  create  a  lien  upon  the  property,  impair  the  rights  or 
interest  of  the  owner. 

Id. — Ownership — Possession  op  I-iiOPERTY  as  Evidence — ^Divestituri 
of  Title. — Possession  of  personal  property  is  only  prima  facie  evi- 
dence of  ownership,  and  never  prevails  against  the  true  owner,  ez- 
eept  with  reference  to  negotiable  instruments  and  whatever  comes 
under  the  general  denomination  of  currency.  This  is  in  accordance 
with  the  rule  that  no  one  can  be  divested  of  his  property  without 
hia  consent,  nor  can  any  one  transfer  a  better  title  than  he  has 
himself. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    C.  N.  Post,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Grove  L.  Johnson,  and  Albert  D.  Smith,  for  Appellant. 

R.  L.  Shinn,  for  Respondent 

BURNETT,  J.— The  appeal  is  from  a  judgment  in  favor 
of  defendant  in  an  action  brought  to  recover  the  value  of  a 
certain  automobile  alleged  to  have  been  converted  by  defend- 
ant to  his  own  use  and  on  which  appellant  had  a  chattel  mort- 
gage to  secure  the  payment  of  a  promissory  note  for  two 
hundred  and  fifty  dollars  with  interest  at  the  rate  of  five  per 
cent  per  month.  This  note  and  mortgage  were  executed  by 
one  Sidney  A.  Root  while  he  had  possession  of  said  machine. 
Issue  was  joined  on  the  question  of  Root's  ownership  and  re- 
spondent's right  to  convert  the  machine  to  his  own  use.    The 
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ftourt  found  that  Root  was  not  the  owner  of  the  antomobile 
at  the  time  of  the  execution  of  the  mortgage  nor  at  any  other 
time,  but  that  he  was  in  possession  thereof  under  an  executory 
contract  of  sale,  conditioned  on  the  payment  to  D.  W.  Car- 
michael,  the  respondent  herein,  of  the  sum  of  fourteen  hun- 
dred dollars,  on  which  payment  Boot  was  to  become  the 
owner,  and  not  otherwise,  and  that  ''no  part  of  said  fourteen 
hundred  dollars  has  ever  been  paid  to  said  defendant."  The 
conclusion  was  that  defendant  had  the  full  right  to  take  and 
dispose  of  the  property,  and  this  presents  the  real  question 
involved  on  the  appeal. 

There  is  no  doubt  that  the  finding  of  the  court  as  to  the 
conditional  sale  is  fully  sustained  by  the  evidence.  Mr.  Car- 
michael  testified:  ''He  wanted  me  to  get  him  an  automobile 
and  I  secured  an  automobile  with  the  understanding  he  was 
to  go  to  work  on  Carmichael  Colony  and  to  work  hard,  and 
he  made  those  promises,  which  prompted  me  in  securing  an 
automobile  for  him  to  use  in  his  work.  First,  I  was  to  put 
up  so  much  cash  for  the  automobile,  which  I  objected  to 
doing.  He  came  back  to  me  with  another  proposition  that  he 
had  a  party  that  would  let  him  have  an  automobile,  as  I 
understood  it,  had  an  automobile  to  trade — ^if  I  would  give 
him  a  certain  lot  that  I  had  on  the  comer  of  24th  and  T 
Street,  to  trade  for  the  automobile.  That  was  the  transac- 
tion, that  was  agreed  upon.  Then  when  he  went  to  get  the 
automobile  he  came  in,  he  asked  me,  how  I  wanted  that  auto- 
mobile, where  I  wanted  it;  he  said  he  could  keep  it  at  his 
home.  .  .  •  All  these  things  I  agreed  to  do.  •  •  .  It  was 
to  be  paid  for  by  the  commissions  that  he  would  make; 
he  would  pay  for  it  from  month  to  month  along,  everything 
he  could  make  he  would  turn  right  in,  paying  for  the  auto- 
mobile until  it  was  finally  paid  for.  ...  I  was  buying  the 
machine.  The  machine  was  to  be  mine.  That  was  the 
general  understanding  and  was  agreed  to  at  that  time.  Mr. 
Root  asked  me  how  the  bill  of  sale  was  to  be  made.  'Car- 
michael Company'  or  'D.  W.  Carmichael.,'  I  told  him,  'Make 
the  biU  of  sale  in  my  name.'  "  It  is  not  denied  that  through 
the  transfer  of  said  lot  the  purchase  price  of  the  machine  was 
paid  by  defendant.  It  also  appears  that  respondent  paid 
Charles  M.  King,  a  garage  owner,  $369  on  account  of  material 
and  repairs  for  said  machine.    This  was  after  King  had  ad- 
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vertised  a  sale,  to  satisfy  his  daim,  of  the  antomobile,  which 
had  been  left  at  his  garage.  It  is  not  claimed  that  Car- 
michael  has  been  paid  any  portion  of  the  fourteen  hundred 
dollars.  The  statement  of  the  foregoing  without  comment  is 
sufficient  to  disclose  the  legal  justification  for  the  finding  of 
the  lower  court  that  respondent  was  at  all  times  the  owner  of 
the  machine  and  that  Boot  had  possession  of  it  under  an  ex- 
ecutory contract  of  sale. 

It  is  just  as  irrefutable  that  there  is  warranted  the  conclu- 
sion that  the  action  of  Boot  in  mortgaging  the  machine  did 
not  affect  nor  derogate  in  any  manner  from  defendant's 
ownership. 

Conditional  sales  are  fully  recognized  in  this  state  and  it 
is  well  established  that  one  in  possession  under  such  contract 
by  attempting  to  sell  or  create  a  lien  upon  the  property  can- 
not impair  the  rights  or  interest  of  the  owner.  The  same 
principle  applies  as  in  the  case  of  stolen  property.  No  one 
familiar  with  our  law  would  contend  that  a  thief,  by  selling, 
mortgaging,  or  pawning  stolen  goods,  could  prevent  or  hinder 
the  owner  from  reclaiming  his  property  wherever  he  might 
find  it.  Of  course,  on  principles  of  good  conscience,  if  the 
owner  misled  an  innocent  party  to  his  prejudice  the  former 
might  be  precluded  from  asserting  ownership,  but  as  we  shall 
see,  that  is  not  the  case  here. 

In  Wright  v.  Solomon,  19  Cal.  64,  [79  Am.  Dec.  196],  the 
question  is  reviewed  at  length  by  the  court  through  Chief 
Justice  Field  and  it  is  said:  ''Possession  of  personal  prop- 
erty is  only  prima  facie  evidence  of  ownership,  and  never 
prevails  against  the  true  owner,  except  with  reference  to 
negotiable  instruments,  and  whatever  comes  under  the  gen- 
eral denomination  of  currency.  .  .  .  The  principle  that  no 
one  can  be  divested  of  his  property  without  his  consent,  and 
the  maxim  that  no  one  can  transfer  a  better  title  than  he  has 
himself,  control  all  questions  arising  as  to  property  of  which 
a  transfer  is  attempted,  with  the  exceptions  stated.''  The 
earlier  decisions  of  the  supreme  court  to  the  contrary  were 
referred  to  and  overruled.  In  the  Wright  case,  the  goods 
had  been  consigned  to  the  factor  for  sale  and  he  pledged  them 
as  security  for  a  loan  of  two  thousand  dollars  and  it  was 
held  that  this  would  not  prevail  against  the  owner  and  that 
it  made  no  difference  ''whether  the  party  taking  the  pledge 
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was  ij^norant  as  to  the  extent  of  the  factor's  authority,  op 
that  the  factor  was  not  the  real  owner  of  the  property.*' 

In  Putnam  v.  Lamphier,  36  Cal.  158,  it  is  said:  "It  is  a 
general  rule,  applicable  to  conditional  as  well  as  absolute 
sales,  that  a  second  vendee  is  not  entitled  to  stand  in  any 
better  situation  than  his  vendor  in  regard  to  the  title  of  per- 
sonal property,  other  than  negotiable  instruments,  and  what- 
ever comes  under  the  general  denomination  of  currency," 

In  Vermont  Marhle  Co.  v.  Brow,  109  Cal.  241,  [50  Am.  St. 
Rep.  37,  41  Pac.  1031],  it  is  declared:  *'The  common  law 
right  of  seller  by  appropriate  contract  to  retain  the  title  until 
performance  of  some  valid  condition  on  the  part  of  the  buyer 
has  been  long  recognized  in  this  state  as  almost  universally 
elsewhere." 

In  Rodgers  v.  Backman,  109  Cal.  552,  [42  Pac.  448],  it  is 
held,  as  stated  in  the  syllabus:  "The  owner  of  property  may 
include  in  any  executory  agreement  for  its  sale,  any  condi- 
tions which  he  may  desire  to  insert,  and  make  their  perform- 
ance essential  before  he  is  to  be  deprived  of  his  ownership; 
and  he  may  sell  his  property  upon  the  condition  that  the  title 
shall  not  be  divested  until  the  price  has  been  fully  paid." 
It  is  further  held  that,  in  the  absence  of  fraud,  this  is  as 
valid  against  a  third  person  as  the  parties  to  the  transaction 
and  that  the  bailee  of  personal  property  cannot  convey  the 
title  or  subject  it  to  execution  for  his  own  debts  until  the 
condition  on  which  the  agreement  to  sell  was  made  has  been 
performed.  The  familiar  principle  is  also  therein  announced 
that  the  question  whether  the  sale  is  conditional  is  one  of  in- 
tention and  that  it  is  the  duty  of  the  court  to  carry  out  the 
intention  of  the  parties  when  ascertained. 

The  question  is  again  fully  discussed  in  Fan  Allen  v. 
Francis,  123  Cal.  474,  [56  Pac.  339],  and  it  is  therein  de- 
clared: "Conditional  sales  are  recognized  in  this  state  to  the 
fullest  extent"  (citing  cases)  ;  "and  it  is  well  settled  that 
even  bona  fide  purchasers  from  the  person  to  whom  personal 
property  is  delivered  under  an  executory  contract  of  sale 
get  no  valid  claim  to  the  property.  {Palmer  v.  Howard,  72 
Cal.  293,"  [1  Am.  St.  Rep.  60,  13  Pac.  858].) 

In  the  Palmer  case,  Kolder  v.  Hayes,  41  Cal.  455,  and 
Hegler  v.  Eddy,  53  Cal.  598,  are  cited  as  authority  and  they 
declare  the  same  doctrine. 
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Of  course,  it  can  make  no  kind  of  difference  in  the  applica- 
tion of  the  principle  that  the  original  purchase  of  the  auto- 
mobile was  made  by  Root  and  possession  taken  by  him  im- 
mediately. This  was  in  pursuance  of  the  agreement  with 
Carmichael  and  the  title  to  the  property  under  this  agree- 
ment was  just  the  same  as  though  Carmichael  had  first  taken 
actual  possession  and  then  delivered  the  machine  to  Root. 
The  form  of  the  transfer  cannot  change  the  legal  effect  of 
the  agreement  and  understanding  between  Root  and  Car- 
michacL 

Neither  is  it  important,  as  far  as  the  rights  of  respondent 
are  concerned,  that  the  bill  of  sale  from  King  was  made  to 
Root  instead  of  Carmichael  as  directed  by  the  latter.  Of 
eoorse,  King  and  Root  could  not  defeat  the  rights  of  re- 
spondent by  treating  the  property  as  though  it  belonged  to 
Root.  The  bill  of  sale,  it  may  be  remarked,  was  not  essential 
to  the  transfer  but  constituted  evidence  of  the  sale  which 
probably  could  not  be  questioned  by  King  or  Root,  but  it  did 
not  affect  the  agreement  between  Root  and  respondent.  If 
the  latter  had  known  of  it  the  question  of  ratification  or  es- 
toppel might  possibly  arise  but  no  such  situation  is  presented. 
Nor  are  we  concerned  with  the  consideration  of  a  constructive 
trust  and  its  repudiation  by  Root.  The  vital  question  is, 
who  was  the  owner  of  the  automobile  at  the  time  the  chattel 
mortgage  was  executed,  and  this  is  to  be  determined  by  the 
terms  of  said  agreement  between  Root  and  Carmichael. 

The  contention  of  an  estoppel  is  equally  untenable.  It 
cannot  be  said  that  appellant  was  misled  by  any  act  or 
declaration  of  respondent.  The  latter  had  no  conversation 
with  the  former  about  the  ownership  of  the  automobile  nor 
did  he  have  any  knowledge,  until  long  after,  of  the  execution 
of  the  chattel  mortgage.  He  did  not  know  that  Root  had 
taken  the  bill  of  sale  in  his  own  name.  In  fact,  there  is  no 
circumstance  disclosed  by  the  record  that  would  make  it  in- 
equitable for  respondent  to  assert  his  title  to  the  machine. 

Neither  can  it  be  said  that  he  is  chargeable  with  negligence. 
He  had  the  right  to  assume  that  Root  was  an  honest  man 
and  that  he  would  not  violate  his  agreement.  He  could  not 
be  expected  to  anticipate  that  Root  would  execute  a  chattel 
mortgage  upon  property  that  the  latter  did  not  own. 
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Neither  is  it  strange  that  he  made  no  inquiry  about  the  bill 
of  sale.  Boot  was  working  for  him  and  it  was  confidently 
expected  that  the  former  would  soon  earn  enough  money  out 
of  his  commissions  to  pay  for  the  automobile,  which  he  was 
using  in  the  business. 

Considering  the  testimony  as  we  are  required  by  the 
familiar  rule,  we  can  see  no  substantial  reason  for  interfering 
with  the  conclusion  of  the  trial  judge. 

We  do  not  consider  the  cases  upon  which  appellant  relies 
as  applicable  to  the  facts  here  and  deem  unnecessary  specific 
notice  of  them. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J^  eoncurred. 


[dr.  No.  1148.    Third  Appellate  District— Febniaiy  16,  1914.] 

JAMES  0 'MALLET,  Appellant,  v.  THE  TOWN  OP  SB- 
BASTOPOL  (a  Municipal  Corporation  of  the  sixth 
dass),  Bespondent 

Intozicatino  Liquors— Saloon  Licenses — ^Interpbbtatiok  or  Obdi- 
NANCES. — Where  a  town,  which  has  an  ordinance  fixing  saloon 
licenses  at  fifty  dollars  per  quarter,  payable  in  advance  upon  the 
first  day  of  Januaiy  and  eveiy  three  months  thereafter,  adopts  an 
ordinance  repealing  all  conflicting  ordinances  and  fixing  snch  licenses 
at  one  thousand  dollars  per  year,  payable  semi-annnaUy  in  advance, 
one-half  on  January  1st  and  one-half  on  Jnly  1st  of  each  year,  and 
providing  that  the  ordinance  shaU  go  into  effect  on  August  1st,  the 
two  ordinances  are  to  be  considered  together,  and  until  the  1st 
day  of  Januaiy  following,  the  licenses  are  to  be  collected  quarterly 
in  advance  as  provided  in  the  old  ordinance,  but  subject  to  the  rate 
prescribed  in  the  new  ordinance. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Joseph  Rafael,  for  Appellant 

O.  W.  Libby,  for  Respondent 
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BURNETT,  J.— The  complaint  is  in  two  counts,  the  sec- 
ond being  upon  an  assigned  claim.  Plaintiff  and  his  as- 
signor, on  the  first  day  of  October,  1910,  and  for  some  time 
prior  thereto,  were  each  the  owner  of  and  conducting  a  saloon 
business  in  said  town  of  Sebastopol.  Up  to  the  first  of  August 
there  was  in  effect  an  ordinance  under  the  provisions  of 
which  the  license-fee  for  the  privilege  of  conducting  a  saloon 
business  in.  the  town  was  fifty  dollars  per  quarter,  payable 
in  advance  upon  the  first  day  of  January  and  every  three 
months  thereafter. 

It  appears  from  the  complaint  that,  upon  the  sixth  day 
of  June,  1910,  the  said  town  duly  adopted  an  ordinance 
fixing  the  saloon  license  at  one  thousand  dollars  per  year  and 
providing  that  no  license  shall  be  issued  for  a  longer  or  less 
time  than  one  year  and  that  ''all  license-fees  shall  be  paid 
semi-annually  in  advance  one-half  on  January  1st  and  one- 
half  on  July  1st  of  each  year.''  It  was  further  provided 
that  **all  ordinances  in  conflict  herewith  are  hereby  repealed 
in  so  far  as  they  conflict  with  this  ordinance"  and  ''this 
ordinance  shall  be  in  force  and  effect  on  and  after  the  1st 
day  of  August,  1910." 

It  further  appears  from  the  complaint  ''thAt  upon  the 
said  1st  day  of  October,  1910,  the  said  defendant,  through 
its  officers  and  agents,  did,  by  means  of  coercion,  compulsion 
and  duress  upon  the  part  of  defendant,  used  and  made  upon 
plaintiff,  for  the  purpose  of  causing  him  to  pay  to  said  town 
the  sum  of  two  hundred  and  fifty  dollars,  as  a  license-fee 
for  the  privilege  of  conducting  his  said  saloon  business  from 
the  1st  day  of  October,  1910,  to  and  including  the  thirty-first 
day  of  December,  1910,  cause  and  compel  said  plaintiff  to 
pay  the  said  sum  of  $250  to  said  town  of  Sebastopol  upon 
the  said  1st  day  of  October,  1910,  by  reason  of  and  as  a 
result  of  said  compulsion,  coercion  and  duress  and  not  other- 
wise ;  and  but  for  such  compulsion,  coercion  and  duress  said 
money  would  not  have  been  paid. 

"That  said  compulsion,  coercion  and  duress  upon  the  part 
of  defendant  consisted  of  the  threatened  deprivation  of 
plaintiff  of  his  said  saloon  business  in  the  said  town  of  Sebas- 
topol, if  he  failed  or  neglected  to  pay  the  said  sum  of  $250 
as  a  condition  for  the  continuance  thereof;  that  said  deprivar 

24  CaL  App.— • 
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tion  would  have  caused  irreparable  injury  and  damage  to 
plaintiff,  and  that  plaintiff  feared  that  he  would  be  deprived 
of  his  said  business  if  he  failed  or  neglected  to  pay  the  said 
sum  of  $250." 

It  further  appears  that  plaintiff  thereafter,  in  proper  form, 
presented  his  claim  to  the  board  of  trustees  for  the  repay- 
ment of  said  sum  of  two  hundred  and  fifty  dollars  but  the 
claim  was  rejected. 

Similar  allegations  appear  in  the  second  count  of  the  com- 
plaint and  the  prayer  was  for  a  judgment  in  the  sum  of  five 
hundred  dollars.  A  general  and  special  demurrer  to  the 
complaint  was  sustained  and,  plaintiff  declining  to  amend, 
a  judgment  of  dismissal  was  entered  from  which  the  appeal 
has  been  taken. 

Extended  consideration  of  the  case,  we  think,  is  not  called 
for.  There  is  at  least  a  serious  question  as  to  whether  any 
compulsion  is  shown  or,  in  other  words,  whether,  in  contem- 
plation of  law,  the  payment  of  plaintiff  and  of  his  assignor 
was  not  entirely  voluntary,  but  we  may  pass  that  by,  as  we 
are  firmly  persuaded  that  the  only  sensible  view  of  the  sit- 
uation is  that  the  two  ordinances  are  to  be  considered 
together  and  that  thereby  it  appears  with  reasonable  cer- 
tainty that,  until  the  first  day  of  January,  1911,  the  licenses 
were  to  be  collected  quarterly  in  advance  as  provided  in  the 
old  ordinance,  but  subject  to  the  rate  prescribed  in  the  new 
ordinance.  From  said  January  1  the  licenses  were  to  be  is- 
sued for  a  year  and  with  the  payments  made  semi-annually. 
The  new  ordinance  repealed  the  old  only  so  far  as  incon- 
sistent therewith  and  the  interpretation  suggested  gives  effect 
to  the  manifest  though,  perhaps,  not  clearly  expressed,  pur- 
pose of  the  legislative  body  of  the  town.  It  is  a  matter  well 
known  that  ordinances,  and  statutes  as  well,  are  not  always 
drawn  with  that  precision  that  is  desirable,  but,  of  course, 
the  legislative  intention  must  be  declared  and  enforced  when 
it  is  possible  in  consonance  with  well-established  principles 
of  interpretation  and  without  doing  violence  to  the  funda^ 
mental  rights  of  the  individual. 

It  may  be  added  that  the  conclusion  is  entirely  unreason- 
able that  the  trustees  intended  that  the  saloon  business  should 
be  conducted  in  Sebastopol  from  October  1,  1910,  to  January 
1, 1911,  without  the  payment  of  any  license,  and  it  should  be 
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stated  that  if  the  new  ordinance  was  entirely  inoperative 
daring  that  period  the  old  was  still  in  force  and  plainti£F 
and  his  assignor  should,  at  least,  have  tendered  the  amount 
due  under  said  ordinance.  If  they  had  done  so  they  would 
appear  in  court  with  at  least  a  better  assurance  of  good  faith. 
At  any  rate,  we  are  satisfied  with  the  decision  of  the  lower 
court  and  the  judgment  is  affirmed^ 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CHv.  No.  1200.    Third  Appellate  District.— February  16,  1014.] 

JOHN  G.  KLUMPKB,  AppeUant,  v.  BARCLAY  HENLEY, 

Respondent. 

Action  to  Qum  Titlb — ^Reliancb  bt  Plaintiff  on  Strength  of 
Own  Title. — In  an  action  to  quiet  title  the  plaintiff  must  rely 
exclusively  on  the  strength  of  his  own  title,  not  on  the  weakness  of 
that  of  his  adversary. 

Id.— Each  Paety  as  Actob — Necessity  of  Cross-complaint.— Each 
party  is  an  actor  in  such  suit,  a  cross-complaint  being  unnecessary, 
and  a  decree  quieting  his  title  is  awarded  to  the  one  establishing 
his  ease. 

Tenancy  in  Common— Presumption  of  Continuance. — The  statw 
of  eotenancy,  like  other  conditions,  is  subject  to  the  presumption 
that  it  continues  as  long  as  is  usual  with  things  of  that  nature. 

Id. — Possession  of  Cotenant — Presumption — How  Overcome — Aiv 
VERSE  Holding. — The  possession  of  one  cotenant  is  presumed  to  be 
the  possession  of  all,  and  this  presumption  can  be  overcome  only 
by  showing  that  the  hostile  intent  of  one  is  clearly  manifested 
and  is  brought  home  to  all.  The  presumption  is  not  overcome  by  a 
showing  merely  that  one  tenant  has  failed  to  recognize  the  rights 
of  his  cotenant.  To  accomplish  this  result  the  possession  of  the 
tenant  must  be  with  the  intent  to  hold  adversely,  and  it  must  ap- 
pear that  such  intent  has  been  indicated  by  acts  calculated  to  ex- 
clude the  Gomplainants  from  all  participation  as  tenants  in  common. 

Id. — Taxes — Payment  by  Cotenant— Strengthening  Title. — Since  it 
is  the  duty  of  a  cotenant  to  pay  the  taxes  on  the  common  prop- 
erty, he  cannot  strengthen  his  title  as  against  his  co-owners  by 
permitting  the  taxes  to  become  delinquent|  and  afterward  redeem- 
ing the  property. 


Digitized  by  VjOOQ IC 


36  Elumpke  v.  Henlet.  [24  Gal.  App. 

Quieting  Titlkt— Adviese  Claim  by  Cotenantv- Oustib. — In  thi«  ac- 
tion to  quiet  title,  wherein  the  plaintiff  asserts  a  title  hj  preserip* 
tion  against  his  cotenants,  tlie  evidence  fails  to  show  anj  ouster,  or 
to  establish  the  essentials  of  adverse  possession,  upon  which  to  baac 
a  prescriptive  title. 

Id. — Pleading— ^Strikikg  Allegations  raoif  Complaint— Habiclbss 
Error. — Error  in  striking  allegations  from  the  complaint  in  an 
action  to  quiet  title  is  not  prejudicial,  if  the  case  is  tried  upon 
the  theory  that  the  allegations  have  not  been  stricken  out  and  all 
the  evidence  that  could  be  admitted  thereunder  is  admitted. 

Id. — Judgment  Determining  Title — Conclusiveness. — A  judgment  in 
an  action  to  determine  conflicting  claims  to  real  estate  that  one 
of  the  parties  has  an  undivided  one-third  interest  in  the  property 
estops  him  and  his  successors  in  interest  from  asserting  title  to 
the  two- thirds  awarded  to  other  parties  bj  reason  of  anything  oo* 
curring  anterior  to  the  judgment. 

Id.— Outlawed  Mortgage — Payment  as  Condition  Pebcedxnt  to 
Quieting  Title. — The  rule  that  the  plaintiff  in  an  action  to  quiet 
title  must  pay  an  outlawed  mortgage  debt  as  a  condition  to  having 
his  title  quieted  against  it,  has  no  application  to  a  plaintiff  who 
it  not  the  original  mortgagor  and  does  not  claim  under  such  mort- 
gage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  and  from  an  order  refusing  a  new  triaL  Oeo. 
H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  H.  Countryman,  for  Appellant. 

Barclay  Henley,  and  Prank  S.  Brittain,  for  Respondent 

BURNETT,  J.— The  action  was  brought  to  quiet  title  to  a 
tract  of  land  in  San  Mateo  County  and,  at  the  trial,  on  motion 
of  plaintiff,  was  dismissed  as  to  all  the  defendants  except  Bar- 
clay Henley  who,  in  accordance  with  his  claim,  was  found  by 
the  court  to  be  the  owner  of  an  undivided  one-third  of  the 
property. 

The  principles  of  law  applied  by  the  trial  court  and  upon 
which  respondent  relies  are,  as  substantially  stated  by  him, 
the  following:  First:  The  plaintiff  must  rely  exclusively  on 
the  strength  of  his  own  title  and  not  en  the  weakness  of  that 
of  his  adversary.    Or,  as  is  stated  in  Shroder  v.  Aden  etc.  Co., 
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144  Cal.  628,  [78  Pac.  20] :  "This  is  in  the  nature  of  a  suit 
to  quiet  title  and  in  such  a  ease  the  plaintiff  must  obtain 
judgment  on  the  strength  of  his  own  title,  and  if  it  be  shown 
he  has  no  title,  it  becomes  immaterial  to  inquire  into  the  de- 
fendant's rights."  Second:  Each  party  is  an  actor  in  the 
suit,  a  cross-complaint  being  unnecessary,  and  a  decree  quiet- 
ing his  title  is  awarded  to  the  one  establishing  his  case.  {WU- 
Mon  V.  Madison,  55  Cal.  5;  Miller  v.  Luco,  80  Cal.  257,  [22 
Pac.  195].)  Third:  The  status  of  cotenancy  like  other  con- 
ditions is  subject  to  the  presumption  that  it  continues  as  long 
as  is  usual  with  things  of  that  nature.  (Code  Civ.  Proc,  sec. 
1963,  subd.  32 ;  Hohenshell  v.  Southern  Riverside  etc,  Co,,  128 
Cal.  627,  [61  Pac.  371].)  Fourth:  The  possession  of  one  co- 
tenant  is  presumed  to  be  the  possession  of  all,  and  this  pre- 
sumption can  be  overcome  only  by  showing  that  the  hostile 
intent  of  one  is  clearly  manifested  and  is  brought  home  to 
all.  The  presumption  is  not  overcome  by  a  showing  merely 
that  one  tenant  has  failed  to  recognize  the  rights  of  his  co- 
tenant.  To  accomplish  this  result  the  possession  of  the  tenant 
must  be  with  the  intent  to  hold  adversely  and  it  must  appear 
that  such  intent  has  been  "indicated  by  acts  calculated  to 
exclude  the  complainants  from  all  participation  as  tenants  in 
common.'*  {Colman  v.  Clements,  23  Cal.  245;  Hoppe  v. 
Fountain,  104  Cal.  94,  [37  Pac.  894] ;  Brown  v.  McKay,  125 
Cal.  291,  [57  Pac,  1001].)  Fifth:  Since  it  is  the  duty  of  a 
cotenant  to  pay  the  taxes,  he  cannot  strengthen  his  title  by 
permitting  them  to  become  delinquent,  nor  by  paying  them 
until  open  hostility  is  manifested,  {Emeric  v.  Alvarado,  90 
Cal.  444,  [27  Pac.  356].  Sixth:  A  deed  in  foreclosure  is 
prima  fade  evidence  of  title  and  possession.  {Nathan  v. 
Dierssen,  146  Cal.  63,  [79  Pac  739].)  Seventh:  A  void  fore- 
closure of  a  mortgage  does  not  relieve  the  property  of  the  lien 
of  the  mortgage  and  a  decree  will  not  be  made  quieting  the  title 
as  against  the  lien.  (Bums  v.  Hiatt,  149  Cal.  617,  [117  Am. 
St.  Rep,  157,  87  Pac.  196],)  Eighth:  A  mortgage  carries  the 
after-acquired  title  of  the  mortgagor,  and  one  claiming  ander 
the  mortgagor  cannot  have  his  title  quieted  in  equity  without 
paying  the  mortgage  debt;  in  other  words,  he  who  seeks  equity 
must  do  equity.  {Bums  T.  Hiatt,  149  CaL  617,  [117  Am.  St. 
Rep.  167,  87  Pac.  196].) 
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As  to  plaintiff's  title,  the  claim  is,  first,  by  the  record,  and 
second,  by  prescription.  Of  these,  in  their  order,  brief  consid- 
eration will  be  given. 

In  1883  plaintiff  received  a  deed  from  Francisco  Moreno 
purporting  to  convey  the  entire  title  to  plaintiff.  On  Decem- 
ber 8,  1908,  he  received  from  the  state  controller  a  certificate 
of  redemption  of  said  real  estate  purchased  by  the  state  for 
delinquent  taxes  for  the  years  1903, 1904, 1905, 1906,  and  1907. 
The  property  was  sold  in  1890  to  one  "William  Rollins  by  the 
tax-collector  of  San  Mateo  County  for  delinquent  taxes  for 
the  year  1889  and  the  certificate  of  sale  was  assigned  by  Rol- 
lins, on  April  28,  1900,  to  plaintiff.  Similar  proceedings  took 
place  in  1891  on  account  of  the  delinquency  of  the  taxes  for 
1890. 

The  foregoing  matters  appear  in  the  evidence  offered  by 
plaintiff  and  were  suflScient,  no  doubt,  to  make  out  a  prima 
facie  case  in  his  favor,  but  such  effect  was  completely  nulli- 
fied by  what  follows.  One  Jose  Miguel  Moreno,  who  was  then 
the  owner  of  the  land  in  controversy,  conveyed  it  to  trustees 
to  hold  in  trust  for  his  daughter,  Rosa  Ann  Moreno,  till  she 
was  21  years  old,  and  in  the  event  of  her  death,  to  convey 
the  same  to  "William  C.  Moreno  and  Francisco  Moreno,  her 
brothers.  Subsequently  Rosa  Ann  Moreno  died  and  L.  0. 
Morford  was  appointed  her  administrator.  Thereafter  the 
said  Jose  Miguel  Moreno  died  and  Charles  N.  Fox  was  ap- 
pointed the  executor  of  his  last  will  and  testament.  On 
April  13,  1887,  an  action  was  brought  in  the  superior  court 
of  San  Mateo  County  by  S.  0.  Morford,  administrator  as 
aforesaid,  against  Charles  N.  Fox,  as  executor  of  said  last 
will  and  testament  of  Jose  Miguel  Moreno,  "William  C.  Moreno, 
Francisco  Moreno,  certain  other  persons,  and  John  Q. 
Klumpke,  the  plaintiff  herein,  to  determine  the  title  to  the 
property  herein  and  the  various  conflicting  claims  thereto. 
Among  others,  Mr.  E3umpke  answered,  on  May  19,  1887,  and 
he  set  up  the  same  deed  on  which  he  relies  in  this  suit  and 
which  he  received  while  proceedings  were  pending  in  the 
estate  of  the  said  Rosa  Ann  Moreno,  deceased.  Among  the 
findings  of  the  court  were  that  the  tax-deeds  upon  which 
Klumpke  then  relied  were  void  and  that  ""William  Q.  Moreno, 
J.  G.  Klumpke  (as  grantee  of  said  Francisco)  and  the  estate 
of  Rosa  Ann  Moreno,  deceased,  are  each  entitled  to  an  undi- 
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▼ided  one-third  of  the  premises  in  dispute  and  hereinbefore 
described  as  tenants  in  common."  These  findings  were  signed 
and  filed  on  March  12,  1892.  The  decree  following  the  find- 
ings was  signed  August  31,  1893,  but  was  filed  October  4, 
1902,  ''nunc  pro  tunc  as  of  date  August  31,  1893."  There 
was  no  appeal  from  said  judgment  and  it  became  final. 

The  effect  of  that  judgment  was  to  estop  Klumpke  and  any 
one  who  might  claim  under  him  from  asserting  title,  by  reason 
of  anything  occurring  anterior  to  said  judgment,  to  the  two- 
thirds  awarded  to  the  estate  of  Rosa  Ann  Moreno  and  William 
C.  Moreno,  (Riverside  etc.  Co.  v.  Jensen,  108  Cal.  146,  [41 
Pac.  40].) 

There  is  nothing  in  the  record  to  show  that  either  the  third 
interest  of  the  said  estate  of  Rosa  Ann  Moreno  or  of  William 
C.  Moreno  ever  passed  to  plaintiff.  It  is  very  clear,  therefore, 
that  his  proof  of  record  title  to  anything  except  an  undi- 
vided one-third  interest  wholly  and  absolutely  failed.  If 
nothing  else  then  appeared,  under  the  presumption  as  to 
things  continuing,  we  should  conclude  that  at  the  time  of  the 
trial  said  parties  were  cotenants,  each  owning  an  undivided 
one-third  interest  in  said  property. 

But  against  this  there  is  the  remaining  contention  of  title 
by  prescription.  This  claim  is  entirely  unsupported  by  the 
record. 

This  consideration  is  divisible  into  the  two  elements:  1.  The 
open,  notorious,  exclusive  and  hostile  possession ;  and,  2.  The 
payment  of  the  taxes. 

Appellant  utterly  failed  in  each  respect  to  make  out  a  suffi- 
cient case.  We  may  consider  together  the  character  of  the 
possession  and  the  question  of  taxes,  dividing  the  time  into 
two  periods,  prior  and  subsequent  to  the  death  of  Judge  Pox. 

As  to  the  first,  the  only  evidence  of  any  hostility  to  the 
claim  of  his  cotenants  was  the  declaration  of  appellant  that 
he  claimed  the  whole  property,  made  to  Judge  Fox  while  the 
latter  was  collecting  the  rents.  There  is  no  evidence  that  this 
was  brought  home  to  any  of  the  other  cotenants.  That  it  did 
not  constitute  an  ouster  requires  no  argument.  Its  insufiSciency 
to  satisfy  the  exaction  of  adverse  possession  and  to  overcome 
the  presumption  in  favor  of  the  cotenancy  is  entirely  clear. 

As  to  the  possession  itself,  this  was  had  by  a  renter  who, 
in  the  absence  of  a  showing  to  the  contrary,  is  presumed  to 
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have  held  under  all  the  cotenants.  During  this  period.  Judge 
Fox,  the  personal  representative  of  the  estate  of  Jose  Miguel 
Moreno,  the  said  Moreno  being  one  of  the  heirs  of  Bosa  Ann 
Moreno,  paid  the  taxes,  presumably  for  all  the  cotenants. 

The  period  subsequent  to  the  death  of  Judge  Fox  and  prior 
to  the  beginning  of  the  action  was  not  of  sufficient  length  for 
the  acquisition  of  a  title  by  prescription.  Besides,  there  was 
lacking  at  least  one  other  essential  element, — ^namely,  the  pay- 
ment of  taxes.  Of  course,  plaintiff  could  daim  nothing  from 
his  purchase  of  the  property  at  a  tax-sale.  The  law  does  not 
permit  any  advantage  to  be  gained  by  such  procedure.  If  a 
cotenant  permits  the  property  to  be  sold  and  buys  it  in,  either 
in  person  or  through  the  agency  of  another,  his  purchase  is 
considered  a  mode  of  paying  the  taxes  for  the  benefit  of  him- 
self and  his  cotenants.     (Christy  v.  Fisher,  58  Cal.  256.) 

Appellant  testified  to  the  foregoing  as  follows:  **Mr.  Pox 
paid  the  taxes  until  he  died  and  then  it  went  over  to  the  state 
and  I  didn't  pay  them — and  then  afterwards  I  redeemed  it.'' 

As  to  his  claim  of  right,  it  is  true,  appellant  did  testify: 
"I  have  for  many  years  prior  to  the  commencement  of  this 
action  been  claiming  to  hold  the  land  in  fee."  But  it  is  man- 
ifest such  a  generalization,  in  the  absence  of  probative  facts, 
can  amount  to  nothing  to  establish  the  hostile  character  of 
possession. 

In  this  connection,  it  may  be  said  that,  upon  the  theory  that 
plaintiff  was  acting  in  good  faith,  it  is  strange  that  when  Mr. 
Henley  called  to  see  him  about  the  payment  of  the  taxes,  ap- 
pellant did  not  assert  his  ownership  of  the  entire  property. 
Mr.  Henley  testified  that  he  said  to  him:  **We  were  cotenants 
of  that  property  and  now  that  Judge  Fox  was  dead,  he  had 
been  attending  to  the  property  for  both  of  us,  and  paying  the 
taxes,  that  I  wanted  him  to  pay  his  two-thirds  and  I  would 
pay  my  one-third"  and  that  appellant's  reply  was  evasive, 
that  "he  failed  to  favorably  respond  to  my  request"  but  that 
he  did  not  say  that  Mr.  Henley  had  no  interest  in  the  prop- 
erty. In  rebuttal,  plaintiff  denied  some  of  the  statements  of 
Mr.  Henley,  but  he  did  not  testify  that  at  the  time  of  the  in- 
terview he  asserted  his  claim  to  the  entire  property. 

Plaintiff  failed,  therefore,  to  establish  any  title  either  by 
the  record  or  by  adverse  possession  to  the  one-third  interest 
claimed  by  respondent. 
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But  the  latter,  essaying  the  role  of  actor,  established,  to  the 
fatisfaction  of  the  court,  the  legal  verity  of  his  title  to  said 
interest  As  to  this,  the  conclusion  of  the  court  is  just  as 
free  from  doubt  as  to  the  claim  of  appellant  already  consid- 
ered. 

The  basis  of  respondent's  claim  is  stated  by  himself  as  fol- 
lows: **The  only  person  who  could  attack  Mr.  Henley's  title 
in  the  William  C.  Moreno  one-third  is  William  C.  Moreno 
himself  or  some  one  claiming  directly  under  him.  In  the  suit 
of  Morford  v.  Fox  it  was  adjudged  that  William  G.  Moreno, 
until  deed  to  his  mother,  was  a  cotenant  owning  one-third 
interest  in  the  property. 

**  William  C.  Moreno  mortgaged  to  Barclay  Henley,  and 
Mrs.  Josepha  Gonzales  (the  mother),  to  whom  William  C. 
Moreno  had  theretofore  made  a  deed,  shortly  thereafter  mort- 
gaged the  same  property  to  Mr.  Henley,  reciting  the  consid- 
eration of  $500  and  stating  it  was  intended  as  a  mortgage  to 
secure  the  payment  of  the  note  set  forth  in  the  mortgage  from 
William  C.  Moreno. 

''The  judgment-roll  in  the  foreclosure  suit  of  Henley  v. 
Morford  was  introduced  in  evidence,  followed  by  the  sheriff's 
deed,  under  the  foreclosure  decree. 

''This  evidence  constitutes  a  complete  chain  of  title  show- 
ing the  vesting  of  the  William  C.  Moreno  undivided  one-third 
interest  held  in  cotenancy  in  Barclay  Henley.  As  stated  be- 
fore, it  would  be  good  as  against  the  attack  of  William  C. 
Moreno  himself,  and  as  against  the  collateral  attack  of  Mr. 
Elumpke  it  is  impregnable.'' 

Plaintiff,  by  reason  of  certain  alleged  irregularities  in  the 
proceedings,  does  indeed  question  the  validity  of  said  judg- 
ment, but,  conceding  that,  although  he  has  not  connected  him- 
self at  all  with  the  said  William  C.  Moreno  title,  he  is  in  a 
position  to  attack  it,  it  is  plain  that  said  judgment  is  not  void 
but  at  most  voidable,  and  he  simply  brings  himself  within  the 
doctrine  of  collateral  attack  which  requires  him  to  overcome 
the  presumption  of  jurisdiction.  It  is  unnecessary  to  notice 
his  specific  objections  to  said  judgment  as  we  are  satisfied  the 
assault  is  futile.  The  principles  governing  a  collateral  attack 
are  stated  in  Sichler  v.  Look,  93  Cal.  600,  [29  Pac.  220],  and 
Eichojf  V.  Eichoff,  107  Cal.  42,  [48  Am.  St.  Eep.  110,  40  Pao. 
24],  to  which  it  is  su£Scient  to  refer. 
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But  if  the  judgment  was  void  and  the  mortgage  is  still  un- 
foreclosed^  as  contended  for  by  appellant,  he  is  not  aided  in 
any  way.  Upon  this  theory  the  debt  is  still  unpaid  and  the 
one-third  interest  is  still  subject  to  the  lien  of  the  mortgage, 
and  while,  strictly  speaking,  respondent  might  not  be  entitled 
to  a  decree  quieting  his  title,  it  is  clear  in  any  event  that  ap- 
pellant would  be  required  to  pay  the  debt  in  order  to  destroy 
the  lien  of  the  mortgage  and,  for  reasons  already  appearing, 
he  is  in  no  position  to  question  the  judgment  in  favor  of  re- 
qpondent. 

It  is  stated  in  Bums  v.  Hic^t  that  ''It  is  clear  that  where, 
for  any  reason,  foreclosure  proceedings  are  void,  the  legal  title 
continues  subject  to  the  lien  of  the  unpaid  mortgage,  and  it 
appears  to  be  well  settled  that  a  purchaser  of  the  property  at 
a  foreclosure  sale  in  such  void  proceedings  thereby  becomes 
an  assignee  of  such  mortgage  and  the  debt  thereby  secured,  of 
which  the  mortgage  is  an  incident ;  with  all  the  rights  of  the 
original  mortgagee/'  and  it  is  further  stated  that  one  stand- 
ing in  the  position  of  the  mortgagor  cannot  quiet  his  title 
against  such  assignee  or  mortgagee  without  paying  or  offering 
to  pay  the  debt,  even  though  the  mortgage  debt  be  barred  by 
the  statute  of  limitations. 

But  it  is  true  also  that  appellant  is  in  no  position  to  avail 
himself  even  of  this  advantage,  since  he  has  shown  no  title  to 
said  one-third  interest. 

It  is  conceded  by  respondent  that  certain  matter  was 
stricken  from  the  complaint  by  the  court  on  motion  that  ought 
to  have  been  left  in.  Respondent  states:  ''This  mistake  is  one 
that  the  court  and  counsel  on  both  sides  fell  into  and  the  order 
striking  out  portions  of  the  complaint  referred  to  was  com- 
pletely lost  sight  of  on  the  trial,  so  that  all  testimony  that 
was  offered  or  could  have  been  admitted  under  the  allega- 
tion stricken  out  was  admitted;  in  other  words,  the  case  was 
tried  upon  the  theory  that  all  allegations  respecting  adverse 
possession,  payment  of  taxes,  etc.,  were  not  stricken  out  and 
there  is  not  a  scrap  of  testimony  that  could  have  been  intro- 
duced under  these  allegations  that  was  even  objected  to." 

This  is  not  denied  by  appellant  and  our  examination  of  the 
transcript  confirms  the  statement.  It  is  therefore  plain  that 
appellant  was  not  prejudiced  by  the  error.     {Oal$  v.  Tuoir 
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umne  Water  Co.,  14  Cal.  25, ;  Tynan  v.  Walker,  35  CaL  646, 
[95  Am.  Dec.  152] ;  Cave  v.  Crafts,  53  Cal.  141.) 

It  is  believed  that  there  is  no  merit  in  the  appeal  and  th« 
judgment  and  order  are  affirmed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  17,  1914,  and  the  following  opin- 
ion was  rendered  thereon  on  April  24,  1914: 

THE  COURT.— The  petition  for  a  transfer  of  the  cause  to 
this  court  after  hearing  and  determination  in  the  district 
eourt  of  appeal  for  the  third  appellate  district  is  denied. 

The  affirmance  of  the  judgment  and  order  appealed  from 
may  properly  rest  on  the  following  positions  stated  in  the 
opinion  of  the  district  court :  1.  That  Henley  had  shown  him- 
self to  be  the  owner  of  an  undivided  one-third  interest  in  the 
premises;  and,  2.  That  the  plaintiff  had  failed  to  show,  as 
against  Henley,  the  acquisition  of  that  one-third  interest  by 
prescription  or  otherwise. 

The  opinion  goes  further,  however,  and  declares  that  even 
If  Henley  had  not  acquired  title  by  a  valid  foreclosure,  the 
plaintiff  would  be  required  to  pay  the  mortgage  debt  as  a  con- 
dition to  having  his  title  quieted  against  the  outlawed  mort- 
gage. The  doctrine  invoked  is  well  settled  (Bums  v.  Hiati, 
149  Cal.  617,  [117  Am.  St.  Rep.  157,  87  Pac.  196],  and  cases 
cited),  but  it  has  no  application  to  a  plaintiff  who  is  not  the 
original  mortgagor  and  does  not  claim  under  such  mortgagor. 
{Marskutz  v.  Seltzor,  5  Cal.  App.  140,  [89  Pac.  877].)  This 
is  the  position  of  the  plaintiff  here.  He  does  not  assert  title 
as  successor  to  "William  C.  Moreno  or  Mrs.  Gtonzales,  the  mort- 
gagors, but  claims  adversely  to  them. 

We  do  not,  therefore,  approve  the  part  of  the  opinion  which 
indicates  a  contrary  view  on  this  point.  But,  as  has  already 
been  stated,  the  judgment  of  the  district  court  of  appeal  does 
not  require  for  its  support  a  decision  on  this  question. 
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[OiT.  No.  1S17.    Secoad  Appellata  Distrlet— Fobrmry  17,  1914.] 

W.  J.  HUNT,  AppcUant,  ▼.  C.  D.  MANNING  et  tL, 
Bespondenta. 

Statutes — Tvpem  or  Act — Pubposb  op  Constitutional  BsQuna- 
MXNTS. — The  reason  underlTing  the  insertion  of  the  proTision  in 
the  constitution  thnt  everj  act  shall  embraee  but  one  snbjeet,  whieh 
sabjeet  shall  be  expressed  in  its  title,  was  to  prevent  legisIiatiTe 
abuses  or  the  passage  of  acts  bearing  misleading  and  deeeitful  titles 
which  give  no  indication  of  the  matters  contained  therein. 

In.—OOMP&BHSNSIVB  TiTLB— MATTIBS  GeRMANB  TO  QlNEEAL  SUBJKOT.— 

Such  provision  was  never  intended  to  prevent  a  legislature  from 
treating  all  the  various  branches  of  the  same  general  snbjeet  In 
one  law,  or  from  inserting  in  a  single  act  all  the  legislation  germane 
to  the  general  subject. 

Id. — Steebt  Law— Titlb  of  Act— Suffictenct  Within  Constitutional 
Bequieeicxnts.— The  title  of  the  Street  Law  (State.  1907,  p.  806)  as 
"an  act  to  provide  for  work  upon  the  public  roads,  streete,  avenues, 
boulevards,  lanes  and  alleys  not  within  the  territorj  of  incorporated 
eities  or  towns;  for  the  incidental  establishment  of  grades  thereof; 
for  the  construction  therein  or  thereon  of  sidewalks,  sewers,  man- 
holes, bridges,  cesspools,  gutters,  tunnels,  curbing  and  crosswalks; 
for  the  issue  of  bonds  representing  the  cost  and  expenses  thereof; 
for  a  special  fund  derived  in  part  from  the  county  road  fund  and 
in  part  by  special  assessment  upon  a  district,  and  for  the  estab- 
lishment of  such  districte/'  sufficiently  expresses  the  objecte  to  be 
accomplished  by  the  legislation  and  answers  the  requirements  that 
every  act  shall  embrace  but  one  subject,  which  snbjeet  shall  be 
expressed  in  ite  title. 

lo. — Matters  Gebicanx  to  Subjeot,  but  not  Spscificallt  Msntionb) 
IN  Title. — The  matters  of  oiling  and  paving  the  surface  of  streete, 
etc.,  while  not  specifically  mentioned  in  the  title  of  such  act,  are 
strictly  germane  to  the  general  subject  of  the  act  as  first  expressed 
in  the  title. 

Id.— Words  Giving  General  Soopb  of  Aot  are  not  Rbstuotid  by 
Other  Specifio  Tsrms^— The  words  in  the  first  part  of  the  title 
giving  general  scope  to  the  act  are  not  Umited  by  the  subsequent 
terms  of  particular  description;  the  latter  are  used  in  emiplification 
of  the  meaning  of  the  general  clause,  not  in  restriction  or  limitetion 
of  it 

Id. — Ejusdeic  Generis—Bulb  Inappuoablx.— The  rule  of  ejtudem 
generis,  which  merely  requires  that  where  general  and  special  terms 
of  definition  are  employed,  all  relating  to   the  aame   things,  the 
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special  temu  limit  and  maka  eertain  tlia  general  onea^  ia  not  ap- 
plicable in  conatruing  the  title  to  an  act. 

Id. — ^ESTABLISHIONT    OF    ASSSSSKENT    DlS'nLI01>— BXNXRTS    FBOIC    IX- 

raovsiCBNTs — Pbxsumption  in  Favor  of  Aon  of  Offioibs. — 
Where  a  street  ]aw  does  not  provide  that  in  determining  the 
boundaries  of  the  assessment  district  the  board  of  snpenrisors  shall 
include  only  property  which  it  is  considered  will  be  benefited  bj 
the  work,  the  presumption  of  good  faith  and  fair  action  that  ae- 
companies  the  acts  of  pabUc  officers  will  be  indulged,  and  it  must 
be  assumed  that  the  board  properly  considered  and  determined  aU 
the  property  included  within  an  established  district  would  ba 
benefited. 

Ibw — Stbmeu  iMPBOYXiiSNT— Damaos  to  ABxrmNO  OwNOt. — Ordinari^ 
it  must  be  assumed  that  an  abutting  property  owner  will  not  suffer 
damage  different  from  that  eommon  te  all  of  such  owners  by  reason 
of  the  improvement  of  the  street;  but  if  he  can  show  such  damage, 
which  is  classed  as  indirect  or  consequential,  he  will  be  entitled 
to  his  action  therefor. 

Id. — CoMTftAOT  FOB  Stbset  WoitK — Spkcifioationb  as  to  DiSFoernoN 
OF  Wastb  Matebial. — A  provision  in  a  contract  for  the  improve- 
ment of  a  street  that  whenever,  in  the  opinion  of  the  engineer,  it 
is  necessary  to  waste  excavated  material  outside  of  the  lines  of 
the  streets,  the  contractor  shall  move  such  waste  material  to  places 
outside  the  street,  and  spread  the  same  in  a  workmanlike  manner, 
does  not  invalidate  the  contract  on  the  theory  that  the  cost  of  the 
work  may  thereby  be  materially  increased  and  bidders  influenced 
to  fix  the  cost  at  a  higher  amount  than  they  otherwise  would. 

ib. — ^DlSGHABGX    OF    EMPLOYEES    FOB    ImPROPEB   WOBX— SFECIFICATIONB 

Bbquibinq. — A  provision  in  such  contract  which  requires  that  em- 
ployees of  the  contractor,  who  fail  to  perform  their  work  in  ae- 
oordance  with  the  specifications,  shall  be  discharged,  does  not  inject 
an  element  of  uncertainty  into  the  matter  of  the  performance  of 
the  contract  which  may  prevent  bidders  from  bidding  intelligently, 
or  result  in  increasing  the  cost  of  the  work. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Fred  V.  Wood,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  J.  Sherer,  and  Arthur  Q.  Baker,  for  Appellant. 

J.  D.  Fredericks,  District  Attorney,  Robert  Young,  A.  J. 
Hill,  and  B.  C.  Hanna,  for  Bespondents. 
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JAMESy  J. — ^Proceedings  were  taken  by  the  board  of  super- 
visors of  Los  Angeles  County  for  the  improvement  of  certain 
streets  lying  outside  of  incorporated  cities  and  towns.  A  con- 
tract was  made  with  respondent  Gentry  for  the  doing  of  the 
work,  which  work  was  to  include  the  construction  of  cement 
sidewalks,  curbs,  and  gutters  and  the  grading  and  graveling 
of  the  streets  mentioned  in  the  contract.  Appellant,  as  a  res- 
ident of  and  an  owner  of  real  property  within  the  improve- 
ment or  assessment  district  created,  brought  this  action  to 
prevent  the  contractor  from  proceeding  with  the  work  and  to 
restrain  the  county  treasurer  from  issuing  bonds  to  cover 
the  cost  thereof.  Judgment,  after  trial  had,  was  in  favor  of 
defendants.  The  appeal  is  taken  from  that  judgment  and 
from  an  order  made  denying  plaintiff's  motion  for  a  new 
trial.  The  facts  were  stipulated  and  certain  questions  of  law 
are  presented  for  consideration. 

The  proceedings,  the  validity  of  which  is  called  into  ques- 
tion, were  taken  under  an  act  of  the  legislature  entitled:  ''An 
act  to  provide  for  work  upon  the  public  roads,  streets,  ave- 
nues, boulevards,  lanes  and  alleys  not  within  the  territory  of 
incorporated  cities  or  towns;  for  the  incidental  establishment 
of  grades  thereof;  for  the  construction  therein  or  thereon  of 
sidewalks,  sewers,  manholes,  bridges,  cesspools,  gutters,  tun- 
nels, curbing  and  crosswalks;  for  the  issue  of  bonds  repre- 
senting the  cost  and  expenses  thereof ;  for  a  special  fund  de- 
rived in  part  from  the  county  road  fund  and  in  part  by  special 
assessment  upon  a  district,  and  for  the  establishment  of  such 
districts."  (Stats.  1907,  p.  806.)  In  the  body  of  the  act 
it  is  provided  that  authority  is  given  to  the  board  of  super- 
visors of  every  county  in  the  state  **to  grade  or  re-grade  to 
the  official  grade,  plank  or  re-plank,  pave  or  re-pave,  macad- 
amize or  re-macadamize,  gravel  or  re-gravel,  pile  or  re-pile, 
cap  or  re-cap,  oil  or  re-oil  the  whole  or  any  portion  of  roads, 
streets,  avenues,  boulevards,  lanes  or  alleys  so  far  as  not 
within  the  territory  of  any  incorporated  city  or  town,  .  .  . 
and  to  construct  therein  or  thereon  sidewalks,  sewers,  man- 
holes, culverts,  bridges,  cesspools,  gutters,  tunnels,  curbing 
and  crosswalks.  ..." 

The  first  contention  made  is  that  the  title  of  the  act  does 
not  fulfill  the  requirements  of  section  24  of  article  IV  of  the 
constitution,  which  provides  that  ''every  act  shall  embrace 
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but  one  subject,  which  subject  shall  be  expressed  in  its  title. 
..."  Our  supreme  court  has  considered  the  reason  under- 
lying the  insertion  of  this  provision  in  the  constitution  and 
has  said  that  the  purpose  was  to  prevent  legislative  abuses  or 
the  passage  of  acts  bearing  misleading  and  deceitful  titles 
which  give  no  indication  of  the  matters  contained  therein. 
{Law  V.  San  Francisco,  144  Cal.  384,  [77  Pac.  1014].)  In 
the  opinion  filed  in  that  case  a  quotation  is  made  with  ap- 
proval from  a  federal  court  decision,  where  it  is  declared  that 
such  a  provision  in  a  constitution  was  never  intended  to  pre- 
vent a  legislature  from  treating  all  the  various  branches  of 
the  same  general  subject  in  one  law,  or  from  inserting  in  a 
single  act  all  the  legislation  germane  to  the  general  subject. 
In  HeUman  v.  Shoulters,  114  Cal.  136,  [44  Pac.  915,  45  Pac. 
1057],  it  was  determined  that  an  amendment  to  the  Vrooman 
Street  Act  [Stats.  1885,  p.  160]  by  which  were  added  provisions 
respecting  the  issuance  of  bonds,  treated  of  purposes  germane 
to  the  general  subject  of  street  improvement  therein  provided 
for,  and  that  the  title  to  the  principal  act,  which  was  ex- 
pressed in  general  terms,  sufficiently  defined  the  objects  to  be 
accomplished,  including  those  covered  by  the  amendment. 
The  matters  of  oiling  and  paving  the  surface  of  streets,  etc., 
while  not  specifically  mentioned  in  the  title  of  the  act  here  in 
question,  are  strictly  germane  to  the  general  subject  of  the 
act  as  first  expressed  in  the  title.  The  further  question  is 
argued  as  to  whether,  because  the  title  of  the  act,  after  first 
declaring  the  general  subject  to  be  treated  of,  enumerates  cer- 
tain specific  things  as  being  included  within  the  purpose  of 
the  law,  the  words  giving  general  scope  to  the  act  are  limited 
by  the  purposes  which  are  more  particularly  stated.  Keeping 
in  mind  the  rule  that  the  legislative  intent  is  to  be  given 
full  eflfect,  and  no  part  of  an  act  declared  void  where,  by  ap- 
plying a  reasonable  construction,  it  may  be  upheld,  it  would 
seem  a  fair  interpretation  to  apply  here  to  say  that  the  terms 
of  particular  description  contained  in  the  title  are  used  in 
amplification  of  the  meaning  of  the  general  clause,  and  not  in 
restriction  or  limitation  of  it.  The  rule  formulated  under  the 
doctrine  of  "ejusdem  generis*'  is  not  violated  by  this  con- 
struction. That  rule  merely  requires  that  where  general  and 
special  terms  of  definition  are  employed,  all  relating  to  the 
same  things,  the  special  terms  limit  and  make  certain  the  genr 
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eral  ones.  This  rale  has  not  been  held  to  be  properly  appli- 
cable in  a  strict  sense  where  a  public  statute  is  being  construed 
and  for  stronger  reason  it  should  not  be  held  applicable  in 
construing  the  mere  title  to  an  act.  The  title  is  intended  only 
to  indicate  the  purpose  of  the  legislation  which  the  act  fol- 
lowing it  embraces,  and,  as  has  been  just  expressed,  the  effort 
of  the  courts  must  be  to  give  such  a  construction  to  legislative 
enactments  as  will  make  them  effective  and  not  nullify  them. 
The  Missouri  appellate  court,  in  State  v.  Broderick,  7  Mo. 
App.  19,  has  said:  ''The  rule  of  ejusdem  generis  in  statutory 
construction  is  by  no  means  a  rule  of  universal  application, 
and  its  use  is  to  carry  out,  not  to  defeat,  the  legislative  in- 
tent. When  it  can  be  seen  that  the  particular  word  by  which 
the  general  word  is  followed  was  inserted,  not  to  give  a  color- 
ing to  the  general  word,  but  for  a  distinct  object,  and  when, 
to  carry  out  the  purpose  of  the  statute,  the  general  word  ought 
to  govern,  it  is  a  mistake  to  allow  the  ejusdem  generis  rule  to 
pervert  the  construction."  The  title  of  the  act  here  consid- 
ered sufficiently  expresses  the  objects  to  be  accomplished  by 
the  legislation  and  answers  the  requirements  of  the  section 
of  the  constitution  referred  to. 

That  the  contract  made  with  respondent  Oentry,  if  carried 
out  and  the  cost  thereof  assessed  against  the  property  of  the 
road  improvement  district,  as  formed  pursuant  to  the  pro- 
visions of  the  act,  will  result  in  some  of  the  property  being 
assessed  without  benefit  accruing  thereto,  is  another  conten- 
tion advanced  by  appellant.  It  was  not  alleged  nor  made  to 
appear  that  all  of  the  property  included  within  the  assessment 
district  would  not  be  benefited,  whether  more  or  less,  by  the 
proposed  improvement.  The  act,  it  is  true,  does  not  provide 
that  in  determining  the  boundaries  of  the  assessment  district 
the  board  of  supervisoiB  shall  include  only  property  which 
it  is  considered  will  be  benefited  by  the  public  work,  but  at- 
tention is  called  to  no  authority  holding  that  such  a  provision 
is  essential  to  the  validity  of  such  a  statute.  As  the  power 
to  specially  tax  in  the  manner  proposed  by  this  act  can  only 
be  exercised  upon  the  theory  that  benefits  will  accrue  to  the 
property  affected  thereby,  the  presumption  of  good  faith  and 
fair  action  that  accompanies  the  acts  of  public  officers  is  en- 
titled to  be  indulged,  and  it  then  must  be  assumed  that  the 
board  of  supervisors  properly  considered  and  determined  that 
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an  of  the  property  included  within  the  established  district 
would  receive  benefits  from  the  doing  of  the  work.  As  is  said 
by  respondents,  the  benefit  need  not  be  direct,  citing  Lent  v. 
Taison,  72  Cal.  429,  [14  Pac.  71].  The  district  described  in 
the  proceedings  had  herein,  embraced  contiguous  property, 
all  of  which  might  well  receive  some  benefit  from  the  improve- 
ment of  the  streets  described  in  the  contract.  The  case  is 
very  different  from  that  considered  in  Sauthwick  v.  Santa 
Barbara,  158  Cal.  14,  [109  Pac.  610],  where  the  court  said: 
**It  appears  from  the  complaint  that  the  engineer  reported  as 
'the  district  to  be  benefited  by  said  improvement,'  .  .  .  two 
separate  and  distinct  sections  of  the  city  that  are  not  contig* 
uous,  and  that  are  alleged  to  be  separated  at  their  nearest 
points  to  one  another  by  nearly  one-half  of  a  mile.'' 

It  is  also  complained  that  the  act  seems  to  authorize  the 
taking  of  private  property  without  awarding  compensation 
therefor.  The  provisions  of  the  act  contemplate  improve- 
ment work  to  be  done  upon  streets  and  public  ways  already 
laid  out  and  established.  Ordinarily  it  must  be  assumed  an 
abutting  property  owner  will  not  suffer  damage  different  from 
that  common  to  all  of  such  owners  by  reason  of  the  improve- 
ment of  the  street  If  he  can  show  such  damage,  which  is 
classed  as  indirect  or  consequential,  he  will  be  entitled  to  his 
action  therefor.  {EachiM  v.  Los  Angeles  etc.  By.  Co.,  103 
Cal.  614,  [42  Am.  St.  Itep.  149,  37  Pac  750].) 

The  specifications  for  the  work  contained  the  following 
clauses  which  it  is  insisted  invalidate  the  contract:  ** When- 
ever, in  the  opinion  of  the  engineer,  it  is  necessary  to  waste 
excavated  material  outside  of  the  lines  of  the  streets,  the  con- 
tractor shall  move  such  waste  material  to  places  outside  the 
street,  and  spread  the  same  in  a  workmanlike  manner";  and 
"Any  overseer,  superintendent,  laborer  or  other  person  em- 
ployed on  the  work  by  the  contractor,  who  shall  perform  his 
work  in  a  manner  contrary  to  these  specifications,  shall  be  dis- 
charged immediately  and  such  person  shall  not  again  be  em- 
ployed on  the  work."  It  is  claimed  that  by  the  first  provi- 
sion mentioned  there  is  placed  within  the  power  of  the  engi- 
neer the  right  to  materially  increase  the  cost  of  the  work,  and 
tbat  because  of  such  possibility  the  bidders  for  the  contract 
will  be  infiuenced  in  fixing  the  cost  at  a  higher  amount  than 
they  otherwise  would,  and  so  increase  th«  burden  of  the  prop- 
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trty  owner.  No  doubt  but  that  were  the  provision  respecting 
waste  material  wholly  absent  from  the  contract,  the  contractor 
would  be  required  in  the  performance  of  his  work  to  clear  the 
■treet  of  such  waste  material,  and  the  mere  additional  require- 
ment that  he  shall  *' spread  the  same  in  a  workmanlike  man- 
ner" could  not,  in  giving  the  provision  practical  effect,  cause 
an  uncertainty  as  to  the  cost  which  would  void  the  contract. 
It  seems  very  plain  that  the  engineer  cannot  require  the 
contractor  to  carry  waste  material  to  any  distance  away  from 
the  line  of  the  work  that  he  may  choose  to  direct,  but  only  that 
when  a  convenient  place  is  found  where  it  may  be  deposited 
the  contractor  shall  leave  the  material  so  deposited  in  a  rea- 
sonably level  condition.  As  to  the  provision  which  requires 
that  employees  of  the  contractor  who  shall  fail  to  perform 
their  work  in  accordance  with  the  specifications  shall  be  dis- 
eharged,  that  provision  does  not  inject  an  element  of  uncer- 
tainty into  the  matter  of  the  performance  of  the  contract 
which  might  prevent  bidders  from  bidding  intelligently,  or 
result  to  increase  the  cost  of  the  work.  A  similar  condition 
in  a  street  contract  has  been  held  to  be  a  reasonable  one. 
(McQuiddy  v.  Worswick  Street  Paving  Co.,  160  Cal.  9,  [116 
Pac.  67].)  In  that  decision  the  court  uses  language  which  is 
directly  applicable  here  when  it  declares:  "We  can  see  noth- 
ing improper  in  this  provision.  It  does  not  give  the  city 
authorities  absolute  power  to  arbitrarily  dismiss  an  employee 
whether  he  was  competent  or  faithful  or  not.  It  only  allows 
such  action  by  the  city  authorities  when  the  employee  is  in 
fact  incompetent  or  unfaithful.  There  is  nothing  improper 
in  the  clause  giving  the  city  the  right  to  demand  the  dismissal 
of  such  employees.'* 

All  of  the  objections  urged  as  affecting  the  validity  of  the 
statute  and  the  proceedings  had  thereunder  have  been  con- 
sidered, and  no  reason  appears  why  the  judgment  and  order 
should  not  be  affirmed. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Ciy.  No.  1463.    Geeond  Appellate  District.— February  1«,  1914.] 

R.  W.  WEBBER,  Respondent,    v.    ALBERT    HATCHER 
SMITH,  Appellant. 

S?iDiNCE — Parol  Affecting  Contract  for  Sale  of  Business  and 
Goodwill. — Where  the  o^viier  of  a  milk  business  executed  a  bill 
of  sale  of  the  vehicles  and  other  tangible  property  connected  there- 
with, this  does  not  preclude  him  from  proving  by  parol  a  separate 
oontemporaneous  agreement  whereby  the  buyer  agreed  also  to  pnr- 
chase  the  goodwill  represented  by  the  milk  route  for  an  additional 
turn. 

Id. — Intention  to  Put  Contract  in  Writing — Failure  to  Caret  Out. 
And  the  fact  that  the  parties  intended  to  reduce  such  parol  agree- 
ment for  the  sale  of  the  goodwill  to  writing,  but  failed  to  do  so, 
does  not  affect  the  validity  of  the  agreement  nor  place  it  in  the 
light  of  an  incomplete  transaction. 

Id.— Brxaoh  of  Contract— Accrual  of  Cause  of  Action.— If  the 
l>uyer  of  the  goodwill  agreed  to  give  his  promissory  note  for  the 
purchase  price,  but  afterward  failed  and  refused  to  execute  the 
note  by  repudiating  the  obligation  which  it  was  to  cover,  the  seller 
may  enforce  his  demand  for  the  purchase  price  at  once  upon  such 
repudiation.  It  then  becomes  immaterial  whether  the  note  was  to 
have  been  made  payable  on  demand  or  within  a  reasonable  time. 

Id. — ^Verdict  on  Conflicting  Evidence — Review  on  Appeal. — The 
verdict  of  the  jury  on  conflicting  evidence  will  not  be  reviewed  on 
appeal,  although  a  contrary  verdict  would  have  been  supported  by 
abundant  proof.  The  jury's  verdict  as  to  such  matters  is  final  and 
eonclusive. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County.    John  L.  Childs,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

O.  A.  Qibbs,  for  Appellant 

A.  Lincoln  Rowland,  for  Respondent 

JAMES,  J. — Appeal  from  a  judgment  entered  against  de- 
fendant. The  action  was  brought  to  recover,  first,  an  amount 
of  money  alleged  to  be  owing  to  plaintiff  from  defendant  as 
the  purchase  price  of  the  goodwill  represented  by  a  milk 
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route.  There  was  a  second  cause  of  action  which  it  is  not 
material  to  take  notice  of,  as  there  is  no  controversy  over 
the  correctness  of  the  adjustment  of  the  matters  concerned 
therein.  Plaintiff  testified  that  he  sold  to  the  defendant  the 
equipment  and  business  connected  with  his  milk  route  in  the 
city  of  Pasadena  for  the  sum  of  four  thousand  dollars.  A 
bill  of  sale  was  proved  to  have  been  made  which  covered  all 
of  the  tangible  property,  made  up  of  automobile  delivery 
wagons  and  a  truck,  milk  bottles,  etc.,  the  price  fixed  as  the 
consideration  therefor  being  the  total  amount  of  $2,625. 
Plaintiff  testified  that  the  difference  between  the  amount  rep- 
resented in  the  bill  of  sale  and  the  four  thousand  dollars  was 
to  be  covered  by  a  promissory  note  of  defendant  for  the  sum 
of  one  thousand  dollars  and  the  balance  to  be  paid  in  cash. 
He  testified  that  at  the  time  the  bill  of  sale  was  made  there 
was  some  talk  about  drawing  a  contract  covering  the  sale  of 
the  milk  route,  and  that  defendant  said  that  he  did  not  think 
he  could  word  such  a  contract  right  that  evening,  ''but  if  I 
could  do  so  we  would  fix  it  up  at  that  time;  I  told  him  that 
I  didn't  think  that  I  could  word  it  right  and  that  we  would 
carry  it  over  until  another  time/'  This  promissory  note  was 
not  given.  It  was  agreed  as  a  part  of  the  same  transaction 
that  the  plaintiff  should  be  employed  by  the  defendant  as  fore- 
man at  a  salary  of  one  hundred  and  twenty-five  dollars  per 
month,  and  pursuant  to  this  employment  he  continued  to 
deliver  milk  over  the  same  route  that  he  had  theretofore  man- 
aged. The  defendant,  when  settlement  was  demanded  of  him 
at  a  later  date,  denied  that  he  had  ever  purchased  the  milk 
route  from  plaintiff.  The  plaintiff,  prior  to  the  making  of 
the  bill  of  sale,  had  been  indebted  to  the  defendant  for  a 
large  amount  of  milk  furnished  by  the  latter  from  month  to 
month  and  which  charges  he  was  unable  to  meet.  It  was 
because  of  his  inability  to  pay  his  debts  that  the  defendant 
took  over  the  delivery  equipment.  The  amount  mentioned 
in  the  bill  of  sale  was  about  the  amount  of  indebtedness  that 
was  canceled  by  the  transferring  of  the  property  therein  de- 
scribed. The  jury  sitting  at  the  trial  returned  a  verdict  in 
favor  of  plaintiff  for  the  sum  of  one  thousand  dollars,  which 
was  ba.sed  upon  the  claim  of  the  plaintiff  as  to  the  agreement 
of  defendant  to  pay  him  for  his  milk  route. 
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It  is  contended  on  behalf  of  appellant  that,  aa  there  waa  a 
writing  (meaning  the  bill  of  sale)  which  expressed  the  agree- 
ment of  the  parties  as  to  the  sale  and  purchase  of  the  de- 
livery equipment,  that  the  writing  is  presumed  to  indude 
all  of  the  matters  agreed  upon  between  the  parties.  It  may 
be  noted  here  that  there  was  no  objection  made  to  the  intro- 
duction of  evidence  tending  to  show  an  oral  agreement  in 
addition  to  and  outside  of  that  expressed  by  the  writing,  cov- 
ering the  matter  of  the  sale  of  the  milk  route  aa  separate 
from  the  delivery  equipment  And  even  though  such  objec- 
tion had  been  made  and  the  point  thus  preserved,  the  rule 
adverted  to  would  not  be  applicable,  because  the  subjects 
dealt  with  in  the  bill  of  sale  were  distinct  and  separate  from 
that  about  which  it  was  claimed  an  oral  agreement  had  been 
made.  The  bill  of  sale  specified  and  covered  the  tangible 
property.  The  intangible  property  was,  according  to  plain- 
tiff's testimony,  the  subject  of  a  separate  agreement  which  it 
was  the  intention  of  the  parties  to  express  in  writing,  but 
which  wBfi  not  reduced  to  that  form.  The  mere  fact  that  it 
had  been  the  intention  to  make  a  writing  covering  the  condi- 
tions of  the  sale  of  the  milk  route  and  that  such  writing  had 
never  been  made,  would  not  affect  the  validity  of  the  con- 
tract as  it  was  represented  to  have  been  made  by  the  plain- 
tiff, nor  entitle  it  to  be  viewed  in  any  other  light  than  that 
of  a  completed  transaction,  except  as  to  the  execution  of  it. 
Plaintiff's  testimony  was  further  to  the  effect  that  a  promis- 
sory note  was  to  be  given  representing  one  thousand  dollars 
of  the  balance  which  was  to  be  paid  to  him  by  defend- 
ant. It  does  not  appear  that  anything  was  said  as  to  when 
this  note  was  to  mature.  The  defendant,  at  a  date  more  than 
a  month  subsequent  to  the  time  of  the  alleged  purchase,  sold 
and  disposed  of  all  of  the  equipment  purchased  by  him  from 
the  plaintiff,  and  the  purchaser  thereof  appropriated  the  milk 
route  which  had  formerly  been  the  property  of  the  plaintiff. 
To  be  sure,  it  was  testified  that  this  route  was  not  pretended 
to  be  sold  by  the  defendant  to  the  purchaser  of  the  equip- 
ment, but  the  fact  was  that  they  did  appropriate  it  and  there 
waa  some  testimony  tending  to  show  that  it  was  considered  as 
accompanying  the  sale  of  the  other  property.  Whether  the 
promissory  note  which  plaintiff  testified  defendant  agreed 
to  execute  was  to  have  been  made  payable  on  demand  or 
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ivithin  a  reasonable  time  after  the  date  of  the  main  trans- 
action, becomes  immaterial  because,  in  either  event,  the  condi- 
tion was  satisfied  before  this  action  was  brought ;  and  it  may 
be  added  that  under  such  circumstances,  where  the  defendant 
failed  and  refused  to  execute  the  note  by  repudiating  the 
alleged  obligation  which  it  was  to  cover,  plaintiff  would  have 
been  entitled  to  enforce  his  demand  immediately  upon  such 
repudiation.  The  case  presented  is  one  where  the  jury  was 
called  upon  to  formulate  a  verdict  based  upon  conflicting  tes- 
timony. While  it  does  appear  by  way  of  direct  testimony  and 
evidence  of  circumstances  that  had  the  verdict  been  in  favor 
of  defendant  it  would  have  been  supported  by  abundant  proof, 
still  it  is  not  for  this  court  to  review  the  questions  of  fact. 
The  jury's  verdict  as  to  such  matters  is  final  and  conclusive. 
The  judgment  is  affirmed. 

CSonrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  238.    Third  Appellate  District.— February  M,  1914.1 

THE  PEOPLE,  Respondent,  v.  CLARENCE  A.  KELLEY, 

Appellant. 

CklHINAL  Law — HOMICroE— iNSTEUCmON  AS  TO  INVOLUNTAST  MAN- 
SLAUGHTER MOT  Based  on  Evidence. — Where  a  watchman,  on 
awakening  from  sleep,  intentionaDj  shot  a  man  whom  he  saw  ap- 
proaching him,  and  in  a  prosecution  for  the  homicide  sets  up  the 
right  of  self-defense,  the  court  commits  a  vital  error  against  the 
rights  of  the  accused  in  instructing  the  jury  upon  the  question  of 
involuntary  manslaughter,  of  which  crime  lie  ia  convicted. 

Id.— Instructions — Necessity  or  Their  Being  Appuoablb  to  Case 
IN  Hand. — The  fact  that  a  valid  conviction  of  manslaughter  maj 
be  had  under  an  indictment  for  murder  does  not  justify  any  kind  of 
a  charge  which  a  court  may  give  upon  that  subject,  regardless  of 
the  character  and  the  theory  of  the  case;  instructions  must  be 
applicable  to  the  facts  and  features  of  the  case  in  hand. 

lb. — Involuntary  Manslaughter— How  Distinguished  from  Murder 
AND  Voluntary  Manslaughter. — The  crime  of  involuntary  man- 
slaughter is  entirely  distinct  from  that  of  murder  and  voluntary 
manslaughter.  The  three  crimes  possess  but  one  element  in  common, 
and  that  is  the  fact  of  the  killing.    In  murder  there  is,  essentially, 
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the  element  of  maliee  or  premeditation  and  tbe  preconceived  in- 
tention to  kill.  In  Toluntarf  man^la^ighter,  while  the  element  of 
malice  or  premeditation  in  the  taking  of  life  is  wanting,  the  in* 
tent  ion  to  do  so  ia  present,  as  the  term  "ToluntaiT"  necessarily 
implies.  Involuntarf  manslanghter,  as  the  phrase  necessarilj  im- 
ports and  as  oar  code  defines  that  crime,  is  the  taking  of  life  iB 
certain  unlawful  wajs  without  anj  intention  of  doing  so. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  refusing  a  new  trial  Qeo. 
D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

O.  W.  Hunter,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneral,  and  J.  Charles  Jones, 
Deputy  Attomey-Oeneral,  for  Respondent 

HART,  J. — ^Under  an  information  duly  filed  in  the  superior 
court  of  Humboldt  County  charging  him  with  the  crime  of 
murder,  the  defendant  was  found  guilty  by  the  jury  of  the 
crime  of  involuntary  manslaughter,  and  this  court  is  asked 
to  review  the  record  and  set  aside  the  verdict  for  alleged 
errors  of  the  trial  court,  presented  here  on  an  appeal  from 
the  judgment  of  conviction  and  the  order  denying  the  defend- 
ant a  new  trial. 

The  facts  as  disclosed  by  the  record  are  these:  At  about 
the  hour  of  two  o'clock  on  the  morning  of  May  22,  1913,  the 
defendant  shot  and  killed  one  Edward  B.  Schnaubelt,  the 
homicide  having  occurred  in  the  northern  part  of  Humboldt 
County  on  property  belonging  to  the  Laojoon  Lumber  Com- 
pany. Said  company  acquired  said  property  by  deed,  dated 
December  28,  1910,  from  the  Humboldt  Shingle  Company,  the 
latter  company  having  for  many  years  prior  to  said  transfer 
of  the  property  maintained  and  operated  a  shingle  mill 
thereon.  While  the  property  was  owned  by  the  last  nnmed 
company,  the  deceased  was,  for  many  years,  superintendent 
of  the  shingle  mill,  and,  with  his  family,  resided  on  the  jirem- 
ises.  The  deceased  was  finally  compelled  to  surrender  pos- 
session of  and  remove  from  the  premises,  but,  claiming  an  in- 
terest in  said  mill  and  certain  personal  property  situated  on 
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the  premises,  he  subsequently  returned  and  again  took  pos- 
session of  the  property.  Thereafter — either  in  the  month  of 
September  or  October,  1912 — ^he  was  again  deprived  of  pos- 
session and  evicted  from  the  premises  by  appropriate  legal 
proceedings.  At  about  this  time,  the  Lagoon  Lumber  Com- 
pany placed  the  defendant  and  one  Hevener  in  charge  of  the 
premises,  their  duties  being  to  watch  the  same  and  so  prevent 
the  wrongful  taking  of  any  of  the  personal  property  situated 
thereon.  Eelley  remained  on  the  premises  in  that  capacity 
continuously  up  to  the  time  of  the  homicide,  with  the  ex- 
ception of  a  few  weeks,  during  which  time  he  was  in  a  hos- 
pital, where  he  was  required  to  go  and  remain  on  account  of 
illness.  Hevener  was  succeeded  by  a  man  named  Deiser,  the 
latter  by  one  Bridges,  and  finally  one  Henry  Hanson  was 
installed  in  the  place  of  Bridges  and  remained  as  an  assistant 
of  the  defendant  up  to  the  day  on  which  the  shooting  oo- 
eurred,  he  having  witnessed  that  act. 

Early  in  the  month  of  May,  1913,  the  Lagoon  Lumber  Com- 
pany sold  the  machinery  in  the  shingle  mill  and  all  the  per- 
sonal property  on  the  premises  to  one  J.  F.  Helms,  who, 
shortly  thereafter,  sold  the  property  so  purchased  to  the 
firm  of  Larsen  &  Bell.  After  Eelley  was  placed  in  charge  of 
the  premises,  it  appears  that  therefrom  various  articles  of 
personal  property  were,  from  time  to  time,  surreptitiously 
taken  or  removed.  Most  of  the  property  so  taken  was  re- 
moved from  the  shingle  mill  and  the  blacksmith  shop.  Eelley 
and  Hanson,  up  to  the  twentieth  day  of  May,  had  been 
sleeping  in  a  cabin  which  was  situated  on  the  premises  at  a 
distance,  approximately,  of  five  hundred  yards  from  the  black- 
smith shop  and  of  almost  six  hundred  yards  from  the  mill. 
Reasons  existed  for  suspecting  that  the  deceased  and  his  sons 
— young  boys,  of  the  ages  of  eleven  and  thirteen  at  the  time 
of  the  homicide — had  made  a  practice  of  visiting  the  prem- 
ises at  late  hours  of  the  night  or  the  early  morning  hours, 
and  taking  with  them  from  the  mill  and  blacksmith  shop  such 
articles  as  they  claimed  belonged  to  the  deceased.  In  fact, 
the  evidence  discloses  that  Eelley  and  Hanson  knew  of  cer- 
tain property  having  been  taken  from  the  premises  by  the 
deceased. 

In  the  month  of  May,  1913,  Larsen  k  Bell  commenced  the 
dismantling  of  the  mill  for  the  purpose  of  removing  the 
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chinery  thereof  from  the  premises.  Hairing  been  apprised  of 
the  taking  of  certain  parts  of  the  machinery  and  other  per- 
sonal property  from  the  premises,  Larsen,  a  few  days  before 
the  shooting,  admonished  and  requested  Eelley  and  Hanson 
to  keep  stricter  vigil  or  watchfulness  than  they  had  there- 
tofore maintained  and  thus  prevent  persons  from  coming  on 
the  premises  during  the  night-time  and  removing  therefrom 
any  property.  In  obedience  to  the  admonition  so  given, 
Kdley  and  Hanson,  on  the  twentieth  day  of  May,  moved  their 
bed  from  the  cabin  which  they  had  been  occupying  as  a  sleep- 
ing apartment  out  in  the  open  and  upon  the  ground,  at  a 
point  between  and  about  equal  distance  from  the  shingle  mill 
and  the  blacksmith  shop. 

Kelley  had  had  some  trouble  with  Sehnaubelt  and  his  sons 
over  the  trespassing  of  the  stock  of  the  deceased  upon  the 
premises  upon  which  the  mill  was  located.  He  had  also  had 
some  controversy  with  the  deceased  over  the  taking  by  the 
latter  of  certain  property  from  said  premises,  both  Larsen 
&  Bell  and  the  former  claiming  to  be  the  owner  thereof. 
During  the  course  of  the  controversy  referred  to,  Kelley  re- 
quested Sehnaubelt  to  keep  away  from  the  premises  and 
declared  that  he  (Eelley)  had  been  placed  in  charge  of  the 
property  to  keep  him  (deceased)  away.  The  latter  rejoined 
by  saying  that  he  well  knew  for  what  purpose  Kelley  had 
been  put  in  control  of  the  property  and  remarked  that  other 
watchmen  had  previously  been  placed  there  for  the  same 
purpose  but  that  they  did  not  remain  there  long. 

Eelley  had  also  been  told  by  other  persons  that  the  de- 
ceased was  a  "dangerous  man";  that  he  was  "an  anarchist 
and  a  bomb  thrower,''  and  that  he  had  said  that  he  would 
"get  those  fellows,"  referring  to  Kelley  and  Hanson.  It  fur- 
ther appears  that  Kelley  was  aware  of  trouble  which  the 
deceased  had  had  with  Deiser,  who  served  as  watchman  at 
the  premises  at  one  time,  and  in  the  course  of  which  the 
deceased  took  a  shotgun  from  the  possession  of  Deiser  and 
carried  it  to  his  (the  deceased's)  home. 

Kelley  and  Hanson  together  occupied  the  bed  which,  as 
above  explained,  was  placed  out  in  the  open  and  upon  the 
ground.  Kelley  remained  awake  most  of  the  night  begin- 
ning with  the  twentieth  day  of  May,  but  nothing  out  of  the 
ordinary  happened  or  occurred  on  the  premises  during  that 
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night  On  the  following  night— May  21,  1913— Kelley  and 
Hanson  retired  at  about  eight  o'clock  p.  m.,  the  former  placing 
a  Smith  &  Wesson  38-caliber  revolver  under  his  pillow.  The 
moon  was  out  that  night,  and,  although  an  ocean  fog,  hanging 
high  above  the  earth,  prevailed,  a  person  with  ordinary  eye- 
sight could  easily  recognize  an  acquaintance  a  short  distance 
from  him.  Shortly  after  retiring  on  the  night  last  mentioned, 
both  Eelley  and  Hanson  fell  into  a  sleep  and  so  remained 
until  at  about  the  hour  of  two  o'clock  the  following  morning — 
May  22nd — ^when  Kelley  was  suddenly  awakened  by  a  noise 
which,  according  to  his  description  of  it,  sounded  like  that 
produced  by  one  stumbling  against  some  object.  Upon  open- 
ing his  eyes,  he  saw  the  deceased  approaching  and  then  within 
twelve  feet  of  his  bed.  He  at  once  recognized  Schnaubelt,  and 
he  thereupon  uttered  a  loud  scream  and  at  the  same  instant 
reached  for  and  procured  his  revolver  and  began  shooting  at 
the  deceaised.  He  emptied  four  shells  in  firing  at  Schnaubelt. 
But  one  of  the  shots  took  eflfect  in  the  body  of  the  deceased, 
the  bullet  entering  just  below  the  collar  bone,  and  taking  a 
downward  course,  severing  the  artery  leading  to  the  heart,  and 
lodging  in  the  shoulder  by  the  side  of  the  back-bone,  just 
under  the  spine.  The  wound  thus  inflicted  produced  almost 
the  instant  death  of  Schnaubelt. 

Hanson  testified  that  he  was  awakened  by  the  loud,  shrill 
outcry  sent  out  by  Kelley  and  the  shot  which  was  fired  almost 
instantaneously  therewith.  After  Kelley  had  fired  at  the  de- 
ceased two  or  three  times,  Hanson  grabbed  the  former  by  the 
arm  and  urged  him  to  cease  shooting. 

Kelley  declared  that  the  scream  uttered  by  him,  on  awaken- 
ing and  seeing  the  deceased  coming  toward  his  bed,  was 
occasioned  by  fright ;  that,  having  been  told  of  the  dangerous 
character  of  the  deceased,  he  believed  that  the  latter  was 
approaching  his  bed  for  the  purpose  and  with  the  intention  of 
inflicting  upon  him  bodily  injury  and  that  it  was  under  the 
influence  of  the  fear  so  entertained  that  he  fired  at  the  de- 
ceased, believing  in  good  faith  that  it  was  necessary  to  shoot 
the  deceased  to  protect  himself  against  violence  at  his  hands. 

The  foregoing  involves  an  accurate  statement,  in  substance, 
of  all  the  facts  and  circumstances  leading  to  and  immediately 
attending  the  killing,  and  upon  which  the  jury  predicated 
their  verdict. 
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The  defendant  here  claims  that  the  judgpnent  and  the  order 
should  be  reversed  for  errors  alleged  to  have  been  committed 
by  the  trial  court  in  its  rulings  respecting  matters  of  evidence 
and  in  reading  to  the  jury  certain  instructions,  numerous 
errors  being  assigned  under  both  those  heads.  But  we  are 
convinced  that  the  court  committed  a  vital  error  against  the 
rights  of  the  accused  in  instructing  the  jury  upon  the  question 
of  involuntary  manslaughter,  of  which  crime  the  defendant  was 
convicted,  and  it  will  not  be  necessary,  therefore,  to  consider 
any  other  point  urged  by  the  defendant  in  impeachment  of  the 
judgment  and  the  order  than  that  involved  in  the  action  of 
the  court  in  so  instructing  the  jury. 

The  instruction  referred  to  reads  as  follows:  "Within  the 
crime  of  murder  is  included  the  crime  of  involuntary  man- 
slaughter.  If  one  person  unlawfully  kill  another  person  with- 
out malice,  and  while  in  the  commission  of  a  lawful  act,  which 
might  produce  death  in  an  unlawful  manner,  or  without  due 
caution  and  circumspection,  it  is  involuntary  manslaughter. 
If,  therefore,  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that,  at  the  time  and  place  mentioned  in  the  informa- 
tion, the  defendant,  while  guarding  property  with  a  loaded 
revolver,  willfully  and  without  due  caution  and  circumspec- 
tion, shot  and  killed  the  said  Schnaubelt,  then  the  defendant 
would  be  guilty  of  the  crime  of  involuntary  manslaughter, 
even  though  said  killing  was  without  malice." 

Upon  concluding  the  reading  of  this  charge,  the  court  sub- 
mitted to  the  jury,  among  others  applicable  to  the  charge  of 
murder,  a  form  of  verdict  conforming  to  the  purport  of  the 
foregoing  instruction,  and,  as  seen,  the  result  arrived  at  by 
the  jury  required  the  adoption  of  that  form. 

By  section  192  of  the  Penal  Code,  manslaughter  is  declared  to 
be  the  unlawful  killing  of  a  human  being  without  malice,  and 
is  divided  into  two  kinds,  viz.,  **1.  Voluntary — upon  a  sudden 
quarrel  or  heat  of  passion.  2.  Involuntary — in  the  commis- 
sion of  an  unlawful  act,  not  amounting  to  felony;  or  in  the 
commission  of  a  lawful  act  which  might  produce  death,  in  an 
unlawful  manner,  or  without  due  caution  and  circumspection.'* 

Thus  it  is  to  be  observed  that,  to  justify  the  giving  of  the 
instruction  above  quoted,  there  must  have  been  some  evidence 
which  showed  or  tended  to  show  either  that  the  homicide  was 
the  result  of  the  commission  by  the  defendant  of  some  un- 
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lawful  act,  not  amounting  to  felony — as,  for  instance,  a  vio- 
lent battery  which  was  the  indirect  cause  of  the  death  of  the 
deceased — or  that  death  was  caused  by  the  unlawful  manner 
of  doing  some  lawful  act,  which  might  produce  death,  or  by 
the  execution  of  such  lawful  act  without  due  caution  and  cir- 
cumspection— as,  for  instance,  causing  the  death  of  a  person 
by  the  use  or  handling  of  a  loaded  gun  with  a  degree  of  care- 
lessness amounting  to  criminal  negligence. 

As  has  been  shown,  there  is  absolutely  no  element  of  in- 
voluntary manslaughter  disclosed  by  the  evidence  in  this  case. 
In  other  words,  there  is  not  revealed  by  the  evidence  any  fact 
or  circumstance  even  remotely  tending  to  establish  against  the 
defendant  a  case  of  involuntary  manslaughter.  The  evidence, 
upon  its  face,  without  conflict  shows  these  facts:  That  the 
defendant  was  placed  as  a  watchman  in  charge  of  the  premises 
upon  which  the  shooting  occurred  for  the  express  purpose  of 
keeping  the  deceased  away  from  said  premises  or  at  least  of 
preventing  him  from  taking  therefrom,  as  he  was  suspected  of 
having  done  on  some  occasions,  personal  property  of  which  the 
defendant's  employers  claimed  ownership;  that  the  deceased 
knew  that  the  defendant  had  been  placed  in  control  of  the 
property  for  that  purpose ;  that  the  defendant  believed,  from 
statements  made  to  him  by  other  people  touching  the  reputa- 
tion and  the  character  of  the  deceased,  that  the  latter  was  a 
"dangerous  man*' — ^that  is  to  say,  a  man  who  would  not  hesi- 
tate to  resort  to  violence  if  necessary  to  carry  out  his  set  pur- 
poses, of  which  an  intention  to  obtain  custody  of  certain 
personal  property  on  the  premises,  under  a  claim  of  ownership 
thereof,  was  shown  to  be  one. 

The  record  further  shows  that  the  defendant  declared  and 
admitted  on  the  witness-stand,  and  his  testimony  was  not  con- 
troverted in  that  particular,  that  he  deliberately  fired  at  the 
deceased,  imder  the  belief  and  the  fear  that  the  latter  was  ap- 
proaching his  bed  for  the  purpose  and  with  the  intention  of 
inflicting  upon  him  bodily  injury.  In  a  word,  the  defendant 
made  no  claim  that  the  killing  was  even  the  result  of  a  sudden 
quarrel  or  committed  in  the  heat  of  passion,  much  less  that  it 
was  the  result  of  an  unlawful  act  not  amounting  to  a  felony 
or  the  consequence  of  misadventure.  Nor  did  the  prosecution 
make  any  such  claim,  so  far  as  the  record  discloses,  and,  as 
stated,  no  such  theory  finds  the  slightest  support  in  the  evi- 
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dence.  The  defense  interposed  by  the  defendant  was  that  of 
self-defense,  his  sole  claim  being  that  all  the  circumstances  of 
which  he  was  cognizant  and  by  which  he  was  surrounded  at 
the  time  of  the  shooting  were  such  as  to  afford  to  him  reason- 
able groimd  to  apprehend  a  design  in  the  deceased  to  do  him 
great  bodily  injury,  and  that  there  was,  when  he  fired,  ''immi- 
nent danger  of  such  design  being  accomplished"  (Pen.  Code, 
sec.  197,  subd.  3) ;  that  the  circumstances  referred  to  were 
"sufficient  to  excite  the  fears  of  a  reasonable  person,''  and 
that,  in  firing  at  the  deceased,  he  ''acted  under  the  influence 
of  such  fears  alone.''  (Pen.  Code,  sec.  198.)  It  follows 
that  an  instruction  upon  the  subject  of  involuntary  man- 
slaughter is  not  only  foreign  to  the  theory  upon  which  the 
cause  was  tried  but  wholly  inapplicable  to  the  evidence  or  any 
fact  or  circumstance  developed  thereby. 

That  the  action  of  the  court  in  giving  to  the  jury  the  above 
quoted  instruction  upon  that  subject  and  in  submitting  to 
them  a  form  of  verdict  conforming  thereto  was,  under  the 
circumstances  of  this  case,  prejudicial,  we  think  is  plainly 
manifest. 

Strictly  speaking,  there  was  but  one  or  the  other  of  two 
results  which,  under  the  evidence,  could  logically  have  been 
reached  by  the  jury,  and  that  was  to  convict  the  defendant  of 
one  or  the  other  of  the  two  degrees  of  murder  or  acquit  him. 
This  is  not  to  say,  however,  that  a  verdict  of  voluntary  man- 
slaughter could  not  be  sustained  upon  the  record  before  us; 
for  it  is  true,  as  a  general  proposition,  which  might,  perhaps, 
be  held  applicable  in  this  case  had  the  defendant  been  con- 
victed of  voluntary  manslaughter,  that  a  party  will  not  be 
heard  in  an  objection  to  a  verdict  of  manslaughter  against  him 
under  an  indictment  for  murder  where  it  appears  that,  under 
the  evidence,  he  in  justness  ought  to  have  been  convicted  of 
the  crime  of  murder  of  one  or  the  other  of  the  degrees  thereof, 
the  theory  of  that  proposition  being  that  there  can  in  reason 
be  no  just  cause  of  complaint  by  the  defendant  where  the  ver- 
dict is  more  favorable  to  him  than  is  perhaps  justified  by  the 
evidence.  {People  v.  Barnhari,  59  Gal.  381;  People  v. 
Maroney,  109  Gal.  277,  [41  Pac.  1097]  ;  People  v.  Lowen,  109 
Cal.  381,  [42  Pac.  32] ;  People  v.  Muhlner,  115  Cal.  302,  306, 
[47  Pac.  128].)  But  it  is  very  clear  that  this  case  does  not 
fall  within  the  proposition  declared  in  those  cases.    The  fact 
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that  a  valid  convictioii  of  manslaughter  may  be  had  under  an 
indictment  for  murder  ''does  not  justify  any  kind  of  a  charge 
which  a  court  may  give  upon  that  subject,  regardless  of  the 
character  and  the  theory  of  the  case;  instructions  must  be 
applicable  to  the  facts  and  features  of  the  case  in  hand." 
{People  ▼.  Huntington,  138  Cal.  261,  264,  [70  Pac.  284] .)  As 
we  have  shown,  this  case  is  entirely  destitute  of  any  element  of 
involuntary  manslaughter,  and  the  instruction  under  con- 
sideration was  as  inapplicable  to  it  or  any  of  its  features  or 
to  any  theory  deducible  from  the  evidence  as  an  instruction 
upon  highway  robbery  would  have  been,  and  it  manifestly  led 
to  a  verdict  which  not  only  derives  absolutely  no  support  from 
the  evidence  but  which  is  equivalent  to  the  acquittal  of  the 
defendant  of  the  higher  crimes  embraced  in  that  charged  in 
the  information.  {People  v.  MvXhner,  115  Cal.  303,  [47  Pac. 
128] ;  People  v.  Cyty,  11  CaL  App.  702,  706,  [106  Pac.  259].) 
In  other  words,  the  verdict  returned  is  not  only  without  any 
foundation  in  the  evidence  for  its  support,  but  its  effect  is  to 
acquit  the  accused  of  any  crime  within  that  charged  of  which 
he  could  legally  have  been  convicted  under  the  evidence. 

It  is  no  argument  going  to  the  impeachment  of  the  foregoing 
views  to  contend  that  but  for  the  instruction  under  criticism 
the  jury  might  have  convicted  the  accused  of  some  one  of  the 
other  offenses  included  in  the  charge,  and,  therefore,  he  is 
now  in  no  position  to  complain.  The  presumption  arising 
from  the  verdict  is  the  reverse. 

The  crime  of  involuntary  manslaughter  is  entirely  distinct 
from  that  of  murder  and  voluntary  manslaughter.  The 
three  crimes  possess  but  one  element  in  common,  and  that  is 
the  fact  of  the  killing.  In  murder,  there  is,  essentially,  the 
element  of  malice  or  premeditation  and  the  preconceived  in- 
tention  to  kill.  In  voluntary  manslaughter,  while  the  element 
of  malice  or  premeditation  in  the  taking  of  life  is  wanting, 
the  intention  to  do  so  is  present,  as  the  term,  ** voluntary," 
necessarily  implies.  Involuntary  manslaughter,  as  the  phrase 
necessarily  imports  and  as  our  code  defines  that  crime,  is  the 
taking  of  life  in  certain  unlawful  ways  without  any  intention 
of  doing  so.  These  distinctions  were  made  clear  to  the  jury. 
Indeed,  the  jury  were  fully  and  clearly  instructed  upon  the 
crime  and  degrees  of  murder  and  the  lesser  offenses  included 
therein,  and  presumptively  understood  and  were  guided  by 
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said  instructions  and  the  distinctions  pointed  out  therein  be- 
tween the  several  oflfenses  embraced  within  the  crime  of  mur- 
der. The  further  presumption  is  to  be  indulged  that,  after 
deliberating  upon  and  fully  considering  and  testing  the  evi- 
dence by  the  instructions  upon  murder  and  voluntary  man- 
slaughter, the  jury  reached  the  conclusion  that  there  was 
disclosed,  outside  of  the  fact  of  the  killing,  none  of  the  essen- 
tial elements  of  either  the  crime  of  murder  or  that  of  voluntary 
manslaughter,  and  that,  thereupon,  and  solely  influenced  by 
and  acting  upon  the  instruction  read  to  them  by  the  court  that, 
under  the  evidence,  they  were  at  liberty  to  find  a  verdict  of 
involuntary  manslaughter,  found  the  defendant  guilty  of  said 
offense,  and  that  but  for  said  instruction  a  verdict  of  not 
guilty  of  any  offense  would  have  been  the  result  of  the  jury's 
deliberations. 

We  can  see  no  escape  from  the  conclusion  that  said  instruc- 
tion was  without  a  just  place  in  the  case  and  that  it  was  solely 
responsible  for  a  verdict  wholly  destitute  of  a  prop  for  its 
support. 

The  judgment  and  order  are  reversed, 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  1153.    Third  AppeHate  District.— February  24,  1914.] 

GEORGE  MATTHEWS,  Respondent,  v.  FRANK  LOPUS, 

Appellant. 

V^AGEBS— BbPUDIATION  BY  OnB  PaETY — BlQHT  TO  WITHDRAW  MONET. — 

Where  a  party  to  a  wager  of  money  or  property  upon  the  result 
of  a  certain  event  disaffirms  or  withdraws  from  the  same  before 
the  event  has  happened,  he  ordinarily  will  be  entitled  in  law  to  a 
return  of  his  money  or  property. 
I©. — Bet  ON  Wrestling  Contest— Act  Denounced  by  Penal  Code. — 
But  where  the  wager  is  pronounced  a  crime  by  statute,  as  in  the 
ease  of  a  wager  on  a  wrestling  contest,  a  party  thereto  cannot  re- 
cover hif  money  from  the  stakeholder,  although  the  contest  is  stopped 
before  its  completion  and  thereupon  such  party  repudiates  the  trans- 
action and  demands  the  return  of  the  money. 
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Id. — ^Wagii^— When  ▲  CouPhent  Cbiicx. — Tl»  mere  aet  of  making  such 
A  wager  was  a  complete  erime,  and  the  traneaetioa  waa  void  from 
its  inception  and  not  the  subject  of  disaffirmanee  or  withdrawal. 

lb. — Stakeholder  as  Aides  and  ABSTToa. — ^Kot  onlj  was  the  aet  of 
the  partj  in  placing  the  wager  a  misdemeanor,  bnt  also  that  of  the 
stakeholder  in  receiving  it,  since,  bj  accepting  and  retaining  tho 
wager,  he  became  an  aider  and  abettor  in  the  eonsnmmation  of  the 
erime,  or  thus  encouraged  its  commissioa. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Early,  for  Appellant 

E.  M.  Norton,  and  Fred  W.  McConnell,  for  Bespondent 

HART,  J. — This  is  an  action  for  the  recovery  of  money 
placed  on  a  wager  by  the  plaintiff  and  one  William  Matthewi 
in  the  custody  of  the  defendant  as  a  stakeholder. 

The  complaint,  in  substance,  alleges  that,  on  the  fifteenth 
day  of  September,  1912,  at  the  town  of  Penngrove,  in  Sonoma 
County,  the  plaintiff  and  said  William  Matthews  deposited 
with  the  defendant  as  wagers  the  sums  of  five  hundred  dollars 
and  one  hundred  dollars,  respectively,  said  sums,  with  other 
moneys  wagered  against  them,  to  be  held  by  the  defendant  as 
a  stakeholder  with  the  mutual  understanding  between  the  par- 
ties and  instructions  to  the  defendant  that  the  moneys  so  held 
should  be  paid  to  the  winner  of  a  certain  "wrestling'*  contest, 
to  take  place  at  said  town  of  Penngrove,  on  the  said  fifteenth 
day  of  September,  1912,  between  the  plaintiff  and  one  Oeorge 
McLeod ;  that  on  said  day,  at  about  the  hour  of  3 :30  p.  m., 
said  wrestling  match  was  started,  but  that  before  the  same  was 
finished  or  completed,  it  was  stopped  by  one  John  Lopus,  a 
deputy  sheriff  of  Sonoma  County,  because  such  contest  in- 
volved an  infraction  of  the  law,  (Pen.  Code,  see.  837a,  as 
amended  in  1911 — see  Stats.  1911,  p.  4) ;  that  immediately 
upon  the  stopping  of  said  contest,  and  before  any  decision 
therein  was  given  by  the  referee  thereof,  the  plaintiff  and  the 
said  William  Matthews  gave  notice  to  the  defendant  that  they 
repudiated  said  wagers  and  attempted  to  withdraw  therefrom 
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and  demanded  of  the  defendant  the  return  or  payment  to 
them  of  the  sums  so  deposited  by  them  with  him;  that  the 
defendant  refused  to  yield  to  that  demand,  and  still  refuses 
to  turn  over  said  moneys  to  the  plaintiff,  who,  subsequently, 
and  before  the  commencement  of  this  action,  so  the  complaint 
declares,  became  the  owner  by  assignment,  for  a  good  and  suffi- 
cient consideration,  of  the  claim  of  said  William  Matthews. 
The  prayer  of  the  complaint  is  for  judgment  for  the  sum  of 
six  hundred  dollars,  legal  interest  and  costs  of  suit. 

The  defendant  demurred  to  the  complaint  on  general  and 
special  grounds.  The  demurrer  was  overruled,  and  the  defend- 
ant thereupon  filed  an  answer,  the  averments  of  which  need 
not  be  noticed  here,  since  the  appeal  is  from  the  judgment, 
entered  upon  the  order  overruling  the  demurrer,  upon  the 
judgment-roll  alone,  and  the  sole  contention  urged  against  the 
legality  of  said  judgment  is  that  the  complaint  does  not  state 
a  cause  of  action  against  the  defendant 

In  support  of  that  contention,  the  defendant  submits  these 
propositions:  1.  "That  the  placing  of  money  as  a  wager  or  bet 
in  the  hands  of  a  stakeholder  being  a  criminal  offense,  punish- 
able by  fine  and  imprisonment  (Pen.  Code,  sec.  337a) ,  no  action 
can  be  maintained  by  one  of  the  guilty  parties  against  the 
other  to  recover  the  money  thus  illegally  staked;  2.  Because 
the  bet  or  wager  and  the  partial  execution  of  the  illegal  object 
deprives  the  party  of  the  right  to  repudiate  the  illegal  contract 
and  recover  money  paid  or  deposited  thereunder." 

Since  the  demurrer  necessarily  admits  the  verity  of  the  facts 
stated  in  the  complaint,  it  is  to  be  assumed  that  that  pleading 
contains  a  true  narrative  of  the  history  of  the  transaction  out 
of  which  this  controversy  arises.  It  must,  therefore,  be  taken 
as  true  that,  although  the  event  upon  which  the  wager  was 
staked  was  actually  commenced,  it  was  not  in  any  sense  prose- 
cuted to  a  finish  nor,  consequently,  decided.  It  must  also  be 
accepted  as  true  that  the  plaintiff,  before  the  completion  of 
the  event,  disaffirmed  and  withdrew  from  the  illegal  contract 
to  which  thus  he  became  a  party. 

The  real  question  here,  then,  is  whether,  under  the  circum- 
stances disclosed  by  the  complaint,  he  was  legally  authorized 
to  repudiate  the  agreement  and  so  be  entitled  in  law  to  the 
return  of  the  money  deposited  by  him  under  said  agreement 
with  the  stakeholder. 

U  OaL  App.— 6 
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Gambling  contracts,  being  opposed  to  good  morals  and  pub- 
lic policy,  are  not  recognized  by  the  courts.  The  principle 
applicable  to  them  is  expressed  in  the  two  maxims,  **Ex  dole 
malo  non  orittir  actio''  and  Ex  pacto  illicit o  non  orittw  dctio." 
Where,  however,  a  party  to  such  contract,  which  involves  a 
wager  of  money  or  property  upon  the  result  of  a  certain  event, 
disaffirms  or  withdraws  from  the  same  before  the  event  has 
happened,  he  will,  ordinarily,  be  entitled  in  law  to  a  return 
of  the  money  so  put  up  by  him.  The  last  mentioned  rule  and 
the  reason  supporting  it  are  stated  in  the  case  of  Wassermann 
V.  Sloss,  117  Cal.  425,  [59  Am.  St.  Rep.  209,  38  L.  E.  A.  176, 
49  Pac.  566],  as  follows:  "The  good  or  bad  morals  of  this 
understanding  is  immaterial,  for  the  reason  that  the  venture 
was  in  no  sense  executed,  and  until  executed  both  parties  are 
given  an  opportunity  for  repentance  and  rescission.  Seeing 
the  error  of  his  ways,  a  party  may  withdraw  from  the  transac- 
tion, and  the  law  extends  to  him  a  helping  hand  by  offering 
the  inducement  of  giving  back  to  him  anything  of  value  with 
which  he  has  parted."  (See,  also,  Johnston  v.  Rv^sell,  37 
Cal.  670;  Wise  v.  Rose,  110  Cal.  159,  [42  Pac.  569].)  If  this 
was  all  that  could  be  said  of  the  present  case  we  should  be 
inclined  to  hold  that  the  complaint  states  a  cause  of  action  and 
that  the  judgment,  so  far  as  the  record  before  us  discloses, 
should  be  upheld.  But  a  situation  is  presented  here  very 
different  from  that  found  in  those  cases  in  which  it  is  held 
that  one  may  disaffirm  a  contract  contra  bonos  mores,  to  which 
he  had  become  a  party,  and  so  be  restored  to  statu  quo,  prior 
to  the  execution  of  the  transaction  to  which  such  contract 
relates.  This  arises  from  the  present  state  of  our  law  upon 
the  subject  of  such  transactions,  particularly  that  kind  of  a 
transaction  that  constitutes  the  basis  of  this  controversy. 

The  legislature  of  this  state,  at  its  session  of  1911,  and  prior 
to  the  time  at  which  the  transaction  concerned  here  occurred, 
amended  section  337a  of  the  Penal  Code  (Stats.  1911,  p.  4),  by 
adding  thereto  the  following  provision:  "Every  person  .  .  . 
who  lays,  makes,  offers  or  accepts  any  bet  or  bets,  or  wager  or 
wagers,  upon  the  result,  or  purported  result,  of  any  trial,  or 
purported  trial,  or  contest,  or  purported  contest,  of  skill,  speed 
or  power  of  endurance  of  man  or  beast  or  between  men,  beasts, 
or  mechanical  apparatus,  is  punishable  by  imprisonment  in  the 
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county  jail  or  state  prison  for  a  period  of  not  less  than  thirty 
days  and  not  exceeding  one  year.'* 

It  will  thus  be  observed  that,  under  our  law,  as  it  stood  at 
the  time  of  the  transaction  giving  rise  to  this  action  and  as  it 
now  stands,  the  act  of  the  plaintiff  in  making  the  wager  upon 
the  result  of  the  "contest  of  skill,",  in  a  wrestling  match,  be- 
tween himself  and  said  McLeod  was  itself  a  crime,  and  the 
money  sought  to  be  recovered  here  constituted  one  of  the  essen- 
tial means  whereby  the  crime  was  committed.  The  conse- 
quence is  that  the  transaction  was  void  from  its  very  inception. 
Indeed,  the  transaction  in  law  was  not  a  contract.  It  was  a 
crime  fully  completed  and  consummated  upon  the  execution 
of  the  act  of  making  the  wager,  and  it,  of  course,  could  not 
be  the  subject  of  disaffirmance  or  withdrawal  by  the  parties 
to  the  wager  in  the  sense  that  thus  the  law  could  take  cogniz- 
ance of  the  transaction  and  restore  the  parties  to  statu  quu>. 

The  rule  as  to  disaffirmance  of  gambling  contracts  by  the 
parties  thereto  applies,  as  we  have  shown,  only  when  the  wrong 
as  to  which  the  wager  is  made  has  not  been  consummated.  In 
eases  where  that  rule  has  been  applied,  there  having  been  no 
law  declaring  the  act  of  making  bets  on  events  of  the  character 
of  the  one  in  this  case  itself  a  crime,  the  mere  making  of  the 
wager  was  not  considered  to  be  characterized  by  that  degree 
of  turpitude  which  would  prevent  one  from  repenting  and 
repudiating  such  act  before  the  happening  of  the  event  upon 
which  it  was  made  and  from  receiving  the  sanction  of  the  law 
for  such  repentance  and  disaffirmance.  To  the  contrary,  in 
such  cases  it  is,  with  eminent  propriety,  held  to  be  the  policy 
of  the  law,  where  it  can  be  done  consistently  with  its  express 
mandates,  to  encourage  persons  who  have  entered  into  such 
contracts,  which  are  improvident  as  to  them  and,  when  fully 
executed,  harmful  to  the  best  interests  of  society,  to  withdraw 
from  or  rescind  them  before  the  event  as  to  which  they  have 
been  made  has  taken  place — an  event  upon  which  the  law 
frowns,  even  though  it  has  not  been  penalized. 

In  the  case  here,  however,  while  the  transaction  as  to  which 
the  wager  was  made  had  not  been  completed  and  the  disaffirm- 
ance of  the  wager  may,  therefore,  be  said  to  have  taken  place 
before  the  event  upon  which  it  was  staked  occurred,  still,  as 
has  been  shown,  the  mere  act  of  making  the  wager  was,  under 
the  law,  itself  a  completed  crime,  and  in  such  case,  therefore, 
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a  party  to  the  betting  traDsaction  cannot  claim  to  be  in  any 
different  or  better  position,  in  the  eyes  of  the  law,  than  if,  in 
the  absence  of  any  penal  statute  against  wagering  upon  such 
events  as  the  one  concerned  here,  he  should,  after  such  event 
had  taken  place  and  been  decided  against  him,  seek  the  aid  of 
the  courts  in  an  attempt  to  recover  the  money  so  wagered 
and  lost. 

It  necessarily  follows  from  the  conclusion  thus  arrived  at 
that  not  only  was  the  act  of  the  plaintiff  in  placing  the  wager 
a  misdemeanor,  but  that  of  the  defendant,  in  accepting  it  as 
stakeholder,  was  likewise  a  misdemeanor,  since,  by  accepting 
and  retaining  the  wager  in  that  capacity,  the  latter  became  an 
aider  and  abettor  of  the  plaintiff  in  the  consummation  of  the 
crime,  or  thus  encouraged  its  commission.  (Pen.  Code,  sec. 
31.)  In  fact,  it  was  essentially  the  joint  acts  of  the  parties  to 
the  wager  and  the  stakeholder,  the  former  in  making  the 
wager  and  the  latter  in  accepting  it,  to  retain  it  as  a  stake- 
holder until  the  decision  of  the  event  upon  which  the  wagered 
money  was  placed,  which  constituted  the  crime  denounced  by 
the  legislature  in  that  part  of  section  337a  of  the  Penal  Code 
above  quoted. 

The  result  of  the  foregoing  views  is  that  the  plaintiff  and 
the  defendant,  in  committing  the  misdemeanor  from  the  civil 
liability  or  consequences  of  which  the  former  seeks  to  be  re- 
lieved through  the  instrumentality  of  this  action,  became  par- 
ticeps  criminis,  and,  therefore,  they  stand  in  pari  deUcto  in 
the  execution  of  the  criminal  and,  by  necessary  consequence, 
the  illegal  agreement. 

Necessarily,  under  the  circumstances,  the  plaintiff,  in  at- 
tempting to  state  a  cause  of  action,  was  not  only  required  to 
plead  his  own  turpitude  in  the  transaction,  but  was  compelled 
to  admit  that  the  transaction  itself  constituted  a  crime  under 
the  laws  of  this  state.  As  has  heretofore  been  stated,  the  law, 
as  administered  either  in  courts  of  law  or  of  equity,  will  not, 
obviously,  interpose  to  grant  relief  to  the  parties  to  such  a 
transaction  from  any  of  the  effects  thereof,  but  will  leave  them 
where  it  finds  them. 

The  conclusion  arrived  at  here  is  not  only  in  consonance 
with  the  soundest  principles,  but  is  sustained  by  the  authori- 
ties. (See  Ager  v.  Duncan,  50  Cal.  325;  McOregor  v.  Don^ 
My.  67  CaL  149.  151,  [7  Pac  422] ;  Ciiy  of  Lot  Angelet  r. 
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State  Bank,  100  Cal.  18,  24,  [34  Pac.  510] ;  Parker  ▼.  Otis, 
130  Cal.  322,  326,  [92  Am.  St.  Rep.  56,  62  Pac.  571,  927] ; 
Schenck  v.  Hirsh field,  22  Cal.  App.  709,  [136  Pac.  726] ; 
Suiphin  v.  Crozer,  32  N.  J.  L.,  462.) 

The  case  of  Parker  v.  Otis,  130  Cal.  322  [92  Am.  St.  Rep. 
56,  62  Pac.  571,  927],  involved  an  action  to  recover  money  paid 
to  the  defendants  by  the  plaintiff  for  the  purchase  of  mining 
stocks  of  mining  corporations  on  margin.  The  action  was 
brought  upon  the  authority  of  section  26  of  article  lY  of  the 
constitution,  which  provides:  "All  contracts  for  the  purchase 
or  sale  of  shares  of  the  capital  stock  of  any  corporation  or 
association,  on  margin  to  be  delivered  at  a  future  day,  shall  be 
void,  and  any  money  paid  on  such  contracts  may  be  recovered 
by  the  party  paying  it  by  suit  in  any  court  of  competent  jur- 
isdiction.'' Upholding  the  judgment  in  favor  of  the  plaintiff, 
the  supreme  court  said,  among  other  things :  ''The  constitution 
treats  the  transactions  in  question  as  harmful  in  their  tend- 
ency, and  because  harmful  has  sought  to  eradicate  the  evil  not 
only  by  declaring  the  contract  void,  but  also  by  giving  a  right 
of  action  to  recover  the  money  paid  under  it.  Being  in  pari 
delicto,  the  purchaser  of  stocks  would  he  left  where  the  law 
finds  him  hut  for  the  remedy  given  hy  the  constitution.''  In  the 
ease  at  bar,  as  we  have  seen,  the  law  not  only  gives  no  remedy 
for  the  recovery  of  money  staked  upon  the  result  of  a  wrest- 
ling match  or  other  like  contest  of  skill  between  men,  but  posi- 
tively prohibits  and  penalizes  such  wager. 

But  the  New  Jersey  case  of  Sutphin  v.  Crozer,  32  N.  J.  L. 
462,  is  like  this  case  in  all  essential  particulars,  and  for  that 
reason  we  quote  from  the  opinion  therein  in  extenso,  as 
follows : 

"That  since  the  act  of  1846  to  prevent  horse  racing  (Nix. 
Dig.  339),  which  declares  that  all  persons  concerned  in  horse 
racing,  directly  or  indirectly,  shall  be  guilty  of  a  misdemeanor, 
and  that  if  any  person  shall  be  a  stakeholder,  he  shall  be  guilty 
and  punishable  by  a  fine  and  imprisonment,  and  which  enacts 
that  all  promises  and  agreements  made  by  and  between  any 
person,  when  the  whole  or  any  part  of  the  eonsideration 
thereof  shall  be  for  money  betted  on  the  running  or  trotting  of 
any  horse,  shall  be  utterly  null  and  void  and  of  no  effect,  no 
action  can  be  maintained  by  one  of  the  guilty  parties  against 
the  other  to  recover  back  the  money  thus  illegally  staked, 
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whateyer  dispositioii  may  be  made  of  it  by  the  stakeholder. 
The  statute  8  and  9  Victoria,  chapter  6,  section  18,  provides 
that  no  salt  shall  be  maintained  for  the  recovery  of  anything 
deposited  to  aid  in  the  event  of  any  wager.  What  this  statnte 
has  so  wisely  done  in  direct  terms,  has,  in  my  opinion,  been 
done  with  equal  efficiency  in  the  case  of  a  wager  on  a  horse 
race,  by  the  statute  in  this  state  abrogating  the  previous 
statute,  which  allowed  an  action  to  recover  back  money  actu- 
ally paid  to  the  winner,  and  by  placing  the  stakeholder  in  the 
category  of  pariiceps  criminis.  He  is  thus  brought  within 
the  statutory  rule  that  when  the  two  parties  to  a  transaction 
are  equally  criminal,  the  law  will  render  no  aid  to  either.  .  •  • 
By  accepting  stakes,  the  stakeholder  becomes  something  more 
than  an  innocent  stakeholder — ^he  becomes  an  aider  and  abettor 
of  the  persons  betting,  and  becomes  so  by  their  procurement. 
The  persons  thus  using  him  have  no  claim  to  the  aid  of  a  court 
of  justice  if  he  proves  false  to  his  trust,  nor  can  they  be  al- 
lowed to  say  that  they  have  repented  of  their  evil  proceedings 
and  desire  to  stop  the  race  and  reclaim  their  money.  Their 
crime  has  been  consummated  in  making  and  receiving  a  bet. 
The  crime  is  punishable  with  the  same  severity  as  the  actual 
running  of  the  race.*' 

It  is  entirely  clear  to  our  minds  that,  under  the  principle 
applied  in  the  foregoing  case,  this  action  cannot  be  maintained, 
and  the  judgment  is,  therefore,  reversed,  with  directions  to 
the  trial  court  to  sustain  the  general  demurrer  to  the  com- 
plaint 

Chipman,  P.  J^  and  Burnett,  J.,  concurred. 


Digitized  by  LjOOQ  IC 


Feb.  1914.]     St.  Helena  v.  San  Pbancisoo  kto.  By.        71 


[Ot.  No.  1196.    Third  Appellate  DiBtTiet.^Febniaz7  24,  1^14.] 

TOWN  OP  ST.  HELENA  (a  Municipal  Corpopation), 
Appellant,  v.  SAN  FRANCISCO,  NAPA  AND  CALIS- 
TOGA  BAHiWAY  (a  Corporation),  Bespondent. 

ICUKIOIPAL    COBPOBATIOKS — OBDmANOX    BBQUHUNO    BAILWAT    TO     PaVB 

6TBEET— iMPAiBiaNT  OF  FKA.KCHISB.— A  town  Ordinance  which 
requires  a  railwaj  company  to  grade  and  pave  the  street  along  and 
between  its  tracks  with  the  same  materials  and  in  the  same  manner 
as  the  rest  of  the  street  is  graded  and  paved  bj  the  municipality, 
with  further  requirements  as  to  the  foundation  and  surfacing  of 
the  paToment  to  meet  the  added  strain  and  stress  of  traffic  along 
the  tracks,  does  not  impair  a  provision  in  the  franchise  of  the 
railway  company  "that  said  grantee,  his  heirs  or  assigns,  shall 
grade  said  street  and  maintain  the  same  in  proper  repair  in  the 
same  manner  as  the  remainder  of  said  streets  shall  be  required  to 
be  graded  or  kept  by  the  said  town,"  especially  when  the  franchise 
has  been  granted  "subject  to  all  laws  or  municipal  regulations  now 
in  force,  or  that  may  be  hereafter  enacted  relating  to  the  control 
or  use,  digging  in  or  occupying  of  the  public  streets." 

Id. — PaovisiON  in  Franchise  fob  Grading  and  Maintaining  Stbbets 
^Interprbtation. — Such  provision  in  the  franchise,  requiring  the 
railway  company  to  grade  and  maintain  its  portion  of  streets  like 
the  remainder  of  the  thoroughfare,  is  not  a  limitation  of  the  power 
of  the  municipality,  but  rather  a  limitation  upon  the  power  of  the 
railroad  company,  and  any  doubt  about  authority  in  the  premises 
must  be  resolved  in  favor  of  the  municipality. 

Id. — Purpose  or  Begulations — Protection  or  Public. — It  must  be 
assumed  that  such  regulations  were  adopted  to  promote  the  safety 
of  the  streets  and  the  security  of  the  public 

Id. — ^Regulation  or  Use  or  Streets— Power  or  Municipalitt. — Such 
regulations  come  within  the  general  rule  that  a  municipality  may 
make  any  reasonable  and  necessary  regulation  as  to  the  manner  in 
which  the  tracks  of  a  railroad  company  shall  be  constructed  and 
the  condition  in  which  they  shall  be  maintained. 

Id. — ^Manner  or  Paving  bt  Eailway  Company— Power  or  Munici- 
palitt TO  Presgribx. — Since  the  railway  company  agreed  in  its 
contract  to  pave  along  its  tracks,  and  there  is  no  provision  in  the 
agreement  as  to  the  manner  in  which  the  ties  shall  be  laid,  or 
the  concrete  foundation  placed,  or  the  rails  secured  to  the  ties, 
or  what  character  of  rails  shall  be  used,  or  whether  or  not  paving 
shall  be  used,  under  the  power  in  reference  to  the  streets  accorded 
to  the  municipal  agents,  they  have  full  authority  to  make  all  neces* 
■aiy  and  reasonable  regulations  concerning  the  same. 
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Ip,— Street  Railway — Duty  to  Pavi  Street — Code  Requirement. — 
Where  a  fnmehifle  is  granted  to  a  street  railwaj  companj  under 
■eetion  498  of  the  Civil  Code,  it  must  plank,  macadamize  or  pave 
the  street,  used  hj  its  track,  between  the  rails  and  for  two  feet 
on  each  side  thereof,  in  sueh  manner  as  the  proper  munieipal  an- 
thorities  maj  direct,  irrespeetive  of  whether  the  terms  of  the  fran- 
ehist  require  such  paying. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  (Jesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourtt 

Clarence  N.  Riggins,  for  Appellant. 

John  T.  York,  for  Bespondent. 

BUBNETT,  J.— The  petition  was  for  a  writ  of  mandate  to 
require  respondent  to  lay  the  street  pavement  along  its  tracks 
in  a  public  street  of  petitioner  as  demanded  by  an  ordinance 
duly  passed  by  said  town.  The  trial  court  held  the  ordinance 
invalid  as  impairing  the  contract  created  by  the  franchise  of 
the  railroad,  and  therefore  sustained  a  general  demurrer  to 
the  petition.  The  appeal  is  from  the  judgment  of  dismissal 
following  the  order  sustaining  the  demurrer.  The  provisions 
of  the  franchise  which  are  directly  involved  in  this  considera- 
tion are  as  follows : 

"1.  That  the  said  grantee,  his  heirs,  or  assigns,  shall  lay  and 
maintain  its  tracks,  flush  with  the  official  grade  of  all  streets, 
alleys,  lanes  or  other  public  highways,  within  the  said  town  of 
St.  Helena  along  or  over  which  the  said  railroad  shall  be  con- 
structed and  that  said  grantee,  his  heirs  or  assigns,  shall  grade 
said  streets  and  maintain  the  same  in  proper  repair,  along  or 
between  the  track  or  tracks  and  for  a  distance  of  two  feet  on 
each  side  of  said  track  or  tracks  in  the  same  manner  as  the 
remainder  of  said  streets  shall  be  required  to  be  graded,  or 
kept  by  the  said  town  of  St.  Helena. 

**2.  That  the  laying  of  said  track  or  tracks,  switches  or  other 
turnouts  shall  conform  in  all  cases  to  the  official  grade,  where 
the  grade  of  any  of  the  said  streets  has  been  established  and 
such  streets  graded  to  such  grade,  and  in  all  other  cases  as 
near  to  the  natural  grade  of  the  street  as  practicable,  and 
when  at  any  time  hereafter  any  part  of  the  route  shall  be 
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graded  to  the  oflScial  grade,  or  the  grade  thereof  be  changed 
or  altered  by  the  board  of  trustees,  the  bed  of  the  road  and  the 
tracks  thereon  shall  be  made  to  conform  therewith.  .  .  . 

''8.  This  right  or  franchise  is  granted  subject  to  all  laws  or 
municipal  regulations  now  in  force  or  that  may  be  hereafter 
enacted  relating  to  the  controlling,  or  use,  digging  in  or  occu- 
pying of  the  public  streets,  or  concerning  electric  wiring 
within  the  town  of  St.  Helena." 

It  appears  from  the  complaint  that  the  municipal  authori- 
ties, in  the  latter  part  of  1912  and  the  early  part  of  1913, 
caused  the  roadway  of  Main  Street,  for  the  full  width  thereof, 
except  the  portion  occupied  by  the  tracks  of  respondent  and 
two  feet  on  each  side  thereof,  to  be  graded  and  paved  with  a 
six-inch  gravel  foundation  and  one  and  one-half-inch  asphalt 
wearing  surface;  that  said  work  was  done  under  the  Street 
Improvement  Act  of  1911  (Stats.  1911,  p.  730) ;  that  this 
construction  was  not  of  sufficient  strength  or  durability  for 
use  between  the  tracks  and  on  the  sides,  *' because  of  ths  strain 
and  stress  to  which  said  portions  of  said  street  would  be  put 
by  the  passage  of  railroad  cars  and  trains  over  and  along  the 
same.''  Beaching  this  conclusion,  the  board  of  trustees,  on 
the  nineteenth  day  of  November,  1912,  adopted  an  ordinance, 
which  is  set  out  in  the  complaint,  requiring  the  railroad 
tracks  on  such  streets  and  two  feet  on  each  side  thereof  to  be 
graded  and  paved  in  the  same  manner  and  with  the  same 
material  as  the  rest  of  the  street,  subject  to  the  following 
modifications:  "The  tracks  shall  be  laid  flush  with  the  official 
grade  of  said  street,  the  rails  to  be  secured  to  the  ties,  on  tie 
plates  three-fourths  of  an  inch  in  thickness  and  the  ties  to  be 
spaced  at  thirty  inches  apart  center  to  center  except  at  joints, 
where  one  tie  will  be  placed  under  the  end  of  each  rail. 
Pockets  under  the  rails  between  ties  will  be  dug  out  and  the 
entire  width  of  the  roadbed  brought  to  the  form  shown  on  the 
plans  hereinafter  referred  to,  and  said  pockets  and  the  space 
above  the  level  of  the  base  of  the  ties  shall  be  filled  with  con- 
crete thoroughly  tamped  and  worked  into  said  pockets  and 
brought  up  solidly  under  the  base  of  the  rails  and  elsewhere 
brought  to  a  true  finish  one  and  one-half  inches  below  the 
official  grade  of  said  street  and  parallel  thereto."  Paving 
bricks  were  also  required  at  certain  points  and  the  pavement 
surface  was  to  be  finished  with  asphaltic  paving  mixture. 
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Certain  other  minor  details  were  enumerated  and  for  further 
particulars  reference  was  had  to  the  plana  and  specifications 
prepared  by  the  town  engineer  and  filed  in  the  office  of  the 
town  clerk. 

It  appears  also  that  after  the  passage  of  said  ordinance  re- 
spondent graded  and  paved  said  space  with  an  asphalt  wearing 
surface  on  a  concrete  basis,  but  failed  and  refused  to  comply 
with  the  provisions  of  said  ordinance ;  that  the  pavement  and 
foundations  thereof  so  constructed  by  said  respondent  ''soon 
became  and  still  remain  defective  and  out  of  repair  in  that  the 
foundation  began  to  break  up  and  disintegrate,  and  the  as- 
phalt wearing  surface  to  crack  in  many  places,  and  to  break 
away  along  the  rails,  and  deterioration  both  of  the  foundation 
and  wearing  surface  still  continues  and  increases  as  time  goes 
by,  and  will  continue  to  increase,  and  is  due  to  the  acts  of  the 
respondent  in  failing,  neglecting,  and  refusing  to  construct 
said  pavement  and  foundations  in  the  manner  and  form  re- 
quired by  said  ordinance";  that  notice  was  given  to  the  rail- 
road to  repair  and  reconstruct  its  improvement  as  required  by 
said  ordinance;  ''that  the  said  defects  in  said  pavement  and 
its  foundations  will  result  in  the  damage  and  destruction  of 
the  pavement  on  the  entire  street;  that  it  is  unsightly  and 
spoils  the  appearance  of  said  street  and  makes  the  same  un- 
safe and  dangerous  for  other  vehicles  and  persons  lawfully 
using  the  same",  and  that  for  the  reasons  stated  petitioner  is 
unable  to  let  a  contract  for  the  doing  of  said  work. 

It  is  not  disputed  that  said  franchise  constitutes  a  contract 
that  is  binding  upon  both  parties,  but  it  is  claimed  by  appel- 
lant— and  justly  so  under  the  authorities — that  in  case  of 
doubt  as  to  the  interpretation  of  said  franchise  it  must  be 
construed  in  favor  of  the  municipality  and  against  the  rail- 
road. 

The  first  consideration  that  attracts  attention  is  the  provi- 
sion in  the  contract  that  the  franchise  is  granted  "subject  to 
all  laws  or  municipal  regulations  now  in  force,  or  that  may  be 
hereafter  enacted  relating  to  the  control,  or  use,  digging  in  or 
occupying  of  the  public  streets."  Of  course,  regardless  of 
such  agreement,  it  is  well  settled  that  the  municipality  cannot 
abdicate  its  functions  or  by  contract  divest  itself  of  power  to 
control  the  streets  for  the  benefit  of  the  public.  "The  im- 
provement, regulation  and  control  of  the  highways  within  a 
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mtiDicipality  call  for  the  exercise  of  a  delegated  govemmenttl 
power,  a  function  which  the  municipality  itself,  neither  by  an 
ordinance  nor  by  contract,  can  surrender  or  impair."  {Mc- 
Neil V.  City  of  SotUh  Pasadena,  166  Cal.  153,  [135  Pac.  32].) 

But  the  parties  to  the  said  franchise  saw  fit  to  stipulate 
expressly  that  the  valuable  privilege  granted  should  be  subject 
to  all  laws  and  municipal  regulations  that  might  be  adopted 
in  pursuance  of  this  power  of  control  and  regulation  that  is 
committed  to  the  municipal  authorities.  It  is  difficult  to 
understand  how  the  parties  could  have  expressed  more  clearly 
such  intention. 

Turning  to  the  Statutes  of  1911,  p.  763,  we  find  in  a  law 
passed  by  the  legislature  entitled  ''An  act  to  provide  for  work 
in  and  upon  streets,  avenues,  lanes,  alleys,  courts,  places  and 
sidewalks  within  municipalities,"  etc.,  in  section  77  thereof, 
this  provision :  ''Whenever  any  railroad  track  or  tracks  of  any 
description  exist  upon  the  street  or  streets  upon  which  the  city 
council  of  any  city  has  ordered  an  improvement  to  be  made, 
and  has  excepted  therefrom  the  portions  used  by  the  track,  be- 
tween the  rails  and  for  two  feet  on  each  side  thereof,  .  .  . 
the  said  order,  unless  said  city  council  shall  by  resolution 
theretofore  passed  have  declared  the  contrary,  shall  be  deemed 
to  be  and  constitute  a  requirement  that  the  person  or  company 
having  said  railroad  track  or  tracks  thereon  shall  improve  the 
said  portion  with  improvements  similar  in  all  respects  to,  with 
the  same  materials,  under  the  same  specifications  and  superin- 
tendence and  to  the  like  inspection  and  satisfaction  as  those 
ordered  to  be  performed  by  said  order  ordering  the  work ;  pro- 
vided, however,  that  the  city  council  may  by  ordinance  require 
increased  depth  of  concrete  between,  to  the  full  depth  of,  or 
under  the  ties,  or  both,  where  and  whenever  the  city  council 
shall,  in  its  judgment,  decide  that  this  method  of  construction 
is  necessary.  The  city  council  may  also  require  by  ordinance 
or  otherwise  any  person  or  company  aforesaid,  to  pave  along- 
side of  and  contiguous  to  its  rails  with  special  types  of  brick 
or  paving  blocks."  The  statute  then  proceeds  to  specify  the 
steps  to  be  taken  to  enforce  such  ordinances. 

The  validity  either  of  the  law  or  of  the  said  ordinance  is  not 
assailed  in  any  way.  Its  constitutionality  or  reasonableness  is 
not  called  in  question.  There  is  no  contention,  outside  of  the 
claim  that  it  violates  the  franchise,  that  either  said  law  or  the 
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ordinance  is  discriminatory  or  unjust  or  imposes  an  unwar- 
ranted burden  upon  respondent. 

The  situation  seems,  then,  substantially  to  be  this :  The  fran- 
chise was  granted  upon  condition  that  it  would  be  subject  to 
''all  laws  and  municipal  regulations"  relating  to  the  streets, 
the  municipal  authorities  passed  such  an  ordinance,  they  were 
directly  authorized  by  the  legislature  to  adopt  such  regulations 
and  there  is  no  valid  objection  to  the  legal  integrity  of  said 
ordinance  or  said  law  of  the  legislature. 

As  thus  stated,  it  is  not  manifest  how  respondent  can  escape 
the  duty  imposed  by  the  ordinance. 

An  attempt  is  made,  however,  to  avoid  this  result  by  invok- 
ing the  special  provisions  of  the  said  franchise  which,  it  is 
claimed,  limit  the  liability  of  respondent  to  the  expense  in- 
curred in  repairing  the  street.  No  such  construction  is  possi- 
ble of  this  provision:  ''that  said  grantee,  his  heirs  or  assigns, 
shall  grade  said  street  and  maintain  the  same  in  proper  repair 
...  in  the  same  manner  as  the  remainder  of  said  streets  shall 
be  required  to  be  graded  or  kept  by  the  said  town  of  St. 
Helena." 

It  is  substantially  the  same  as  the  provision  considered  in 
the  case  of  the  City  of  Jacksonmlle  v.  Jacksonville  Street 
B.  B.  Co.,  29  Pla.  590,  [10  South.  590].  Therein  the  franchise 
provided  that  respondent  should  keep  the  streets  "in  as  good 
repair  and  condition  as  the  said  city  keeps  the  balance  of  said 
streets. ' '  The  city  having  paved  the  balance  of  the  street  with 
cedar  blocks  brought  the  proceeding  in  mandamus  to  compel 
the  respondent  to  pave  likewise.  The  latter  claimed  that  it 
was  under  obligation  to  repair  only.  The  supreme  court  of 
Florida,  in  opinion,  declared:  "In  determining  the  rights  and 
duties  of  the  respective  contestants  here,  a  liberal  construction 
should  obtain  in  favor  of  relator.  The  grant  to  the  respond- 
ent of  the  right  to  use  the  streets  for  the  prosecution  of  its 
business  for  profit  is  a  benefit  and  privilege,  and  the  rule  is 
that  such  grants  are  construed  against  the  beneficiaries." 
(Citing  cases.)  "Taking  the  language  of  the  contract  be- 
tween the  parties  here  in  its  literal  meaning,  independent  of 
the  rule  above  stated,  we  think  it  cannot  be  confined  simply  to 
repairs.  The  respondent  must  not  only  keep  the  portions  of 
streets  in  good  repair,  but  in  as  good  condition  as  the  city 
Iceeps  the  balance  of  the  streets.    The  word  'condition'  is  de- 
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fined  by  Mr.  Webster  to  mean,  'mode  or  state  of  being;  state 
or  situation  with  regard  to  external  circumstances;  essential 
quality;  property;  attribute.'  We  must  arrive  at  the  mean- 
ing of  this  ordinance  from  the  language  employed  in  it;  and 
under  the  rule  of  construction  applicable  in  such  cases  we 
think  that  when  the  city  paves  the  balance  of  the  streets  the 
duty  under  it  devolves  upon  the  respondent  company  to  pave 
between  its  tracks  and  two  feet  on  each  side.  When  the  city 
paves,  if  the  railroad  company  declines,  it  cannot  be  said  that 
it  keeps  the  parts  of  the  streets  in  question  in  as  good  condi- 
tion, or  in  as  good  state  of  being  or  essential  quality  as  the 
city  keeps  the  balance.  The  cases  cited  by  counsel  for  respond- 
ent hold  that  the  duty  to  repair  does  not  include  the  duty  to 
pave.  They  do  not  go  beyond  this,  we  think.*'  The  same 
may  be  said  of  the  two  cases  upon  which  respondent  relies 
here, — ^namely,  City  of  Chicago  Y.Sheldon,  9  Wall.  50,  [19  L. 
Ed.  594],  and  Western  Pav,  and  Supply  Co.  v.  Citizens  St 
Railway  Co,,  128  Ind.  525,  [25  Am.  St.  Rep.  462,  10  L.  R.  A. 
770,  28  N.  E.  88] .  The  former  is  distinguished  in  the  City  of 
Jacksonville  case  and  the  latter  in  the  later  Indiana  case  of 
Columbus  St.  Ry.  Co.  v.  City  of  Columbus,  43  Ind.  App.  265, 
[86N.  E.88]. 

For  other  authorities  in  support  of  appellant's  contention 
reference  may  be  had  to  New  York  City  v.  Harlem  Bridge  etc. 
Co.,  186  N.  Y.  304,  [78  N.  E.  1072] ;  Lincoln  St.  R,  Co.  v. 
Lincoln,  61  Neb.  109,  [84  N.  W.  802] ;  Dillon's  Municipal  Cor- 
porations  (5th  ed.},  sec.  1276. 

It  may  be  added  that  the  additional  requirement  as  to  the 
foundation  and  the  surface  of  the  paving  between  and  on  each 
side  of  the  tracks  for  a  distance  of  two  feet  must  be  consid- 
ered in  this  proceeding  as  necessary  in  order  to  maintain  said 
pavement  in  proper  repair  to  correspond  with  the  remainder 
of  the  street.  We  must  presume,  of  course,  that  the  munici- 
pal authorities  were  fully  advised  as  to  the  situation  and  that 
no  effort  was  made  or  contemplated  to  harrass  or  unjustly 
discriminate  against  respondent.  Indeed,  as  already  appears, 
the  complaint  itself  sets  forth  the  reason  why  the  stronger 
foundation  was  required  and  it  seems  quite  reasonable. 

And  it  must  be  said  that  it  does  not  appear  that  the  other 
provisions  are  at  all  unreasonable  or  oppressive.    We  must 
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assume  that  the  regulations  were  adopted  to  promote  the 
safely  of  the  streets  and  the  security  of  the  public. 

In  fact,  there  is  no  doubt  that  nearly  if  not  all  these  regula- 
tions were  within  the  general  rule  stated  in  28  Cyc.  851-2,  as 
follows:  **A  municipality  may  enact  and  enforce  all  reason- 
able regulations  for  the  protection  of  the  public  or  to  the  man- 
ner in  which  the  streets  shall  be  used.  ...  It  may  make  any 
reasonable  and  necessary  regulation  as  to  the  manner  in  which 
the  tracks  of  the  railroad  company  shall  be  constructed  and 
the  condition  in  which  they  shall  be  maintained  .  .  .  or  require 
all  work  of  construction  and  repair  to  be  done  under  munici- 
pal direction  and  regulation."  This  principle  is  illustrated 
and  applied  in  a  great  many  cases  which  have  been  cited  by 
appellant.  It  is  probably  sufficient  to  add  Waterloo  v.  Water- 
loo St,  Ry.  Co.,  71  Iowa,  193,  [32  N.  W.  329] ;  City  of  Baltimore 
V.  Baltimore  Trust  &  Guaranty  Co.,  166  U.  S.  673,  [41  L.  Ed. 
1160,  17  Sup.  Ct.  Rep.  696] ;  Chicago  Burlington  &  Quincy 
Ry.  Co.  V.  State  ex  rel.  Omaha,  170  U.  S.  57,  [42  L.  Ed.  948, 
18  Sup.  Ct.  Rep.  513] ;  Western  Union  Telegraph  Co.  v.  City 
of  Richmond,  224  U.  S.  160,  [56  L.  Ed.  710,  32  Sup.  Ct.  Rep. 
449],  and  City  of  Pomona  v.  Sunset  Tel.  cfe  Tel  Co.,  224  U. 
S.  330,  [56  L.  Ed.  788,  32  Sup.  Ct.  Rep.  477]. 

The  fact  that  these  matters  of  detail  are  not  specified  in  the 
contract  cannot,  of  course,  impair  or  afifect  the  power  of  the 
municipality  in  the  exercise  of  its  control  of  tiie  streets  to 
impose  such  regulations.  As  suggested  by  appellant,  it  is 
plain  that  the  franchise  is  not  a  limitation  of  the  power  of  the 
municipality  in  these  matters,  but  it  is  rather  a  limitation 
upon  the  power  of  the  railroad  and  any  doubt  about  authority 
in  the  premises  must  be  resolved  in  favor  of  the  municipality. 

In  the  City  of  Waterloo  case,  it  was  held  that  **  where  a  city 
has  granted  to  a  corporation  the  privilege  to  construct  and 
maintain  a  street  railway  in  the  streets  and  alleys  of  the  city, 
the  grant  providing  that  the  track  of  the  railway  shall  be 
made  to  conform  to  the  established  grade  of  the  streets,  but 
containing  no  provision  as  to  the  rail  which  shall  be  used  on 
the  track,  or  the  gauge  upon  which  it  shall  be  constructed,  the 
city,  under  its  ordinary  powers,  has  power  to  regulate  the 
manner  in  which  the  track  shall  be  constructed." 

In  the  Baltimore  case,  the  United  States  supreme  court  held 
that  ''the  right  of  a  street  railway  company  under  an  ordi- 
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nance  granting  permission  to  lay  tracks  in  streets  is  subject  to 
reasonable  regulations  by  subsequent  ordinances  as  to  the  use 
of  streets"  and  that  "an  ordinance  restricting  a  street  railway 
company  to  a  single  track  for  1100  feet  in  a  narrow  and  busy 
thoroughfare  is  not  an  unreasonable  restriction  of  its  rights,  or 
a  material  modification  of  a  prior  ordinance  granting  the  com- 
pany permission  to  lay  double  tracks  in  the  streets  for  many 
miles." 

The  same  court,  in  the  Chicago,  Burlington  &  Quincy  case, 
declared  that  **a  contract  between  a  city  and  a  railroad  com- 
pany to  participate  in  the  construction  of  a  viaduct  in  view 
of  their  mutual  duty  to  the  public  is  not  violated  by  a  statute 
and  ordinance  compelling  the  railroad  company  to  repair," 
and  it  was  held  that  ''the  maintenance  of  a  safe  viaduct  over 
railroad  tracks  at  an  important  street  crossing  cannot  be  taken 
out  of  the  public  power  of  the  legislature  by  contract  between 
the  city  and  a  railroad  company." 

In  the  case  of  Leclede  Gaslight  Co.  v.  Murphy,  140  Mo.  10, 
[31  S.  W.  594,  31  L.  R.  A.  798],  the  respondent  held  a  fran- 
chise  from  the  state  of  Missouri  to  supply  the  city  of  St.  Louis 
with  gas  and  other  artificial  light,  the  franchise  providing  that 
"t<j  that  end"  it  "may  establish  and  lay  down  all  pipes,  fix- 
tures and  other  things  properly  required,  in  order  to  do  the 
same."  The  city  of  St.  Louis  passed  ordinances  containing 
many  regulations  as  to  the  manner  in  which  the  work  should 
be  done  and  the  supreme  court  of  the  United  States  held  that 
the  company  was  subject  to  such  reasonable  regulations  as  the 
city  deemed  best  for  the  public  safety  and  convenience. 
These  and  other  cases  lead  irresistibly  to  the  conclusion  that 
since  r^pondent  here  agreed  in  its  contract  to  pave  along  its 
tracks,  and  there  is  no  provision  as  to  the  manner  in  which 
the  ties  shall  be  laid  or  how  the  concrete  foundation  shall  be 
placed,  or  the  rails  secured  to  the  ties,  or  the  character  of  the 
raila  to  be  used,  or  whether  or  not  paving  shall  be  used,  under 
the  power  in  reference  to  the  streets  accorded  to  the  municipal 
agents,  they  have  full  authority  to  make  all  necessary  and 
reasonable  regulations  concerning  the  same  and  it  cannot  be 
held,  from  the  record  before  us,  that  in  any  respect  they  have 
exceeded  such  authority. 

The  limitation  upon  the  action  of  the  municipality  is  clearly 
stated  by  Judge  Dillon  when  he  declares  that  the  franchise  is 


Digitized  by  VjOOQ IC 


80    St.  BmjMSk  v.  San  Fbancisoo  btc.  Bt.    [24  Cal.  App. 

"property  which  cannot  be  destroyed  op  taken  from  the 
prantee  or  rendered  useless  by  the  arbitrary  act  of  the  munici- 
pal authorities  in  preventing  the  grantee  from  using  the  city 
streets  for  the  purposes  of  the  grant"  and  the  regulations 
"must  be  such  as  are  called  for  by  a  fair  consideration  of  the 
public  welfare,  must  be  reasonable  in  their  character,  and  must 
not  be  such  as  to  defeat  the  purpose  of  the  grant.''  (Dillon 
on  Municipal  Corporations  (5th  ed.),  sec.  1269.) 

Even  upon  the  strictest  construction  of  the  franchise  in 
favor  of  respondent,  there  can  be  no  possible  doubt  that  a 
cause  of  action  was  stated  against  it  in  reference  to  the  unsafe 
and  dangerous  condition  of  the  pavement  which  the  franchise 
expressly  requires  it  to  repair.  If  the  ordinance  is  valid  in 
part  it  should,  of  course,  to  that  extent  be  enforced. 

We  are  entirely  satisfied,  however,  that  no  sufScient  reason 
appears  for  holding  said  ordinance  invalid  in  any  respect  and 
the  judgment  is  reversed. 

Chipman,  P.  J.  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  25,  1914,  and  the  following 
opinion  was  rendered  thereon  on  April  27,  1914. 

THE  COURT.— The  petition  of  the  respondent  for  a  re- 
hearing after  judgment  in  the  district  court  of  appeal  is 
denied. 

The  respondent,  in  support  of  its  petition,  contends  that  the 
franchise  under  which  the  respondent  is  operating  does  not 
require  it  to  pave  the  streets,  but  only  to  grade  them  and  keep 
them  in  proper  repair  between  the  tracks  and  for  two  feet  on 
each  side  thereof,  and  that  the  police  power  does  not  embrace 
the  authority  to  compel  a  street  railway  occupying  the  streets 
of  a  city  to  pave  the  streets,  between  its  tracks,  or  elsewhere,  or 
at  all;  that  such  power  must  be  founded  upon  the  contract 
between  the  city  and  the  company  whereby  the  franchise  is 
granted,  or  upon  some  valid  contract  obligation  of  the  com- 
pany. It  is  unnecessary  to  consider  whether  or  not  the  terms 
of  the  franchise  of  the  defendant  requires  it  to  pave  the 
streets.    The  franchise  was  granted  under  the  provisions  of 
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■ection  498  of  the  Civil  Code  and  that  section  requires  street 
railroads  to  ''plant,  pave,  or  macadamize  the  entire  length  of 
the  street,  used  by  tueir  track,  between  the  rails,  and  for  two 
feet  on  each  side  thereof."  This  can  only  mean  that  such 
company  must  either  plank,  pave,  or  macadamize  that  part  of 
the  street,  as  the  proper  city  authority  may  lawfully  direct. 
It  is  a  constituent  part  of  the  contract  granting  the  franchise, 
though  not  expressed  therein  in  terms.  The  company  is  there- 
fore bound  by  contract  to  pave  the  street  in  accordance  with 
the  city  ordinance,  and  it  is  not  necessary  to  say  whether  or 
not  the  city,  by  virtue  of  its  police  powers  alone,  could  com- 
pel it  to  do  80. 


[€iT.  No.  1315.    First  Appellate  District.— Febmary  28,  1914.] 

C.   SFERLAZZO,    Appellant,   ▼.    D.    D.    OLIPHANT, 
Respondent. 

COKPORATIONS — PoWDt  OF  OFFICERS — INDOBSBMENT  OF   NOTE  BT  PBBSI- 

DENT — Custom. — The  president  and  general  manager  of  a  corpora- 
tion may  be  shown  to  be  invested  by  custom  or  the  usage  of  its 
business  with  authority  to  indorse  and  transfer  commercial  paper. 

lb. — ^By-laws  Deglabino  Powebs  of  OpricEEs— Whetheb  Pbecludb 
Pboof  of  CusTOic. — Proof  of  such  usage  is  not  precluded  by  a 
by-law  of  the  eorporation  providing  that  the  president  "shall  sign 
as  president  aU  certificates  of  stock,  and  other  contracts  and  other 
instruments  of  writing  which  haye  been  first  approved  bj  the  board 
of  directors,  and  shall  draw  aU  checks." 

Id.— Limitation  on  Poweb  of  Dibectobs — By-laws  not  so  Inteb- 
PRETED. — Such  bj-law  is  not  a  limitation  upon  the  power  of  the 
directors  of  the  corporation  to  invest  its  president  and  general 
manager  with  authority  to  do  things  of  the  kind  in  question  in  the 
ordinary  and  usual  course  of  its  business,  and  to  signify  their 
approTal  of  his  acts  by  the  custom  and  usage  of  the  corporation  in 
the  conduct  of  its  affairs. 

Id. — Special  Meeting  of  Dibectobs — Notice — Manneb  of  Pbovino. — 
The  purpose  of  a  by-law  providing  that  service  of  the  notice  of  a 
special  meeting  of  directors  shall  be  entered  in  the  minutes,  and 
that  the  minutes  upon  being  read  and  approved  at  a  subsequent 
meeting,  shall  be  conclusive  upon  the  question  of  service,  is  to 
U  OaL  App.~e 
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facilffcate  the  proof  of  the  regnlaritj  of  the  board's  proceedings, 
but  not  to  limit  the  manner  of  proving  seryice.  Hence  it  if  error, 
in  an  action  on  a  note  executed  to  a  corporation  and  indorsed  bj 
its  president,  to  refuse  to  permit  the  plaintiff  to  prove  by  a  wit- 
ness that  absentees  from  a  special  meeting  of  the  board  of  directors 
at  which  a  resolution  was  passed  authorizing  the  president  to  in- 
dorse the  note,  had  been  dulj  aerved  with  written  notice  of  the 
meeting. 

lb. — Proof  of  Service  of  Notice  of  Special  Meetino  on  Absentees — 
Whether  Necessary. — ^Where  the  minutes  of  such  a  special  meet- 
ing authorizing  the  president  of  the  corporation  to  indorse  its  com- 
mercial paper  are  read  in  evidence  without  objection,  and  it  ap- 
pears therefrom  that  a  quorum  was  present,  it  is  not  essential  for 
the  plaintiff  to  prove  that  the  absentees  were  served  with  notice  of 
the  meeting. 

Id. — Special  Meetings  of  Directors — Presumption  as  to  BEonLARiTT 
OF  Proceedings — Burden  of  Proof. — ^While  it  is  true  that  special 
meetings  of  the  directors  of  corporations  are  not  legal  unless  called 
and  noticed  as  the  by-laws  require,  or  unless  these  requirements  are 
waived  by  the  members  of  the  board,  either  expressly  or  impliedly, 
by  their  presence  and  participation  in  the  meeting,  yet  it  is  not 
incumbent  upon  a  person  relying  upon  the  regularity  of  acts  done 
at  such  meeting,  to  show  affirmatively  that  the  meeting  was  in 
fact  called  and  noticed  in  the  manner  specified  in  the  by-laws.  The 
meeting  having  been  held,  and  a  quorum  of  the  board  having  been 
present  and  done  the  act  in  question,  their  meeting  and  action  are 
presumed  to  be  regular  and  legal;  and  it  is  incumbent  upon  those 
who  assailed  the  legality  of  the  meeting  and  of  the  act  in  question 
to  show  that  the  meeting  was  not  called  and  noticed  as  the  by-laws 
require. 

Id. — Nonsuit— Principal  Objsot — ^Pointing  Out  Defects  in  Plain- 
tiff's Proof. — One  of  the  chief  objects  subserved  by  a  motion  for 
nonsuit  is  to  point  out  to  the  court  and  to  opposing  counsel  the 
specific  oversights  and  defects  in  the  plaintiff's  proof  of  his  ease; 
and  this  in  order  that,  as  to  the  latter,  he  may  supply,  if  possible, 
the  specified  deficiencies  in  his  proof. 

Id. — Duty  of  Court  to  Allcw  Plaintiff  to  Supply  Missing  Proof 
ON  Motion  for  Noirsurr. — And  it  is  the  duty  of  the  court,  when 
the  attention  of  the  plaintiff  is  thus  called  to  defects  in  his  proof, 
to  permit  him  to  supply  the  missing  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  triaL    A.  J.  Buckles,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Qerald  C.  Halsey,  for  Appellant. 

Schwartz  &  Powell,  and  David  D.  Oliphant,  Jr.,  for  Re- 
spondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  granting 
the  defendant's  motion  for  nonsuit,  and  also  from  an  order 
den3ring  plaintiflE's  motion  for  a  new  trial. 

The  action  is  one  to  recover  upon  a  promissory  note  exe- 
cuted by  the  defendant  to  F.  P.  Cutting  Company,  a  cor- 
poration, payable  one  day  after  date,  which  said  note  the 
plaintiff  alleged  was  indorsed  and  assigned  to  Gerald  C.  Hal- 
sey,  and  by  said  Halsey  to  the  plaintiff.  The  answer  ad- 
mitted the  execution  of  the  note  to  the  corporation,  but  put 
in  issue  its  indorsement  and  transfer;  and  further  averred 
that  there  was  no  consideration  for  the  note.  Upon  the  trial 
the  note  was  produced,  and  showed  its  indorsement  to  the 
order  of  Gerald  C.  Halsey  by  **F.  P.  Cutting  Company  by  F. 
P.  Cutting,  president."  The  evidence  of  F.  P.  Cutting  was 
produced,  showing  that  he  was  at  and  from  a  time  prior  to 
such  indorsement  the  president  and  general  manager  of  the 
F.  P.  Cutting  Company.  He  was  then  asked  the  question 
as  to  what  was  the  custom  of  that  company  regarding  the  in- 
dorsement of  checks,  notes,  and  similar  instruments  during 
the  three  years  that  he  had  been  president  of  the  company. 
Counsel  for  defendant  objected  to  the  question,  and  in  sup- 
port of  his  objection  referred  the  court  to  a  by-law  of  the 
corporation  already  in  evidence,  reading,  '*He  (the  presi- 
dent) shall  sign  as  president  all  certificates  of  stock,  and  other 
contracts  and  other  instruments  of  writing  which  have  been 
first  approved  by  the  board  of  directors,  and  shall  draw  all 
checks."  The  court  sustained  the  objection,  saying,  **They 
don't  have  any  general  custom  if  the  by-laws  provide  a  rule." 

We  think  the  court  erred  in  this  ruling  as  to  the  effect  of 
the  by-law  above  quoted.  Counsel  for  the  plaintiff  raised  a 
question  as  to  the  sufficiency  of  the  foregoing  by-law  in  its 
application  to  the  indorsement  of  notes  or  other  choses  in 
action,  but  aside  from  this  question  we  think  the  rule  to  be 
well  settled  that  the  president  and  general  manager  of  a  going 
business  concern  may,  by  the  custom  and  usage  of  the  cor- 
poration, be  invested  with  power  to  do  a  variety  of  things 


Digitized  by  VjOOQ IC 


84  SFBatLAZZo  V.  OuPHANT.        [24  Gal.App. 

necessary  to  be  done  by  some  particular  officer  or  agent  in 
the  usual  and  ordinary  course  of  business.  The  indorsement 
and  transfer  of  eommercial  paper  and  choses  in  action  conies 
easily  within  the  class  of  powers  with  which  the  president 
and  general  manager  of  a  corporation  may  be  shown  to  have 
been  invested  by  proof  of  the  usage  of  its  business  {Oreig  v. 
Riordan,  99  Cal.  316,  [38  Pac.  913].) 

Nor  do  we  think  that  the  by-law  urged  here  in  opposition 
to  the  proof  of  such  usage  is  to  be  construed  as  preventing 
the  admission  of  such  proof.  Its  language  is  permissive — 
not  restrictive.  It  assumes  to  expressly  authorize  the  presi- 
dent to  sign  all  contracts  and  other  instruments  in  writing 
which  have  been  first  approved  by  the  board  of  directors; 
but  the  by-law  does  not  indicate  how  that  approval  may  be 
manifested;  nor  does  it  forbid  the  giving  of  larger  powers 
in  such  matters  to  the  active  head  of  the  concern.  It  is  not, 
therefore,  to  be  held  to  be  a  limitation  upon  the  power  of  the 
directors  of  the  corporation  to  invest  its  president  and  general 
manager  with  authority  to  do  things  of  the  kind  in  question 
in  the  ordinary  and  usual  course  of  its  business;  and  to 
signify  their  approval  of  his  acts  by  the  custom  and  usage 
of  the  corporation  in  the  conduct  of  its  affairs.  (Stevens  v. 
Selma  Fruit  Co.,  18  Cal.  App.  242,  [123  Pac.  212] ;  Thomp- 
son on  Corporations,  sees.  4626,  4628).  We  think,  therefore, 
that  the  conrt  erred  in  refusing  to  permit  the  witness  Cut- 
ting to  show  the  enstom  and  usage  of  the  corporation  with 
respect  to  the  indorsement  of  its  paper. 

The  appellant  further  contends  that  the  court  committed  a 
double  error  in  granting  the  motion  for  nonsuit:  Immedi- 
ately after  the  court  had  refused  to  permit  the  witness  Cut- 
ting to  testify  to  the  custom  of  the  corporation  with  respect 
1o  the  indorsement  of  its  commercial  paper,  the  judge  asked 
the  said  witness  whether  the  minute  book  showed  any  author- 
ization in  the  president  to  make  the  indorsement.  The  wit- 
ness answered  ''Yes,*'  and  thereupon  at  the  request  of  the 
court  produced  and  read  in  evidence,  without  objection,  the 
minutes  of  a  special  meeting  of  the  F.  P.  Cutting  Company 
at  which  the  following  resolution  was  adopted:  ''Resolved, 
that  the  president,  F.  P.  Cutting,  is  hereby  authorized  on 
behalf  of  this  company  to  indorse,  transfer  and  assign  any 
notes  or  negotiable  instruments  owned  by  this  company,  for 
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■iieh  purposes  as  he  may  deem  best."  The  minutei  of  this 
meeting  show  that  it  was  a  special  meeting;  that  a  majority 
of  the  directors  were  present,  but  that  there  were  two  ab- 
sentees. The  minutes,  in  the  absence  of  the  regular  secre- 
tary, were  kept  and  subscribed  by  the  president,  P.  P.  Cut- 
ting. Upon  cross-examination  Mr.  Cutting  testified  that  the 
meeting  had  been  called  by  his  order  to  the  secretary,  and 
that  he  did  not  know  what  notices  had  been  given  by  the 
secretary  to  the  absent  members  of  the  board.  The  by-laws 
provide  that  the  president  may  call  special  meetings,  and  that 
notice  of  such  called  meetings  shall  be  given  by  leaving  a 
written  or  printed  notice  at  the  last  known  place  of  business 
or  residence  of  each  director.  The  by-laws  further  provide 
that  ''such  service  of  notice  shall  be  entered  on  the  minutes 
of  the  corporation;  and  the  said  minutes,  upon  being  read 
and  approved  at  a  subsequent  meeting  of  the  board,  shall  be 
conclusive  upon  the  question  of  service."  The  service  of 
notice  of  this  called  meeting  was  not  entered  on  the  minutes, 
nor  were  such  minutes  read  or  approved  at  a  subsequent 
meeting  of  the  board.  Upon  this  state  of  the  record  the 
plaintiff  announced  that  he  rested  his  case;  whereupon  the 
defendant  moved  for  a  nonsuit.  Upon  such  motion  being 
made  the  plaintiff  offered  to  prove  by  another  witness  that  the 
two  absentees  had  been  duly  served  with  written  notice  of  the 
meeting.  The  court  refused  to  allow  this  proof  to  be  given 
''upon  the  ground  that  the  service  of  notice  was  not  entered 
on  the  minutes,  nor  did  it  appear  that  the  minutes  were  read 
and  approved  at  a  subsequent  meeting  of  the  board";  and 
thereupon  the  court  granted  the  motion  for  nonsuit. 

We  think  that,  as  to  the  reason  given  by  the  court  for  its 
refusal  to  permit  the  plaintiff  to  make  proof  of  the  due  ser- 
vice of  notice  upon  the  absentees  from  the  meeting,  such 
reason  is  not  sufficient.  The  object  of  the  requirement  in  the 
by-laws  that  the  fact  of  service  of  due  notice  of  special  meet- 
ings shall  be  entered  in  the  minutes  is  in  order  that  the  recital 
of  such  fact  therein  shall  be  of  itself  prima  facie  proof  of  such 
notice,  which  may  become  conclusive  by  the  subsequent  ap- 
proval of  the  minutes;  but  it  cannot  be  held  to  be  the  only 
permissible  proof  of  such  service  or  of  the  regularity  of  such 
meeting;  otherwise  the  secretary,  by  the  omission  of  this 
derical  duty,  could  destroy  the  legality  of  any  special  meeting 
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of  the  board  of  directors,  and  thereby  nullify  its  acts.  The 
same  reasoning  applies  to  the  reading  and  approval  of  the 
minutes  at  a  subsequent  meeting  of  the  board.  These  re- 
quirements in  the  by-laws  are  intended  to  facilitate  the  proof 
of  the  regularity  of  the  board's  proceedings,  but  not  to  limit 
such  proof  to  the  minute  entries  and  clerical  acts  of  the  clerk. 
The  reasons  of  the  court,  therefore,  were  not  only  insufficient, 
but  the  ruling  itself  was  error.  One  of  the  chief  objects  sub- 
served by  a  motion  for  nonsuit  is  to  point  out  to  the  court 
and  to  opposing  counsel  the  specific  oversights  and  defects 
in  plaintiff's  proof  of  his  case;  and  this  in  order  that,  as  to 
the  latter,  he  may  supply  if  possible  the  specified  deficiencies 
in  his  proof.  (Coffey  v.  Oreen field,  62  Cal.  602;  Palmer  dk 
Rey  V.  Marysville  etc.  Publishing  Co,,  90  Cal.  168,  [27  Pac. 
21].)  When  the  plaintiff  in  this  case,  his  attention  being 
called  to  the  matter,  offered  to  do  this,  it  was  the  duty  of  the 
court  to  permit  him  to  supply  the  missing  evidence;  and  it 
was  error  to  refuse  this  privilege  to  the  plaintiff  and,  after 
such  refusal,  to  grant  a  motion  for  nonsuit.  {Low  v.  War- 
den, 70  Cal.  19,  [11  Pac.  350].) 

But  our  reasoning  upon  the  merits  of  this  motion  for  non- 
suit carries  us  back  a  step  further.  The  plaintiff  had  pre- 
sented and  read  in  evidence  without  objection  the  minutes  of 
the  special  meeting  of  the  board  of  directors  of  the  P.  P. 
Cutting  Company,  at  which  a  resolution  expressly  authoriz- 
ing F.  P.  Cutting  to  indorse  the  commercial  paper  of  the  cor- 
poration was  passed.  The  correctness  of  these  minutes  is  not 
called  in  question,  and  it  appears  therefrom  that  a  quorum 
of  the  board  was  present;  it  also  appears  that  two  members 
of  the  board  were  absent,  but  whether  or  not  these  two  absen- 
tees had  been  duly  served  with  notice  of  the  meeting  did  not 
appear  either  in  the  minutes,  or  in  the  proof  of  plaintiff  at 
the  time  the  motion  for  nonsuit  was  made.  We  do  not  think 
it  essential  that  such  proof  should  so  appear.  While  it  is 
true  that  special  meetings  of  the  directors  of  corporations  are 
not  legal  unless  called  and  noticed  as  the  by-laws  require, 
or  unless  these  requirements  are  waived  by  the  members  of 
the  board,  either  expressly  or  impliedly,  by  their  presence  and 
participation  in  the  meeting,  yet  it  is  not  incumbent  upon  a 
party  relying  upon  the  regularity  of  acts  done  at  such  meet- 
ing, to  show  afi&rmatively  that  the  meeting  was  in  fact  called 
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and  noticed  in  the  manner  specified  in  the  by-laws.  The 
meeting  having  been  held,  and  a  quomm  of  the  board  being 
present,  and  having  done  the  act  in  question,  their  meeting 
and  action  are  presumed  to  be  regular  and  legal  in  the  ab- 
sence of  a  showing  to  the  contrary ;  and  it  is  incumbent  upon 
those  who  assail  the  legality  of  the  meeting  and  of  the  act  in 
question  to  show  that  the  meeting  was  not  called  and  noticed 
as  the  by-laws  require.  {Granger  v.  Original  Empire  etc.  Co., 
59  Cal.  678 ;  Stockton  etc.  Works  v.  Houser,  109  Cal.  1,  [41 
Pac.  809] ;  Barrett  ▼.  Lakeview  Land  Co.,  122  Cal.  129,  [54 
Pac.  594] ;  Balfour,  Outhrie  Co,  v.  Woodtvorth,  124  Cal.  169, 
[56  Pac.  258] ;  Robinson  v.  Blood,  151  Cal.  504,  [91  Pac. 
258];  Sargent  v.  Webster,  13  Mete.  (Mass.),  497,  [46  Am. 
Dec.  743].)  We  think  for  this  reason  also  the  court  was  in 
error  in  granting  the  motion  for  nonsuit  herein. 
The  judgment  and  order  denying  a  new  trial  are  reversed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CIt.  No.  1470.    Second  Appellate  Distriet.— Februaiy  25,   1914.] 

PRANK  E.  EAKEB,  Respondent,  v.  JOHN  BRYANT, 
Appellant. 

Constitutional  Law — ^Regulation  of  Loan  Brokers — Limitation  on 
Rati  or  Interest. — The  act  of  1909,  as  amended  in  1911  (State. 
1909,  p.  969;  1911,  p.  978),  providing  that  ererj  person  engaged 
in  the  bneinera  of  loaning  or  advancing  money,  and  taking  as 
securitj  any  chattel  mortgage,  bill  of  sale,  assignment  of  wages, 
etc.,  is  a  personal  property  broker,  and  limiting  the  interest  which 
he  may  charge  to  two  per  cent  a  month,  but  exempting  persons 
who  make  occasional  loans,  or  who  loan  upon  pledge,  or  without 
security,  or  upon  the  security  of  bank  books,  bank  deposits,  inter- 
ests in  estates,  contracts,  or  mortgages  on  real  property,  is  not 
unconstitutional  because  in  conflict  with  the  requirement  that  all 
laws  of  a  general  nature  shall  have  a  uniform  operation,  or  because 
it  grants  to  some  classes  of  citizens  special  privileges  and  immuni- 
ties which  upon  the  same  terms  are  not  granted  to  others,  or  be- 
cause it  conflicts  with  the  provisions  of  the  constitution  of  the 
United  States  prohibiting  the  various  states  from  making  or  on- 
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toning  laws  abridging  the  privileges  or  immunities  of  eitisens  and 
dapriring  persons  of  property  without  due  process  of  law. 
Id. — ^Uneeasonablb  Rates  of  Interest— Interpretation  of  Statutes 
Forbidding. — Laws  enacted  to  guard  against  unreasonable  rates  of 
interest  are  laws  against  oppression,  and  should  be  favorably  re- 
gardedy  as  they  always  have  been  favored  by  the  common  law  of 
England. 

Id.  —  Money  Loaning  —  Statutory  Regulation — Classification  of 
Lenders. — ^When  there  eomes  into  existence  in  a  state  a  class  of 
business,  even  though  it  be  within  a  more  general  class,  wherein 
it  ia  customary  and  habitual  for  thosd  conducting  that  business  to 
eharge  excessive  rates  of  interest  and  take  mortgages  upon  the 
personal  goods  or  assignments  of  the  wages  of  the  borrower  as  se- 
curity therefor,  the  legislature  may  take  cognizance  of  the  fact 
that  such  business  is  in  existence  as  a  distinct  occupation,  and  may 
set  it  apart  as  a  business  subject  to  regulation  peculiar  to  itself, 
in  order  to  avoid  the  wrongs  incidental  to  such  business  when 
unregulated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Log 
Angeles  County.    Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  W.  Clappy  for  Appellant. 

Charles  S.  Bumell,  and  Haas  &  Dunnigan,  for  Respondent 

CONREY,  P.  J. — ^In  this  action  the  plaintiflE  seeks  to  fore- 
close a  chattel  mortgage  given  to  secure  a  note  for  the  sum 
of  three  hundred  and  fifty  dollars  loaned  by  the  plaintiff,  a 
broker,  to  the  defendant.  Judgment  on  the  pleadings  was 
entered  as  prayed  for  by  the  plaintiff,  and  the  defendant  ap- 
peals therefrom. 

The  note  provides  that  defendant  shall  repay  said  sum  of 
three  hundred  and  fifty  dollars  in  installments  of  fifty  dollars 
each  month;  also  pay  interest  ''at  the  rate  of  three  per  cent 
per  month  from  date  until  paid,  interest  payable  monthly, 
and  if  not  so  paid  to  be  compounded  monthly  from  date  due, 
and  bear  the  same  rate  of  interest  as  the  principal."  There 
are  various  other  stringent  terms  of  note  and  mortgage  which 
we  need  not  repeat  here. 

The  appellant  claims  that,  since  the  note  provides  for  in- 
terest at  a  rate  greater  than  two  per  cent  per  month,  the 
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transaction  is  one  forbidden  by  the  statute  relating  to  per- 
sonal property  brokers.  (Stats.  1909,  p.  969,  as  amended  in 
1911 ;  Stats.  1911,  p.  978.)  Respondent  admits  that  the  trans- 
action was  invalid  if  the  above  mentioned  statute  is  constitu- 
tional. He  contends,  however,  that  said  statute  is  unconsti- 
tutional and  void:  1.  Because  it  conflicts  with  the  require- 
ment that  all  laws  of  a  general  nature  shall  have  a  uniform 
operation  (Const.,  art.  I,  sec.  11) ;  2.  Because  it  grants  to 
some  classes  of  citizens  special  j)rivileges  and  immunities 
which  upon  the  same  terms  are  not  granted  to  other  citizens 
(Const.,  art  I,  sec.  21) ;  and  3.  Because  it  conflicts  with  the 
provisions  of  the  constitution  of  the  United  States  prohibiting 
the  various  states  from  making  or  enforcing  laws  abridging 
the  privileges  or  immunities  of  citizens  and  depriving  persons 
of  property  without  due  process  of  law  (U.  S.  Const.,  amdt. 
XIV,  sec.  1). 

The  portions  of  the  statute  here  called  in  question  are  as 
follows : 

"Section  1.  That  every  person  or  corporation  engaged  in 
the  business  of  loaning  or  advancing  money  or  other  thing 
and  taking  in  whole  or  in  part  as  security  for  such  loan  or 
advance  any  chattel  mortgage,  bill  of  sale,  or  other  obligation 
or  contract  involving  the  forfeiture  of  rights  in  or  to  personal 
property,  the  use  or  possessison  of  which  is  retained  by  other 
than  the  mortgagee  or  lender,  or  engaged  in  the  business  of 
loaning  or  advancing  money  or  other  thing,  and  taking  either 
in  whole  or  in  part  as  security  therefor  any  Uen  on,  assign- 
ment of  or  power  of  attorney  relative  to  wages,  salary,  earn- 
ings, income  or  commissions,  shall  be  held,  and,  for  the  uses 
and  purposes  of  this  act  is  hereby  declared  to  be  a  personal 
property  broker. 

**  Section  2.  Such  personal  property  broker  may  charge,  re- 
ceive and  collect  a  benefit  or  percentage  upon  money  or  other 
thing  advanced,  or  for  the  use  and  forbearance  thereof,  of 
two  per  centum  per  month  where  such  loan  or  advance  is 
made  upon  security  properly  falling  within  the  scope  of  busi- 
ness as  set  forth  in  section  1  hereof. 

"Section  8.  No  other  or  further  charges  cither  for  record- 
ing, insuring  or  examining  the  security  or  property,  or  for 
the  drawing,  executing  or  filing  of  papers,  or  for  any  services 
or  upon  any  pretext  whatsoever  beyond  the  aforesaid  charge 
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for  interest  or  discoTint  shall  be  asked,  charged,  or  in  any  way 
received,  where  the  same  would  thereby  make  a  greater  charge 
for  the  money  or  thing  advanced  than  the  aforesaid  rate  of 
two  per  centum  per  month,  and  where  made,  all  such  charges 
shall  be  considered  and  be  of  the  same  eiTect  as  so  much  added 
interest;  provided,  however,  that  with  the  consent  of  the 
borrower  he  may  be  required  to  pay  the  fees  or  charges 
actually  expended  where  the  same  are  made  necessary  by  law 
to  give  full  legal  effect  to  any  instrument  given  hereunder. 

"Section  4.  No  contract  of  any  kind  or  nature  made  by 
any  personal  property  broker  which  comes  within  the  scope 
of  business  as  set  forth  in  section  1  hereof,  or  which  in  any 
waj'  involves  any  security  given  to  secure  the  performance 
of  such  contract,  shall  be  valid,  or  of  any  force,  virtue  or 
effect,  cither  at  law  or  in  equity,  if  there  is  therein  or  thereon 
directly  or  indirectly  charged,  accepted,  or  contracted  to  be 
received  or  paid,  either  in  money,  goods,  discount,  or  thing  in 
action,  or  in  any  other  way,  a  greater  benefit,  rate  of  discount, 
or  interest  than  the  rate  of  two  per  centum  per  month;  .  •  ." 

This  legislation  has  been  preceded  by  other  acts  whereby 
the  legislature  attempted  to  limit  the  rates  of  interest  and 
charges  upon  loans  on  chattel  mortgage  on  certain  personal 
property.  (See  Stats.  1905,  p.  422,  approved  March  20, 1905.) 
This  last  mentioned  act  was  the  subject  of  attack  before  the 
supreme  court  upon  the  same  grounds  as  those  above  stated, 
in  Ex  parte  Sohncke,  148  Cal.  262,  [113  Am.  St.  Rep.  236, 
7  Ann.  Cas.  475,  2  L.  R.  A.  (N.  S.)  813,  82  Pac.  956].  The 
act  of  March  20,  1905,  attempted  to  limit  to  a  rate  of  not 
more  than  one  and  one-half  per  cent  per  month  the  interest 
to  be  charged  upon  loans  made  upon  chattel  mortgages  against 
certain  specified  classes  of  personal  property ;  and  prescribed 
also  that  certain  incidental  charges  should  not  exceed  five 
dollars  ** where  the  amount  loaned  does  not  exceed  three  hun- 
dred dollars."  The  supreme  court  determined  in  that  case 
that  the  discriminations  and  classifications  attempted  in  the 
statute  there  under  review  were  purely  arbitrary  and  not 
founded  upon  any  natural,  intrinsic,  or  constitutional  distinc- 
tion; that  is  to  say,  upon  any  distinction  bearing  a  relation 
to  or  furnishing  cause  for  the  attempted  classification.  The 
court  said  that  there  was  no  substantial  reason  why  those  who 
lend  money  in  sums  not  exceeding  three  hundred  dollars  on 


Digitized  by  VjOOQ IC 


Feb.  1914.]  Eakeb  v.  Bryant,  91 

certain  specified  kinds  of  personal  property  should  be  limited 
in  their  charges  and  the  business  they  do  in  that  respect  made 
less  profitable  than  it  otherwise  would  be,  while  they  or  others 
who  lend  on  chattel  mortgages  upon  other  classes  of  per- 
sonal property  which  the  law  permits  to  be  mortgaged,  or 
who  lend  upon  pledges  of  any  kind  of  personal  property,  or 
who  lend  in  sums  exceeding  three  hundred  dollars  upon  any 
kind  of  security,  should  be  allowed  to  exact  any  rate  of  in- 
terest or  other  charge  which  they  can  obtain  from  the  bor- 
rower. **It  is  a  part  of  the  same  kind  of  business,  and  there 
is  no  distinction  between  the  particular  classes  of  persons  or 
things  affected  by  the  act  and  those  exempted  from  its  pro- 
visions that  will  justify  special  legislation.  It  may  be  that 
such  exorbitant  charges  should  be  absolutely  prohibited,  but, 
if  so,  the  prohibition  should  be  made  general,  and  should  ex- 
tend to  all  who  engage  in  the  business  as  lenders  on  the  one 
hand,  and  should  protect  all  who  are  made  the  victims  thereof 
on  the  other  hand,  without  discrimination  in  favor  of  any. 
There  is  a  clear  distinction  between  this  case  and  the  case 
of  Ez  parte  Lichtenstein,  67  Cal.  359,  [56  Am.  Rep.  713,  7 
Pae.  728],  in  which  the  court  held  valid  a  law  regulating  the 
business  of  licensed  pawnbrokers.  The  business  of  pawnbrok- 
ing  is  one  well  known  to  the  law,  and  constitutes  of  itself  a 
distinct  class  of  persons  and  things  which  may  be  properly 
regulated  by  a  law  applying  to  them  alone,  as  was  clearly  held 
in  the  decision  in  that  case.'' 

The  act  of  1909,  as  amended  in  1911,  applies  equally  to  all 
classes  of  personal  property  and  to  all  loans  regardless  of 
the  amount  thereof.  In  these  respects  at  least  it  is  not  sub- 
ject to  the  objections  which  were  sustained  as  against  the 
former  statute.  But  the  respondent  insists,  nevertheless,  that 
the  statute  attempts  to  pick  out  certain  money  lenders,  to  wit : 
those  engaged  in  lending  money  and  taking  as  security  chattel 
mortgages,  or  bills  of  sale,  or  assignments  of  salary,  etc.,  and 
to  define  such  money  lenders  as  personal  property  brokers, 
and  to  prescribe  for  them  alone  a  maximum  amount  of  in- 
terest which  they  may  charge ;  and  to  impose  upon  them  alone 
the  burden  of  issuing  tickets  to  borrowers,  designating  the 
nature  of  the  security,  etc.  It  is  pointed  out  that  the  statute 
by  its  terms  does  not  include  loans  upon  pledge,  or  loans 
without  security,  or  loans  upon  the  security  of  bank  books, 
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bank  deposits,  interests  in  estates,  or  contracts,  or  loans  se- 
cured by  mortgage  on  real  property.  It  is  further  suggested 
that  the  act  by  its  terms  applies  to  "every  person  or  corpora- 
tion engaged  in  the  business  of  loaning  or  advancing  money," 
etc.,  and  therefore  does  not  include  those  who  make  occasional 
loans,  although  not  engaged  in  the  business  of  making  loans. 

In  its  decision  sustaining  the  law  limiting  the  interest 
charges  of  pawnbrokers,  in  Ex  parte  Lichtenstein,  67  Cal.  359, 
[56  Am.  Rep.  713,  7  Pac.  728],  the  supreme  court  said:  '*We 
think  the  act  in  question  may  be  sustained.  It  applies  to  all 
persons  in  this  state  engaged  in  the  business  of  licensed  pawn- 
brokers, and  makes  all  persons  engaged  in  that  business  amen- 
able to  its  provisions.  And  if  we  look  into  the  reason  of  the 
law  it  is  not  without  good  and  valid  reasons  to  support  it. 
It  is  well  known  that  persons  frequenting  the  o£Sces  of  pawn- 
brokers are  generally  the  reckless  and  needy  and  improvi- 
dent, who  require  the  protection  of  the  law.  To  no  other 
class  of  money-lenders  do  the  same  reasons  apply.  Men 
driven  by  the  necessities  of  their  situation  resort  to  the  pawn- 
broker, and  pledge  any  and  all  articles  in  their  possession  in 
order  to  raise  money,  and  they  are  not  particular  about  the 
rate  of  interest  charged  them.  The  pawnbroker  also  does  a 
business  peculiar  to  himself.  He  always  requires  a  deposit 
as  security  for  the  amounts  loaned,  which  are  usually  small, 
and  in  that  respect  at  least,  his  is  a  business  not  carried  on  by 
any  other  person  in  the  state.'* 

The  later  statutes  to  which  we  have  referred  indicate  that 
the  legislature  has  discovered  other  varieties  of  money-lend- 
ing business,  in  addition  to  that  of  licensed  pawnbrokers, 
where  advantage  of  the  necessities  of  the  needy  and  improvi- 
dent is  habitually  taken.  A  man  engaged  in  the  business 
which  the  statute  here  under  review  calls  "personal  property 
broker,'*  also  "does  a  business  peculiar  to  himself.'*  We 
find  no  diflSculty  in  observing  that  there  is  a  well-marked  dis- 
tinction between  the  transacting  of  certain  business  as  a  regu- 
lar occupation  and  an  isolated  transaction  of  some  item  of 
business  within  the  ordinary  scope  of  that  occupation.  {Levin- 
son  V.  Boas,  150  Cal.  185,  [11  Ann.  Cas.  661, 12  L.  B.  A.  (N.  S.) 
575,88  Pac.  825].)  Likewise  there  is  as  much  difference  be- 
tween the  business  of  a  personal  property  broker  and  that  of 
one  who  lenda  money  upon  real  estate  security,  as  there  is  be- 
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tween  the  latter  business  and  that  of  a  pawnbroker.  In  Matter 
of  Application  of  MiOer,  162  Cal.  687,  [124  Pae.  427] ,  questions 
were  presented  with  reference  to  the  validity  of  the  act  of 
March  22,  1911  (Stats.  1911,  p.  437),  forbidding  the  employ- 
ment of  women  in  certain  establishments  for  more  than  eight 
hours  in  one  day,  etc.  Among  other  things,  it  was  objected 
as  against  that  statute  that  it  made  arbitrary  discriminations 
between  persons  and  classes  of  persons  similarly  situated. 
For  instance,  that  it  limited  the  number  of  hours  of  employ- 
ment of  women  in  hotels  and  restaurants,  but  did  not  attempt 
to  apply  such  limitation  to  work  in  lodging  houses  and  board- 
ing houses.  Notwithstanding  this  difference,  the  validity  of 
the  act  was  sustained.  After  stating  the  general  rules  defin- 
ing uniformity  of  laws,  as  those  rules  are  established  by  the 
decisions,  the  court  pointed  out  the  differences  which  exist, 
or  reasonably  may  exist,  between  the  burdens  and  conditions 
of  employment  of  women  in  hotels  as  contrasted  with  board- 
ing houses  and  lodging  houses.  The  court  then  said:  "It  is 
not  unreasonable  to  suppose  that  those  in  the  other  places  will 
be  subject  to  less  strain  and  tension  than  those  who  serve 
the  more  transient,  varied,  and  indiscriminate  guests  of  hotels, 
to  whom  they  are  generally  entire  strangers.  The  legisla- 
ture, in  view  of  all  the  above  facts,  may  reasonably  have  so 
determined.  In  support  of  the  law,  as  already  stated,  the 
courts  are  bound  to  presume  that  it  did  make  this  decision, 
and  as  there  are  sound  reasons  upon  which  it  may  rest,  the 
decision  must  be  accepted  as  correct.  The  conditions  stated 
appear  to  be  a  sufficient  basis  for  the  classification  made.  In 
such  matters  the  legislature  cannot  deal  with  individual  cases. 
It  can  provide  only  for  classes,  and  its  decision  as  to  the  line 
of  cleavage  between  classes  in  some  particulars  the  same  and 
in  other  particulars  different  must  be  upheld  where  it  is 
based  on  any  reasonable  grounds.  We  are  of  the  opinion, 
therefore,  that  the  law  cannot  be  declared  invalid  because 
of  this  discrimination.*' 

In  like  manner  we  reach  the  conclusion  that  the  objections 
made  by  respondent  to  the  present  statute  respecting  personal 
property  brokers  are  without  merit.  Since  the  legislature  has 
not  included  in  the  prohibitions  of  this  act  those  persons  who 
make  loans  without  security,  we  may  reasonably  assume  that 
the  legislature  has  not  found  any  abuse  in  that  business  re- 
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quiring  public  correction,  if  indeed  it  could  find  such  business 
in  existence  at  all.  And  since  the  lending  of  money  upon  the 
security  of  real  estate,  or  of  bank  deposits,  or  of  interests 
in  estates,  or  of  contracts,  has  not  been  included  within  the 
prohibitions  of  this  statute,  we  may  reasonably  assume  that 
the  legislature  has  not  found  that  the  businesses  pertaining 
to  such  loans  are  usually  accompanied  by  the  abuses  which 
the  legislature  was  seeking  to  remedy.  The  exclusion  from 
this  act,  of  the  business  of  taking  pledges  as  security  for 
loans,  is  accounted  for  by  the  terms  of  the  laws  already  in 
existence,  controlling  the  business  of  pawnbrokers.  (Pen. 
Code,  sec.  338,  et  seq. ;  Levinson  v.  Boas,  150  Cal.  185,  [11 
Ann.  Cas.  661,  12  L.  R.  A.  (N.  S.)  575,  88  Pac.  825].) 

Laws  enacted  to  guard  against  unreasonable  rates  of  in- 
terest are  laws  against  oppression,  and  should  be  favorably 
regarded,  as  they  always  have  been  favored  by  the  common 
law  of  England.  When  there  comes  into  existence  in  a  state 
a  class  of  business  (even  though  it  be  within  a  more  general 
class)  wherein  it  is  customary  and  habitual  for  those  con- 
ducting that  business  to  charge  excessive  rates  of  interest  and 
take  mortgages  upon  the  personal  goods,  or  assignments  cf 
the  wages  of  the  borrower  as  security  therefor,  the  legislature 
may  take  cognizance  of  the  fact  that  such  business  is  in  exist- 
ence as  a  distinct  occupation,  and  may  set  it  apart  as  a  busi- 
ness subject  to  regulation  peculiar  to  itself,  in  order  to  avoid 
the  wrongs  incidental  to  such  business  when  unregulated. 
Such  legislation,  as  instanced  in  the  present  case,  is  not  ar- 
bitrary. It  is  based  upon  dilfferences  which  in  some  reason- 
able degree,  as  said  in  the  Miller  case,  "will  account  for  or 
justify  the  peculiar  legislation." 

The  contract  in  this  case  being  within  the  description  of 
business  defined  in  the  statute,  and  providing  for  a  rate  of 
interest  in  excess  of  two  per  cent  per  month,  is  not  "of  any 
force,  virtue  or  effect,  either  at  law  or  in  equity/'  and  the 
plaintiff  has  no  cause  of  action  thereon. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
r.fler  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  25,  1914. 
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[CiT.  No.  1401.    Second  Appellate  District.--Pebruarf  «5,  1914.] 

LOS  ANGELES  OLIVE  GROWERS  ASSOCIATION  (a 
Corporation),  Appellant,  v.  PACIFIC  SURETY  COM- 
PANY  (a  Corporation),  Respondent. 

DAMAGES — Contracts  Purporting  to  Liquidate — Validity  of  Stipu- 
lations.— The  rule  that  where  an  agreement  contains  provisiona 
for  the  performance  or  nonperformance  of  several  acts  of  different 
degrees  of  importance,  and  then  a  certain  sum  is  stipulated  to  be 
paid  upon  a  yiolation  of  any  or  all  of  such  provisions,  and  the 
sum  will  be  in  some  instances  too  large  and  in  others  too  small  a 
compensation  for  the  injury  thereby  occasioned,  such  sum  is  to  be 
treated  as  a  penalty,  and  not  as  liquidated  damages,  is  modified 
by  sections  1670  and  1671  of  the  Civil  Code,  which  provide  that 
every  contract  by  which  the  amount  of  damage  to  be  paid  for  a 
breach  of  an  obligation  is  determined  in  anticipation  thereof  is  to 
that  extent  void,  except  that  the  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be  presumed  to  be  the  amount 
of  damage  sustained  by  a  breach  thereof,  when,  from  the  nature 
of  the  case,  it  would  be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage. 

l»w — Sections  1670  and  1671  of  the  Civil  Code — Presumption  as  to 
Which  is  Applicable. — The  rule  of  section  1670  of  the  Civil  Code 
that  agreements  purporting  to  liquidate  damages  are  void,  is  pre- 
sumed to  apply  in  all  cases,  unless  the  party  seeking  to  recover 
under  the  agreement  shows  by  averment  and  proof  that  his  case 
oomes  under  the  exception  in  section  1671,  that  parties  to  a  con- 
tract may  stipulate  the  amount  of  damages  for  a  breach  thereof, 
when  it  would  be  impracticable  or  extremely  difficult  to  fix  the 
actual  damage. 

JiK — Action  on  Boni>— Liquidatbd  Damages — Sufficiency  of  Com- 
plaint.— In  an  action  on  a  bond  given  to  secure  the  performance 
of  a  contract  to  supply  laborers  to  harvest  a  crop  of  olives,  an 
allegation  in  the  complaint  "that  it  would  be  and  was  and  is  im- 
practicable or  extremely  difficult  to  fix  the  actual  damages  suffered 
hj  the  plaintiff  by  reason  of  said  breach,"  is  sufficient  to  bring  the 
ease  within  the  rule  of  section  1671  of  the  Civil  Code,  providing 
that  the  parties  to  a  contract  may  stipulate  the  measure  of  dam- 
ages for  a  breach  thereof  when  it  would  be  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage. 

Ib* — Invalid  Portion  of  Contkact — Rejection  as  Surplusage — Suf- 
ficiency of  Complaint. — Where  a  provision  in  a  contract  to  fur- 
nish laborers  to  harvest  an  olive  crop,  which  fixes  the  damages  in 
ease  of  a  breach,  may,  if  invalid,  be  rejected  as  surplusage,  aud 
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the  remainder  of  the  contract,  and  the  bond  giyea  to  Beenre  its 
performance,  be  enforced,  a  complaint  in  an  action  on  the  bond 
which  alleges  the  making  of  the  contract,  the  giving  of  the  bond, 
a  breach  of  ita  corenants  and  resulting  damages,  states  •  eanae  of 
action  for  actual  damages,  regardlesas  of  the  invalidity  of  the  pro- 
vision purporting  to  liquidate  damagei. 
Id. — Breach  of  Covenant — Pleading  Notice  to  Suebtt. — An  allega- 
tion in  such  a  complaint  that  the  plaintiff  gave  due  notice  to  the 
defendant  of  the  breach  of  the  contract,  as  provided  in  the  bond, 
is  sufficient,  under  section  457  of  the  Code  of  Civil  Procedure, 
without  alleging  the  facts  as  to  the  giving  of  the  notice. 

Id. — Notice  to  Suebtt — Pbohibsoet  Warranty. — The  provision  of  the 
bond  requiring  notice  of  the  breach  of  the  contract  to  be  given  to 
the  surety  by  the  plaintiff  was  not  a  promissory  warranty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtig  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Anderson  &  Anderson,  for  Appellant. 

Parker  &  Moote,  for  Respondent. 

SHAW,  J. — Action  to  recover  damages  upon  a  surety  bond 
conditioned  for  the  faithful  performance  of  a  contract  made 
by  plaintiff  with  one  Bukichi  Tajiri  whereby  the  latter,  for 
the  consideration  therein  specified,  agreed  to  furnish  plaintiff 
with  capable  Japanese  labor  in  the  picking  and  harvesting 
of  plaintiff's  olive  crop. 

Defendant  interposed  a  demurrer  to  the  complaint,  which 
was  sustained  without  leave  to  amend.  Judgment  of  dismis- 
sal followed,  from  which  plaintiff  appeals. 

The  contract  and  bond  are  both  set  out  in  haec  verba  in  the 
complaint,  from  which  it  appears  that  on  October  10,  1910, 
Tajiri  entered  into  a  contract  with  plaintiff  which,  among 
other  things,  provided  that  he  should  furnish  plaintiff  orderly 
and  capable  Japanese  men  to  pick  the  olives  then  growing  in 
plaintiff's  olive  orchards.  The  contract  contained  the  follow- 
ing, among  other  provisions: 

*'It  is  further  understood  that  the  party  of  the  second  part 
(Tajiri)  is  to  furnish  a  good  and  acceptable  bond  to  the  party 
of  the  first  part  in  the  amount  of  $1000,  which  amount  it  is 
hereby  agreed  shall  be  the  amount  of  damages  to  the  party  of 
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the  first  part  in  case  the  party  of  the  second  part  (Tajiri) 
fails  to  fulfill  this  agreement.'* 

Pursuant  to  the  provision  of  the  contract  requiring  him  so 
to  do,  Tajiri  secured  from  defendant  a  bond  executed  by  it  in 
the  sum  of  one  thousand  dollars,  payable  to  plaintiff,  and 
conditioned  that  Tajiri  should  well  and  faithfully  perform 
said  contract  so  made  with  plaintiff,  according  to  its  terms 
and  conditions,  in  which  case  it  was  declared  the  bond  should 
be  null  and  void ;  otherwise  to  remain  in  full  force  and  effect. 
This  bond,  as  declared  therein,  was  executed  by  the  surety 
company  upon  certain  express  conditions — ^namely :  that  plain- 
tiff as  obligee  therein  should  fully  perform  all  the  covenants 
contained  in  said  contract  on  its  part  agreed  to  be  performed, 
and  notify  the  surety  **in  writing  of  any  act  on  the  part  of 
the  said  principal  or  his  agents  or  employees  which  may  in- 
volve a  loss  for  which  the  said  surety  is  responsible  hereunder, 
within  ten  days  after  the  obligee  or  any  representative  duly 
authorized  by  him  to  oversee  the  performance  of  said  contract 
shall  learn  of  said  act;  and  a  registered  letter  mailed  to  the 
general  agents  of  said  surety  at  their  office  in  Los  Angeles, 
Gal.,  shall  be  the  notice  required  within  the  meaning  of  this 
bond."  The  complaint  further  alleged  that  on  December  1, 
1910,  Tajiri  entered  upon  and  proceeded  with  the  performance 
of  the  contract,  and  ** about  January  1,  1911,  when  said  con- 
tract had  been  only  partially  performed,  wholly  failed,  neg- 
lected and  refused  to  further  carry  out  or  fulfill  the  terms  and 
conditions,  or  any  of  the  terms  and  conditions,  of  his  said 
contract  with  the  plaintiff,  and  wholly  abandoned  the  same 
and  failed,  neglected  and  refused  to  further  carry  out  and 
perform  the  same  or  any  of  the  same  or  any  part  thereof ;  and 
that  the  said  contract  was  never  carried  out  or  performed  by 
the  said  Tajiri  or  otherwise  or  at  all;  of  all  of  which  the 
plaintiff  duly  notified  the  defendant  Pacific  Surety  Company 
in  writing  as  in  and  by  said  bond  provided." 

*'That  plaintiff  did  and  performed  each  and  every  and  all 
things  required  of  it  by  its  said  contract  with  the  said  Tajiri 
prior  to  the  said  abandonment  thereof,  and  was  at  all  times 
ready,  able  and  willing  to  carry  out  and  complete  the  same 
according  to  the  terms  and  tenor  thereof. 

"That  it  would  be  and  was  and  is  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damages  suffered  by  the 
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plaintiff  by  reaison  of  the  said  breach,  to  wit;  the  said  aband- 
onment by  said  Tajiri  of  the  said  contract,  and  by  reason 
of  such  impracticability  or  extreme  difficulty  of  fixing  such 
damages  the  sum  of  $1000  was  agreed  upon  by  plaintiff  and 
the  said  Tajiri  in  said  contract  as  liquidated  damages  for 
such  breach  and  not  as  a  penalty;  but  that  plaintiff  is  in- 
formed and  believes  and  upon  its  information  and  belief 
alleges  that  said  damages  exceeded  the  sum  of  $1000. 

"That  though  often  requested  so  to  do  the  defendant  Pacific 
Surety  Company  and  the  said  Tajiri  and  each  of  them  have 
failed,  refused  and  neglected,  and  still  fail,  refuse  and  neglect 
to  indemnify  plaintiff  for  its  damages  suffered  by  reason  of 
the  abandonment  by  the  said  Tajiri  of  his  said  contract  with 
plaintiff.'' 

The  prayer  was  for  judgment  against  defendant  for  the 
sum  of  one  thousand  dollars. 

In  addition  to  the  general  demurrer  interposed,  it  was  also 
alleged  that  the  complaint  was  uncertain,  ambiguous,  and  un- 
intelligible for  the  reason,  among  others,  that  it  could  not  be 
ascertained  therefrom  "at  what  time  or  in  what  manner  the 
plaintiff  notified  the  defendant  of  the  failure  of  B.  Tajiri  to 
carry  out  said  contract.** 

By  the  terms  of  the  contract  Tajiri  covenanted  to  do  a  num- 
ber of  things  varying  in  degree  of  importance.  He  was  to 
furnish  bedding  and  food  for  the  men ;  keep  one  general  fore- 
man who  spoke  English,  and  a  boy  who  spoke  English  with 
every  twenty  men ;  pick  the  fruit  clean ;  not  thrash  the  trees 
with  clubs ;  and  not  allow  any  one  connected  with  the  Japan- 
ese camp  to  furnish  intoxicating  liquors  to  any  of  plaintiff's 
white  help.  For  a  failure  to  comply  with  any  one  of  these 
provisions,  it  was  stipulated  in  the  contract  that  the  amount 
of  damage  sustained  by  reason  of  such  noncompliance  should 
be  the  sum  of  one  thousand  dollars.  Says  Mr.  Pomeroy  in  his 
work  on  Equity  Jurisprudence,  section  443:  "Where  an 
agreement  contains  provisions  for  the  performance  or  non- 
performance of  several  acts  of  different  degrees  of  import- 
ance, and  then  a  certain  sum  is  stipulated  to  be  paid  upon  a 
violation  of  any  or  of  all  of  such  provisions,  and  the  sum  will 
be  in  some  instances  too  large  and  in  others  too  small  a  com- 
pensation for  the  injury  thereby  occasioned,  that  sum  is  to  be 
treated   as   a   penalty,   and   not   as   liquidated  damages.*' 


Digitized  by  VjOOQ IC 


Feb.  1914.]     Los  Angeles  0.  G.  Assoc,  v.  Pacific  S.  Co.    99 

Applying  this  rule,  respondent  insists  that  the  sum  of  one 
thousand  dollars  damages  stipulated  in  the  contract  must  be 
regarded  as  a  penalty.  Looking  to  the  code,  however,  we  find 
the  rule  modified  by  section  1670  of  the  Civil  Code,  as  follows : 
"Every  contract  by  which  the  amount  of  damage  to  be  paid, 
or  other  compensation  to  be  made,  for  a  breach  of  an  obliga- 
tion, is  determined  in  anticipation  thereof,  is  to  that  extent 
void,  except  as  expressly  provided  in  the  next  section."  The 
next  section,  1671  of  the  Civil  Code,  provides:  "The  parties 
to  a  contract  may  agree  therein  upon  an  amount  which  shall 
be  presumed  to  be  the  amount  of  damage  sustained  by  a 
breach  thereof,  when,  from  the  nature  of  the  case,  it  would 
be  impracticable  or  extremely  difficult  to  fix  the  actual  dam- 
age." It  thus  appears  that  an  agreement  whereby  the  parties 
to  a  contract  fix  the  amount  of  damages  for  a  breach  of  its 
obligations  in  anticipation  thereof  may  be  enforced  as  a  valid 
contract  where,  from  the  nature  of  the  case,  it  would  be  im- 
practicable or  extremely  difficult  to  fix  the  actual  damage. 
The  rule  stated  in  section  1670  of  the  Civil  Code,  must  be 
presumed  to  apply  in  all  cases,  unless  the  party  seeking  to 
recover  upon  the  agreement  shows  by  averment  and  proof  that 
his  case  comes  within  the  exception  mentioned  in  section  1671. 
(Long  Beach  City  8.  Dist.  v.  Dodge,  135  Cal.  401,  [67  Pac. 
499].)  Plaintiff  alleged  "that  it  would  be  and  was  and  is 
impracticable  or  extremely  difficult  to  fix  the  actual  damages 
suffered  by  the  plaintiff  by  reason  of  said  breach,  to  wit:  the 
abandonment  by  the  said  Tajiri  of  the  said  contract."  This, 
in  our  judgment,  is  sufficient  to  bring  the  case  within  the 
exception.  The  demurrer,  of  course,  admits  this  allegation  to 
be  true.  Whether  or  not  the  evidence  adduced  at  the  trial 
will  support  the  allegation,  is  a  question  which  does  not  now 
arise.  It  may  or  may  not  show  the  contract  which  Tajiri  is 
alleged  to  have  abandoned  was  one  the  nature  of  which  ren- 
dered it  impossible  to  fix  actual  damages,  but  with  this  ques- 
tion we  are  not  now  concerned.  Moreover,  conceding  the 
clause  which  fixed  the  damage  for  a  breach  of  the  terms  of 
the  contract  to  be  void,  such  fact  did  not,  as  claimed  by  re- 
spondent, render  the  entire  agreement  invalid,  or  affect  the 
remainder  of  the  contract  whereby  Tajiri  obligated  himself 
to  perform  the  covenants  on  his  part  contained  therein.  Save 
as  to  such  provision,  which  could  not  be  enforced,  the  contract 
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was  otherwise  a  valid  and  binding  agreement,  and  to  the 
extent  that  it  might  be  enforced  against  Tajiri,  it  could  like- 
wise be  enforced  against  his  bond.  This  being  true,  we  may 
disregard  as  immaterial  and  surplusage,  the  provision  of  the 
contract  fixing  the  damage;  and,  since  the  complaint  shows 
the  making  of  the  contract,  the  giving  of  the  bond  by  defend- 
ant to  secure  the  performance  of  its  terms,  and  a  breach  of 
its  covenants,  with  a  sufiicient  allegation  as  to  the  damage  sua 
tained  (Barr  v.  Southern  Cal.  Edison  Co.,  ante,  p.  22,  [140 
Pac.  47],  decided  by  this  court  February  16,  1914),  it  should 
be  construed  as  sufficient  to  state  a  cause  of  action  for  actual 
damage. 

The  only  point  raised  by  the  special  demurrer  which  we 
deem  necessary  to  consider  is  that  wherein  it  is  alleged  that 
the  complaint  fails  to  show  at  what  time  or  in  what  manner 
the  plaintiff  notified  the  defendant  of  the  failure  of  B.  Tajiri 
to  carry  out  said  contract.  As  stated,  the  bond,  as  a  condition 
precedent  to  recovery  thereon,  provided  that  the  obligee 
therein  should  notify  the  surety  in  writing  of  any  act  consti- 
tuting a  breach  of  the  contract  on  the  part  of  Tajiri,  within 
ten  days  after  learning  of  such  breach;  and  further  provided 
that  a  registered  letter  mailed  to  the  general  agents  of  said 
surety  at  their  office  in  Los  Angeles,  Cal.,  shall  be  the  notice 
required  within  the  meaning  of  this  bond.  The  complaint, 
after  alleging  that  the  acts  on  the  part  of  Tajiri  constituting 
the  breach  of  the  contract  occurred  about  January  1,  1911, 
avers  that  plaintiff  gave  due  notice  thereof  to  the  defendant 
Pacific  Surety  Company  in  writing  as  in  and  by  said  bond 
provided.  Section  457  of  the  Code  of  Civil  Procedure,  pro- 
vides: **In  pleading  the  performance  of  conditions  precedent 
in  a  contract,  it  is  not  necessary  to  state  the  facts  showing 
such  performance,  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part,  and  if 
such  allegation  be  controverted,  the  party  pleading  must  estab- 
lish, on  the  trial,  the  facts  showing  such  performance."  The 
allegation  that  the  notice  was  duly  given  as  in  and  by  said 
bond  provided,  is,  under  the  provisions  of  this  section,  a  suffi- 
cient averment  of  compliance  with  the  condition.  {Richards 
V.  Travelers  Ins.  Co.,  89  Cal.  170,  [23  Am.  St.  Rep.  455, 
26  Pac.  762] ;  Blasingame  v.  Home  Ins.  Co.,  75  Cal.  633,  [17 
Pac.  925].)     The  provision  of  the  bond  requiring  notice  of 
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the  breach  of  the  contract  to  be  given  to  defendant  by  plain- 
tiff was  not  a  promissory  warranty,  as  suggested  by  respond- 
ent, and  hence  the  cases  cited  upon  the  point  do  not  apply. 

While  the  complaint  is  inartificially  drawn,  its  defects  are 
not  subject  to  the  general  or  special  demurrer  interposed 
thereto. 

Judgment  reversed  and  the  trial  court  directed  to  overrule 
the  demurrer. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dr.  No.  1845.    First  Appellate  District.— Febmaiy  26,  1914.] 

V.    B.    SCANLON,    Respondent,    v.    JAMES    JACOBS, 

Appellant. 

JusoiaNT— PowEs  TO  AicxNi>~-GoNsxNT  OF  PARTIES. — ^A  trial  court 
may,  with  the  consent  of  the  parties,  amend  its  findings  and  judg- 
ment before  a  motion  for  a  new  trial  has  been  made  or  an  appeal 
taken,  and  while  it  still  has  jurisdiction  of  the  case. 

Id. — Appeal — Amended  Findings  and  Judgment. — The  amended  find- 
ings and  judgment  thus  supplant  the  original  findings  and  judg- 
ment in  the  case  and  are  the  only  proper  subjects  of  appeaL 

Id. — ^Action  fob  Merchandise  Soii>^Issu£S — Sufficiency  of  Fund- 
ings.— In  an  action  to  recover  a  balance  alleged  to  be  due  upon 
the  purchase  price  of  hogs,  wherein  the  answer  alleges  that  the 
plaintiff  expressly  agreed  that  the  animals  were  in  a  sound  and 
healthy  condition  and  made  false  representations  as  to  such  con- 
dition, a  finding  that  all  of  the  allegations  of  the  complaint  are 
true  and  that  there  was  no  express  mmatj  ai  to  such  condition, 
f airlj  and  fullj  responds  to  the  issaes  presented  bj  the  allegations 
of  the  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County  and  from  an  order  refusing  a  new  triaL  Geo. 
H.  Buck,  Judge. 

The  facts  are  stated  In  the  opinion  of  the  court 

J.  O.  Beisner,  for  AppellaniL 

Harry  E.  Styles,  for  Bespondent 
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RICHARDS,  J. — This  action  was  brought  to  recover  a  bal- 
ance alleged  to  be  due  upon  the  purchase  price  of  a  number 
of  hogs.  The  plaintiff  recovered  judgment  on  December  14, 
1912,  for  the  sum  of  $363.43  and  costs.  On  January  31, 1913, 
the  court,  ''upon  ex  parte  motion  of  counsel  for  plaintiff,  but 
with  the  consent  of  the  defendant''  (so  reads  the  statement 
in  the  case),  filed  amended  findings,  and  caused  an  amended 
judgment  to  be  entered,  reducing  the  amount  of  the  plaintiff's 
recovery  twenty  dollars.  This  reduction  in  the  amount  of  the 
judgment  seems  to  have  been  caused  by  the  discovery  that  a 
miscalculation  had  been  made  in  the  amount  of  interest  due, 
to  that  extent.  Later  the  defendant  moved  for  a  new  trial, 
which  being  denied,  he  appealed  from  the  judgment  of  De- 
cember 14,  1912;  and  also  from  the  amended  judgment  of 
January  31,  1913,  and  from  the  order  denying  the  motion  for 
a  new  trial. 

The  appellant's  first  contention  is  that  the  court  had  no 
power  to  amend  its  judgment  of  December  14,  1912,  or  to 
make  the  amended  findings  and  enter  the  amended  judgment 
of  January  31,  1913.  It  is  a  complete  answer  to  this  conten- 
tion that  the  record  shows,  and  the  defendant  admits,  that  he 
consented  to  the  making  and  entry  of  the  amended  findings 
and  judgment  reducing  the  amount  of  his  liability,  and  that 
the  same  was  accomplished  before  the  motion  for  a  new  trial 
was  noticed  or  an  appeal  taken.  How  this  consent  was  mani- 
fested does  not  appear;  but  in  support  of  the  action  of  the 
court  reducing  the  judgment  against  the  defendant  by  his 
consent  and  for  his  benefit,  it  must  be  assumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  his  consent  thereto  was 
given  in  whatever  formal  and  persuasive  way  was  requisite  to 
induce  the  court's  action.  No  case  has  been  called  to  our 
attention  holding  that  the  parties  to  an  action  may  not  alter 
the  findings  and  judgment  by  consent  before  a  motion  for  a 
new  trial  has  been  made  or  an  appeal  taken,  and  while  the 
court  still  has  jurisdiction  of  the  case.  We  think  the  appel- 
lant's contention  in  this  respect  is  without  merit. 

The  amended  findings  and  judgment  having  thus  supplanted 
the  original  findings  and  judgment  in  the  case,  are  the  only 
proper  subjects  of  appeal. 

The  only  other  point  urged  by  appellant  is  that  the  court 
failed  to  find  upon  certain  material  issues  in  the  case.    The 
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oomplaint  was  in  the  form  of  a  common  count  for  merchandise 
sold  and  delivered.  The  answer  set  forth  the  transaction,  and 
alleged  that  the  plaintiff  sold  his  hogs  to  the  defendant  under 
an  express  agreement  and  understanding  that  said  hogs  were 
in  a  good,  sound,  and  healthy  physical  condition  and  free 
from  disease,  and  that  the  plaintiff,  to  induce  their  said  pur- 
chase, falsely  and  fraudulently  represented  and  stated  to  said 
defendant  that  said  hogs  were  in  such  good,  sound,  and  healthy 
physical  condition  and  free  from  disease,  and  that  said  de- 
fendant was  induced  to  purchase  them  relying  upon  said  rep- 
resentation, which  proved  to  be  false. 

The  court  found  that  all  of  the  allegations  of  the  complaint 
were  true;  and  further  found  "that  there  was  no  express  war- 
ranty given  or  made  on  the  part  of  said  plaintiff  to  said  de- 
fendant at  the  time  of  sale  or  delivery  with  regard  to  the 
condition  of  said  hogs,  as  alleged  in  said  answer  herein,  or  in 
said  cross-complaint ;  nor  was  there  any  agreement  or  under- 
standing at  any  time  in  regard  to  said  matter;  nor  were  said 
hogs  sold  upon  any  agreement  as  to  their  condition  or  freedom 
from  disease.''  We  think  this  finding  fairly  and  fully  re- 
sponds to  the  issues  presented  by  defendant's  answer  and 
eross-complaint,  and  negatives  his  averment  therein  as  to  the 
agreement  and  conditions  under  which  he  purchased  the  hogs. 
The  appellant  does  not  contend  that  this  finding  is  not  fully 
sustained  by  the  evidence  in  the  case. 

The  judgment  and  order  are  a£Srmed« 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[€1t.  No.  1475.    Second  Appellate  Distriet.— February  26,  1914.] 

WILBEBT  MOBGRAGE,  Appellant,  v.  THE  NATIONAL 
BANK  OF  CALIFOBNIA  (a  Corporation),  Bespondent. 

OoiFOBATiONS — ^Blanx  Indobskicxnt  ow  Stogc — Fledox  bt  Holder  fos 
IicPBOPxa  PuBPOSS— Bights  or  Pledgee. — Where  certificates  of 
stoek  are  indorsed  in  blank  to  a  broker  to  sell,  but  he,  acting 
wrongfnllj,  attaches  them  to  his  draft  drawn  on  a  third  person 
and  obtains  credit  thereon  at  a  bank  where  he  is  a  depositor,  the 
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bank  maj,  upon  the  diahonor  of  the  draft,  relmbnne  Itself  bj 
Belling  the  ttoek,  if  it  had  no  notice  of  the  ownership  other  than 
that  presamed  from  the  blank  indorsement  of  the  stock. 

Id. — Salb  of  Stook  by  Pledoix  Bank— Action  poe  Convkesion — 
Pleading  and  Paoor. — In  this  action  against  the  bank  for  alleged 
conversion  on  account  of  such  sale,  want  of  notice  of  any  claim 
or  interest  in  the  stock  bj  any  other  person  than  the  pledgor  is 
sufficiently  set  np  in  an  answer  alleging  the  agreement  and  trans- 
action which  included  the  giving  of  the  credit,  and  further  averring 
that  in  the  transaction  the  defendant  understood  and  believed  the 
pledgor  was  the  absolute  owner  of  the  stock;  and  the  facts  thus 
alleged  are  substantiated  by  the  evidence. 

Id. — Obligation  of  Depositob  to  Bank — Extinction  by  Deposit- 
Bight  or  Setoff.— The  fact  that  on  the  day  following  the  date 
upon  which  the  draft  and  the  stock  were  deposited  and  credit  given, 
an  additional  sum  of  money  was  deposited  with  the  bank  by  the 
pledgor,  which  would  ha^e  been  sufficient,  if  so  applied,  to  dis- 
charge the  amount  of  the  draft  credit,  did  not  operate  to  extinguish 
the  obligation  of  the  pledgor  thereon.  The  bank  had  the  right 
at  any  time  to  offset  any  matured  indebtedness  owing  by  him  to  it 
against  hia  credit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  O.  Moneur,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  N.  Qoodwin,  and  Hunsaker  &  Britt,  for  Appellant. 

Oscar  A.  Trippet,  and  Trippet,  Chapman  &  Biby,  for 
Respondent. 

JAMES,  J. — ^This  action  was  brought  to  recover  damages 
for  the  alleged  conversion  of  fifteen  thousand  shares  of  the 
capital  stock  of  a  certain  oil  company.  The  appeal  is  from  a 
judgment  entered  in  favor  of  the  defendant,  and  is  presented 
on  the  judgment-roll  and  a  bill  of  exceptions. 

In  August,  1910,  one  C.  B.  Miner  was  engaged  in  business  as 
a  stock  broker  in  the  city  of  Los  Angeles  and  a  banking 
account  was  carried  with  him  on  the  books  of  defendant, 
tliner  had,  during  the  time  that  he  carried  the  account  with 
defendant,  been  a  depositor  of  a  large  amount  of  money.  Be- 
tween the  first  and  the  eleventh  days  of  August  he  had  depos- 
ited with  defendant  bank  the  sum  of  $156,919.02.    On  the 
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moming  of  August  12,  1910,  hU  cash  credit  balance  was 
$5,651.84.  At  noon  on  the  same  day  checks  had  been  received 
by  the  bank,  drawn  against  the  account,  aggregating  the  sum 
of  $21,241,  which  checks  were  held  to  await  a  deposit  to  cover. 
At  about  two  o'clock  on  that  day  Miner  offered  for  credit 
drafts  drawn  by  him,  accompanied  by  certificates  of  stocks, 
and  some  checks  drawn  to  his  order.  There  were  four  of  these 
items,  aggregating  $15,739.05,  which  amount  was  passed  to 
his  credit.  At  the  end  of  that  day  the  credit  had  been  ex- 
hausted by  the  payment  of  checks  issued  by  the  depositor.  As 
a  matter  of  fact,  of  the  $15,739.05  credit  given  on  August  12th 
the  amount  of  $12,420  was  made  up  of  items  which  were  not 
bona  fide,  but  fraudulent,  which  fact  was  not  discovered  until 
later.  On  August  13th,  in  the  forenoon,  a  new  deposit  credit 
was  given  Miner  for  items  presented  on  that  day,  amounting 
to  $20,651.25.  That  was  the  last  transaction  had  with  the 
bank  by  Miner,  who  immediately  absconded  and  was  not  there- 
after heard  from.  Among  the  items  included  in  the  credit 
of  $15,739.05  given  on  August  12th  was  one  for  the  sum  of 
$4,837.50,  which  was  represented  by  draft  drawn  by  Miner 
<m  one  Oartland  at  San  Francisco.  Attached  to  this  draft  were 
the  certificates  representing  the  stock  which  it  is  alleged  by 
appellant  was  improperly  converted  to  the  use  of  defendant. 
In  receiving  the  draft  for  collection,  according  to  the  custo- 
mary mode  of  doing  business  with  Miner,  the  bank  did  so  with 
the  agreement  that  if  the  draft  was  not  paid  when  presented, 
the  amount  thereof  should  be  charged  back  to  Miner  in  his 
account,  and  if  he  failed  or  refused  to  reimburse  the  bank 
the  stock  of  the  oil  company  should  then  be  resorted  to  by  the 
bank  to  secure  such  reimbursement.  A  transfer  of  the  certi- 
ficates of  stock  had  been  indorsed  in  blank  by  the  persons  to 
whom  the  stock  had  been  issued,  and  they  were  presented  in 
that  form  by  Miner  to  the  bank  when  he  deposited  the  draft. 
It  is  admitted  that  the  bank,  if  it  had  no  notice  of  any  other 
ownership  than  that  presumed  from  the  blank  indorsement, 
oould  rightfully  assume  that  Miner  was  the  owner  thereof,  and 
if  it  parted  with  value  relying  upon  that  presumption,  the 
title  that  it  might  secure  in  a  proceeding  taken  for  the  purpose 
of  subjecting  the  stock  to  the  satisfaction  of  the  debt  arising 
upon  the  nonpayment  of  the  draft,  would  be  a  good  title,  even 
though  Miner  was  not  the  real  owner,  but,  as  the  fact  was,  had 
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received  the  stock  for  the  purpose  of  making  a  sale  of  it  in 
the  course  of  his  brokerage  business.  The  owners  of  the  stock 
had  in  fact  indorsed  the  transfer  thereof  in  blank  and  had 
given  Miner  authority  to  sell  and  deliver  the  shares  repre- 
sented by  the  certificates.  As  a  matter  of  fact,  however,  Miner 
had  made  no  sale  of  the  stock  to  Gartland,  the  person  upon 
whom  he  drew  his  draft,  and  in  view  of  subsequent  events,  it 
appeared  clear  that  his  intention  when  he  presented  the  draft 
and  stock  was  to  improperly  secure  a  credit  to  be  made  in  his 
favor  and  upon  which  he  might  obtain  money.  As  soon  as 
the  bank  secured  an  intimation  that  Miner  had  absconded, 
which  was  on  August  13th,  it  proceeded  to  apply  the  credit 
balance  of  Miner's  account  to  cover  items  owing  to  it,  arising 
in  part  upon  credits  given  which  were  fraudulently  obtained 
on  drafts  accompanying  purported  certificates  of  stock  which 
were  found  to  be  forgeries,  and  including  one  check  drawn  in 
Miner's  favor  for  the  sum  of  five  thousand  dollars,  the  signa- 
ture of  the  drawer  of  which  was  found  to  be  a  forgery.  The 
amount  of  five  thousand  eight  hundred  dollars  was  credited 
upon  an  indebtedness  evidenced  by  a  promissory  note  drawn  in 
favor  of  the  bank  by  Miner,  upon  which  there  was  then  due  the 
sum  of  twelve  thousand  eight  hundred  dollars;  and  when  these 
amounts  were  charged  against  the  credit,  there  remained  only 
the  sum  of  one  thousand  dollars,  which  was  paid  out  on  a 
check  issued  by  Miner.  After  these  credits  had  been  applied. 
Miner  was  still  indebted  to  defendant.  Within  a  few  days 
thereafter  a  notice  was  received  that  the  $4,837.50  draft  drawn 
upon  Oartland  had  been  dishonored,  and  the  bank,  in  order  to 
reimburse  itself  for  the  credit  on  that  account  as  given  to  and 
used  by  Miner,  took  proceedings  to  sell  and  did  oflfer  for  sale 
and  bid  in,  the  stock  of  the  oil  company  which  had  accom- 
panied this  draft.  Meanwhile  appellant  herein  secured  by 
assignment  whatever  interest,  if  any,  was  retained  by  the  per- 
sons who  had  indorsed  the  stock  to  Miner,  and  this  action  was 
brought  after  refusal  made  by  the  defendant  to  deliver  up  the 
stock  upon  appellant's  demand  therefor. 

The  first  contention  made  by  appellant  is  that  it  was  essen- 
tial for  the  defendant  to  allege  and  prove  that  at  the  time  it 
received  the  stock  in  question  and  at  the  time  it  paid  out  the 
money  credited  to  Miner  on  account  thereof  it  had  no  notice 
of  any  claim  of  interest  possessed  by  any  other  person  in  the 
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shares  of  stock.  The  defendant  in  that  regard  did  allege  in 
its  answer  the  following  facts  which  were  substantiated  by  the 
evidence  and  found  by  the  court  to  be  true:  '*And  that  in  the 
•aid  transaction  involved  in  this  controversy,  when  the  said 
Miner  presented  the  same  to  the  defendant  with  the  draft  at- 
tached as  aforesaid,  the  said  Miner  did  request  of  the  assistant 
cashier  of  defendant  who  was  one  of  the  officers  authorized 
to  act  for  the  bank  in  such  transactions,  that  a  credit  be  given 
him  in  his  deposit  by  way  of  advancement  to  him  for  the 
amount  of  the  said  draft,  and  that  the  said  stock  should  stand 
as  security  for  such  advancement  as  hereinbefore  set  forth, 
and  defendant  did,  pursuant  to  said  request,  investigate  the 
value  of  the  said  stock,  and  being  of  the  opinion  that  its  value 
was  sufficient  to  justify  said  advancement,  did,  upon  the  faith 
of  said  security,  and  upon  the  transfer  and  deposit  of  the 
same  with  the  said  bank,  as  aforesaid,  for  the  purpose  of 
securing  the  said  bank,  defendant  did  credit  the  said  Miner 
with  the  amount  aforesaid,  and  the  same  was  cheeked  out  and 
received  by  said  Miner  as  aforesaid,  and  in  the  said  transac- 
tion this  defendant  understood  and  believed  that  the  said 
Miner  was  the  absolute  owner  of  the  said  stock,  and  defendant 
had  no  knowledge,  information  or  belief,  that  any  other  person 
than  the  said  Miner  had  any  interest  therein,  or  in  any  part 
thereof,  and  said  credit  was  given  upon  the  faith  of  said  be- 
lief." By  this  allegation  the  agreement  and  transaction, 
which  included  the  giving  of  the  credit  and  the  using  of  the 
same  by  the  payment  of  checks  drawn  against  it,  were  first 
set  out,  and  the  allegation  following,  that  ''in  the  said  transac- 
tion this  defendant  understood  and  believed  that  said  Miner 
was  the  absolute  owner  of  the  said  stock,"  seems  sufficient  as 
covering  all  of  the  times  material  to  the  matter  involved  in 
the  question  made.  Because,  on  the  day  following  the  date 
upon  which  the  draft  and  the  oil  stock  were  deposited  and 
credit  given,  an  additional  sum  of  money  was  deposited,  which 
would  have  been  sufficient,  if  so  applied,  to  discharge  the 
amount  of  the  draft  credit,  that  condition  of  the  account  did 
not  operate  to  extinguish  the  obligation  of  Miner  thereon. 
The  defendant  had  the  right  at  any  time  to  offset  any  matured 
indebtedness  owing  by  Miner  to  it  against  his  credit  {Marble 
Co.  V.  Merchants  Nat  Bank,  15  Cal.  App.  347,  [115  Pac.  59] ), 
and  it  was  in  the  exercise  of  this  right  that  it  utilized  the 
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major  portion  of  the  crrdit  obtained  by  the  deposit  of  Angnst 
13th.  At  that  time  it  had  not  been  ascertained  that  the  Oart- 
land  draft  would  be  dishonored,  although  even  had  that  fact 
been  known  the  rights  of  defendant  as  to  the  application  of 
the  credit  would  not  have  been  changed.  It  was  the  agree- 
ment that  the  stock  accompanying  the  draft  might  be  utilized 
for  the  purpose  of  reimbursing  the  bank  on  account  of  that 
particular  credit.  The  bank  to  that  extent  had  security  to 
cover  the  amount  so  credited,  and  unquestionably  it  had  the 
right  to  look  to  that  security  in  securing  satisfaction  of  the 
debt.  Both  questions  discussed  must,  therefore,  be  resolved 
against  the  contention  of  appellant,  and  there  are  none  others 
which  seem  to  require  attention.  There  was  sufficient  evi- 
dence to  sustain  all  of  the  findings  made  by  the  trial  ooort 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  oonearred. 


[C!t.  No.  1488.    Second  Appellate  District.— Febrnary  27,  1M4.] 

VIVA  B.  LYNCH,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  Defendant;  PACIFIC 
ELECTRIC  RAILWAY  COMPANY  (a  Corporation), 
Defendant  and  Appellant. 

Damages  fob  Personal  Injuries — ^Whether  Veboict  so  Bxoxssivx  as 
TO  Suggest  Prejudice  or  Passion. — A  verdict  for  fifteen  thon- 
sand  seven  hundred  and  flftj  dollars  for  personal  injuries  sustained 
hj  a  woman  twenty-three  years  of  age  and  eonsisting  of  a  broken 
leg,  several  broken  ribs,  a  wrenched  back,  and  injury  to  the  norvea 
resulting  in  sensory  paralysis  of  one  arm,  while  large,  cannot  be 
said  to  be  so  excessive  ai  to  justify  the  conclusion  that  it  was 
awarded  under  the  influence  of  passion  or  prejudice. 

Ii>«— Remittino  Part  or  Yebdiot — ^Whethik  Indicates  Prejudice  or 
Passion. — In  such  ease,  where  the  trial  court  orders  a  new  trial 
unless  the  plaintiff,  within  a  time  limited,  files  a  stipulation  re- 
mitting from  the  judgment  a  designated  sum,  and  the  plaintiff 
files  such  stipulation,  and  the  new  trial  is  accordingly  refused, 
this  does  not  indicate  that  the  verdict  was  suggested  by  passion  and 
prejudice  and  therefore  should  be  set  aside  by  the  appeUate  oourt 
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Id. — Atteaij-^Bkvtew  ow  Vebdiot  toe  Pebsonal  Injxtbies  as  Exoss- 
aiTB. — ^A  Terdiet  in  a  personal  injury  ease  will  not  be  disturbed  on 
appeal  as  excessive,  unless  the  amount  of  the  damages  is  obviously 
fo  disproportionate  to  the  injury  proved  m  to  justify  the  eonelusion 
that  the  verdict  is  not  the  result  of  eool  and  dispassionate  disere* 
tion  of  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Fred  V.  Wood,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  W.  McKinley,  and  B.  C.  Gtortner,  for  Appellant 

Flint,  Gray  &  Barker,  for  Respondent 

CONBEY,  P.  J. — In  this  action  the  plaintiff  seeks  to  re- 
cover damages  for  injuries  received  by  her  through  the  negli- 
gence of  the  defendant  while  she  was  a  passenger  in  a  car 
of  the  defendant.  By  a  verdict  of  the  jury  plaintiff  was 
awarded  the  sum  of  $22,750,  and  judgment  was  entered  ac- 
cordingly. In  ruling  upon  defendant's  motion  for  a  new 
trial,  the  superior  court  ordered  that  said  motion  be  granted, 
unless  the  plaintiff  should  within  a  time  limited  file  a  stipula- 
tion remitting  from  the  judgment  the  sum  of  seven  thousand 
dollars,  and  that  if  the  plaintiff  should  file  such  stipulation 
the  motion  for  a  new  trial  should  be  denied.  The  plaintiff 
did  file  the  required  stipulation  remitting  from  the  judgment 
the  sum  of  seven  thousand  dollars,  and  the  motion  was  de- 
nied. The  defendant  appeals  from  the  judgment  and  from 
said  order  denying  its  motion  for  a  new  trial. 

The  defendant  admits  its  negligence  and  its  liability  for 
such  injuries  as  were  received  by  the  plaintiff  at  the  time  and 
place  described  in  the  complaint.  The  defendant  contends 
that  its  motion  for  a  new  trial  should  have  been  granted, 
upon  the  ground  that  the  damages  awarded  are  so  excessive 
that  they  appear  to  have  been  given  under  the  influence  of 
passion  and  prejudice;  that  there  is  no  evidence  proving  or 
tending  to  prove  that  the  plaintiff  sustained  any  injury  or 
suffered  any  disability  which  is  reasonably  certain  to  exist 
in  the  future,  or  any  permanent  disability  whatever;  and 
that  the  amount  of  the  judgment^  even  after  the  reduction 
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to  $15,750,  remains  so  excessive  as  to  be  subject  to  the  same 
objections  before  mentioned. 

The  injuries  of  plaintiff  were  received  as  the  result  of  a 
collision  between  a  train  of  the  Southern  Pacific  Company 
and  an  electric  car  of  the  defendant  company  in  which  the 
plaintiff  was  riding.  The  injuries  received  and  proved  were 
a  fracture  of  the  tibia  immediately  above  the  ankle  of  the  left 
leg;  a  fracture  of  the  third,  fourth,  and  fifth  ribs  of  the  left 
side,  and  a  wrenching  of  the  back  and  injury  to  the  nerves, 
resulting  in  a  sensory  paraljrsis  of  the  left  arm  along  the  en- 
tire length  thereof  from  the  hand  to  the  shoulder.  It  was 
shown  that  the  plaintiff  suffered  much  severe  pain ;  was  com- 
pelled to  remain  constantly  in  bed  for  at  least  two  months, 
and  was  required  to  use  crutches  for  some  time  thereafter. 
At  the  time  of  the  accident  she  was  twenty-three  years  of  age, 
her  health  was  good,  and  she  lived  at  home  with  her  father. 
It  does  not  appear  that  she  had  any  other  occupation  than 
that  of  a  housekeeper.  The  fractured  bone  of  the  leg  was 
healed  so  well  that  at  the  time  of  the  trial  (six  months  after 
the  accident)  she  could  walk  short  distances  without  crutches 
and  the  recovery  would  soon  be  practically  complete.  The 
fractures  of  the  ribs  were  well  healed,  although  there  re- 
mained, and  probably  would  remain,  a  small  calloused  lump  on 
the  breast.  The  principal  permanent  injury  claimed  consisted 
in  the  nervous  shock  and  injury  resulting  in  the  paralysis 
above  mentioned. 

It  is  urged  by  appellant  that  the  testimony  given  as  to  the 
future  condition  of  the  arm  in  question  was  entirely  inade- 
quate to  afford  any  basis  for  a  finding  of  permanent  future 
disability  and  amounted  in  fact  only  to  a  statement  that  the 
future  condition  of  that  arm,  either  as  to  improvement  or 
nonimprovement,  was  but  a  matter  of  conjecture.  Admitting, 
as  we  do,  that  the  plaintiff  is  entitled  to  receive  only  fair  and 
reasonable  compensation  for  such  harm  as  follows  naturally 
from  the  injury,  and  that  she  is  not  entitled  to  any  damages 
that  are  merely  conjectural  or  flow  from  sympathy,  we  must 
look  to  the  record  to  see  whether  there  is  any  evidence  sub- 
stantially in  support  of  the  claim  that  the  injury  and  de- 
scribed condition  of  plaintiff's  arm  are  permanent.  Dr.  New- 
comb  said  that  there  was  a  complete  sensory  paralysis  directly 
over  the  plaintiff's  left  shoulder  and  in  the  arm,  and  also  in 
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that  arm  some  motory  paralysis.     "As  to  sensory  condition 
of  the  left  arm,  I  would  say  that  after  six  or  eight  months 
with  no  improvement,  it  looks  very  unfavorable  with  refer- 
ence to  prognosis.    As  to  whether  there  will  ever  be  a  com- 
plete return  of  normal  conditions  in  that  left  arm,  I  could 
only  say  that  it  looks  very  unfavorable."    Dr.  Brainerd  said: 
"While  there  may  be  some  improvement  over  present  condi- 
tions, there  will  never  be  full  return  of  the  usefulness  of  the 
arm.    The  sensation  and  motion  and  muscular  development 
will  never  be  the  same  as  they  were  before.    It  is  accurate  to 
state  that  in  my  opinion  the  extent  of  any  improvement  is  en- 
tirely conjectural."    On  cross-examination  he  said:  "As  to 
the  condition  of  her  left  arm,  my  opinion  is  that  we  cannot 
tell  what  degree  of  recovery,  if  any,  will  take  place,  and  we 
cannot  say  tJiat  it  will  not  take  place.    It  is  too  early  yet. 
It  is  six  months  now  and  no  improvement  has  apparently  taken 
place,  very  little,  and  we  cannot  say  from  that  that  there  will 
absolutely  be  an  improvement.     Every  month  that  goes  by 
lessens  the     probability  of  future  improvement,  but  when  it 
comes  to  saying  absolutely  that  this  patient  will  not  recover 
beyond  the  present  condition,  we  cannot  say  that."    He  also 
stated  his  opinion  that  the  plaintiff  has  a  distinct  lesion  of 
the  nerve  supply  of  the  limb,  and  that  the  type  of  it  is  neu- 
ritis,— brachial  neuritis.     Dr.  Pepper  said:  "Assuming  from 
the  history  of  the  case  that  the  sensory  paralysis  has  extended 
in  the  past  six  months,  I  would  say  that  it  is  progressive  and 
is  getting  worse  and  would  be  permanent  under  those  condi- 
tions.    I  cannot  foretell  the  extent  to  which  that  paralysis 
will  go  in  the  future."    On  the  other  hand,  we  find  that  Dr. 
Bryant  and  Dr.  MacQowan  were  of  the  opinion  that  the  diflS- 
culty  existing  in  plaintiff's  left  arm  is  a  purely  functional 
trouble;  that  she  was  suffering  from  an  hysterical  paralysis 
of  the  nerves,  or  sensation  in  her  left  arm ;  and  that  in  a  short 
time  there  would  be  a  very  complete  recovery  of  the  plaintiff 
in  respect  to  the  nervous  trouble  and  loss  of  sensation  in  the 
arm,  as  well  as  with  respect  to  the  other  injuries  received. 

Prom  the  evidence  thus  summarized  it  appears  that  there 
was  ample  testimony  upon  which  to  base  the  finding  implied 
in  the  jury's  verdict  and  in  the  court's  order,  that  the  nervous 
injuries  and  condition  of  paralysis  in  plaintiff's  arm  and 
shoulder  are  of  ver^'  serious  character  and  reasonably  certain 
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to  continue  for  an  indefinite  time.  The  physicians  who  testi- 
fied for  the  plaintiff  were  not  willing  to  forecast  the  future 
as  to  the  questions  presented,  in  absolute  terms.  They  indi- 
cated a  reasonable  probability  that  the  injuries  are  permanent. 
On  the  other  side  the  testimony  indicated  a  reasonable  prob- 
ability that  they  are  not  permanent.  Under  such  circum- 
stances of  conflicting  opinion  the  jury  in  rendering  a  verdict 
are  entitled  to  find  the  facts  in  accordance  with  that  part  of 
the  evidence  in  which  they  place  the  greater  confidence. 

In  Morgan  v.  Southern  Pacific  Co.,  95  Cal.  501,  508,  [30 
Pac.  601,  602],  the  supreme  court,  in  passing  upon  a  claim 
that  damages  awarded  by  a  jury  were  excessive,  said:  "The 
amount  of  the  verdict  is  certainly  quite  large — ^larger  than 
we,  if  sitting  as  a  jury,  would  have  felt  it  our  duty  to  give. 
But  that  consideration  alone  is  not  sufficient  to  warrant  us  in 
disturbing  the  verdict.  There  is  no  absolute  rule  in  such  a 
case ;  and  about  all  that  can  be  safely  said  on  the  subject  may 
be  found  in  the  opinion  of  the  court  in  Aldrich  v.  Palmer,  24 
Cal.  513,  and  the  cases  there  cited.  The  general  conclusion, 
as  nearly  as  one  can  be  formulated,  is  as  there  stated, — 
namely,  that  a  verdict  will  not  be  disturbed  because  excessive, 
'unless  the  amount  of  the  damages  is  obviously  so  dispropor- 
tionate to  the  injury  proved  as  to  justify  the  conclusion  that 
the  verdict  is  not  the  result  of  cool  and  dispassionate  discre- 
tion of  the  jury.*  *' 

In  Zibbell  v.  Southern  Pacific  Co.,  160  Cal.  237,  254,  [116 
Pac.  513,  520],  it  is  said:  ''It  has  been  decided  by  this  court 
that  the  only  means  of  discovering  the  existence  of  passion  and 
prejudice  as  influencing  a  verdict  is  by  comparing  the  amount 
of  the  verdict  with  the  evidence  before  the  trial  court.  To 
say  that  a  verdict  has  been  influenced  by  passion  and  preju- 
dice is  but  another  way  of  saying  that  the  verdict  exceeds 
any  amount  justified  by  the  evidence.  (Doolan  v.  Omnibus 
Cable  Co.,  140  Cal.  375,  [73  Pac.  1060].)  Damages  in  cases 
such  as  this  are  not  liquidated.  No  fixed  amount  may  be 
recovered,  no  exact  proof  of  any  fixed  amount  can,  from  the 
nature  of  the  case  and  of  the  elements  which  enter  into  the 
award  of  damage,  ever  be  made." 

The  suggestion  is  made  by  counsel  for  appellant  that  the 
conditional  order  which  was  made  by  the  court  requiring  the 
plaintiff  to  reduce  the  amount  of  this  judgment,  amounts  to  a 
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finding  that  the  Terdict  was  influenced  by  passion  and  preju- 
dice. That  suggestion  is  answered  by  the  language  above 
quoted.  The  court's  order  amounted  to  nothing  more  than  a 
finding  by  the  judge  that  the  verdict  ''exceeds  any  amount 
justified  by  the  evidence.''  In  the  absence  of  any  other  evi- 
dence affecting  the  conduct  of  the  jury,  the  case  is  now  in 
substantially  the  same  state  as  if  the  jury  had  rendered  a 
verdict  for  the  lower  amount,  $15,750,  and  the  court  had 
thereupon  denied  a  motion  for  a  new  trial.  In  this  case,  while 
the  judgment  is  large,  ''the  amount  of  damage  was  a  ques- 
tion for  the  jury  subject  to  the  supervision  and  correction  of 
the  trial  court."  That  supervision  having  been  exercised  and 
that  correction  having  been  made  by  the  trial  judge,  the  rec- 
ord does  not  clearly  warrant  a  conclusion  that  under  the  cir- 
circumstances  the  judgment  should  be  further  reduced. 
{Perkins  v.  Sunset  Tel,  <&  Tel.  Co.,  155  Cal.  712,  722,  [103 
Pac.  190].) 
The  judgment  and  order  are  a£Srmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal  was  denied  by 
the  supreme  court  on  April  27,  1914. 


[Civ.  No.  1440.    Second  Appellate  District.— Mareb  2,  1914.] 

G.  T.  BOYD,    Respondent,  v.  THE    MODEL    GROCERY 
COMPANY  (a  Corporation),  Appellant. 

BunJ>IN0    OONTBACT — OLD     AND      NEW    BUILDINGS — InTEBPBXTATION    OF 

Agrkement. — ^Where  the  owner  of  a  livery  stable  enters  into  a  writ- 
ten contract  wherebj,  in  consideration  of  the  other  party  agreeing 
to  lease  the  same  for  a  term  of  five  years,  he  agrees  to  "build  a 
two-story  brick  building,  thirty-five  by  sixty  feet,  addition  to  the 
(old)  building  now  located  on  the  southeast  corner  of  West  Green 
and  South  Delacy  streets,  in  the  city  of  Pasadena,  state  of  Califor- 
nia; each  story  to  be  eight  feet  in  the  clear  on  each  floor,  the 
arrangement  of  stalls,  doors,  driveways  and  windows  bm  p«r  verbal 
S4  Cal.  App.~8 
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agreement  to  suit"  the  other  partj,  does  not  embrace  the  rearrange- 
ment and  construction  of  the  feedwaj  over  the  stalls  in  the  old 
building,  but  is  restricted  to  the  four  subjects  therein  specified. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Orant  Jackson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  P.  Cary,  Edward  E.  Milliken,  and  Bennett  &  Cary, 
for  Appellant. 

M.  B  Butler,  for  Respondent. 

SHAW,  J. — Action  to  recover  damages  alleged  to  have  been 
sustained  by  reason  of  defendant's  failure  to  execute  a  lease 
of  real  property  in  accordance  with  its  contract  in  writing 
80  to  do. 

Judgment  went  for  plaintiflF,  from  which,  and  an  order 
denying  its  motion  for  a  new  trial,  defendant  appeals. 

Plaintiff  was  the  owner  of  an  old  building  which  theretofore 
had  been  used  as  a  livery  stable.  As  a  result  of  negotiations 
between  plaintiff  and  defendant,  a  written  contract  was  made 
whereby,  in  consideration  of  defendant  agreeing  to  lease  the 
same  for  a  term  of  five  years,  plaintiff  agreed  to  **  build  a  two- 
story  brick  building,  thirty-five  by  sixty  feet,  addition  to 
the  (old)  building  now  located  on  the  southeast  comer  of 
West  Green  and  South  Delacy  streets,  in  the  city  of  Pasa- 
dena, state  of  California;  each  story  to  be  eight  feet  in  the 
clear  on  each  floor;  the  arrangement  of  stalls,  doors,  driveways 
and  windows  as  per  verbal  agreement  to  suit  said  Model 
Grocery  Co.,  .  .  .  said  building  to  be  completed  by  July  1st, 
1910."  Plans  and  specifications  for  the  new  building  were 
drawn  and  approved  by  defendant,  and  the  work  of  construct- 
ing the  same  completed  in  full  accordance  therewith.  While 
the  agreement  by  its  terms  refers  solely  and  alone  to  the  new 
building  to  be  constructed,  and  makes  no  reference  to  the 
old  building  or  any  changes  therein,  plaintiff  nevertheless 
alleges  that  the  verbal  agreement  mentioned  therein  was  under- 
stood to  apply  and  refer  to  the  arrangement  of  the  stalls, 
driveways,  and  windows  in  the  old    building,  under  which 
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verbal  agreement  it  is  alleged  plaintiff  was  to  remove  the 
twenty-four  existing  stalls,  cement  the  floor  occupied  by  them, 
locate  the  stalls  and  driveway  on  said  floor  space  where  de- 
fendant designated,  and  cut  doors  through  where  defendant 
indicated.  There  is  no  ambiguity  or  uncertainty  in  the  written 
contract.  Except  for  the  allegation  of  the  complaint,  the 
verbal  agreement  could  not  be  cov.strued  as  referring  to  the 
arrangement  of  stalls,  doors,  driveways,  and  windows  in  the 
old  building.  By  its  answer  defendant  alleged  that  the  verbal 
agreement  referred  to  in  said  written  contract  was  not  re- 
stricted as  therein  specified,  but  that  it  had  reference  to  the 
making  of  such  alterations  in  the  old  building  in  a  manner 
and  to  such  extent  as  would  render  it  suitable  as  a  barn  and 
stable  for  the  use  of  defendant;  and  that  such  verbal  agree- 
ment was  intended  to  and  did  cover  not  only  the  arrangement 
of  stalls,  doors,  driveways,  and  windows  therein — all  of  which 
appear  to  have  been  constructed  in  a  manner  satisfactory  to 
defendant — ^but  also  included  and  covered  the  rearrangement 
and  construction  of  the  feedway  over  the  stalls  in  the  old 
building,  the  neglect  of  plaintiff  to  make  further  changes  in 
which  constitutes  the  sole  ground  upon  which  defendant  now 
justifies  its  refusal  to  execute  the  lease.  The  contract  is  clear 
and  explicit  and  entirely  free  from  such  ambiguity  as  to  call 
for  an  application  of  the  rules  of  interpretation.  Conceding 
plaintiff  was  required  to  construct  the  doors,  driveways,  stalls, 
and  windows  in  the  old  huUding  to  suit  defendant,  the  agree- 
ment, since  it  is  restricted  to  such  items  alone,  cannot  be 
construed  to  apply  to  the  feedway  over  the  stalls,  or  to  other 
ehanges  not  specified. 

The  court  found  that:  *'It  is  untrue  that  the  verbal  agree- 
ment referred  to  in  said  written  contract  was  that  the  build- 
ing of  the  addition  therein  mentioned  and  the  alterations  in 
the  old  building  should  be  made  so  that  said  buildings  when 
completed  might  be  suitable  for  the  defendant  for  its  bam  and 
stables."  And,  notwithstanding  this  finding  which,  if  sup- 
ported by  the  evidence,  is  fatal  to  defendant's  contention,  it 
also  found  **that  it  is  true  that  .  .  .  the  runway  from  the  new 
to  the  old  building  was  made  as  ordered  and  directed  by  de- 
fendant and  with  defendant's  assent  and  approval  and  accord- 
ing to  said  plans  and  specifications  and  said  verbal  agreement" ; 
and  further,  that  during  all  of  said  times  defendant  had  an  in- 
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spector  present  on  its  behalf  to  pass  upon  the  work  from  time 
to  time  as  it  proceeded.  An  examination  of  the  record  shows 
that,  notwithstanding  the  fact  that  the  contract  was  free  from 
ambiguity,  the  court  permitted  testimony  tending  to  show  that 
prior  to  its  making  the  parties  had  discussed  the  proposed  con- 
tract for  a  month  or  more ;  that  defendant  had  caused  to  be 
prepared  a  rough  pencil  sketch  from  which  the  plan  and 
specifications  of  the  new  building  were  made ;  that  plaintiff,  at 
the  request  of  defendant,  did  in  fact  voluntarily  change  and 
reconstruct  the  feedway  in  controversy  in  accordance  with 
the  request  and  suggestions  of  defendant,  whoae  president  and 
stable  foreman  were  present  and  inspected  the  work  on  numer- 
ous occasions,  and  did  not  object  to  the  same ;  that  nevertheless 
it  was  unsatisfactory  to  defendant  and  it  demanded,  as  a 
condition  of  entering  into  the  lease,  that  the  feedway  be 
changed  and  reconstructed  in  a  different  manner,  and  that 
plaintiff  refused  to  comply  with  such  demand.  In  our  opin- 
ion, the  evidence  is  ample  to  support  the  findings  made  by  the 
court.  Appellant  does  not  claim  that  the  old  building  was 
the  subject  of  a  verbal  contract,  but  insists  that  the  written 
contract,  though  silent  thereon,  included  the  construction  of 
the  feedway,  when  according  to  its  terms  it  is  restricted  to  the 
four  subjects  therein  specified,  all  of  which  were  constructed 
in  a  manner  satisfactory  to  defendant.  The  record  discloses 
no  evidence,  either  circumstantial  or  otherwise,  which  would 
have  justified  the  court  in  finding  that  by  the  terms  of  the 
written  contract  plaintiff  agreed  to  make  any  changes  in  the 
feedway.  Assuming,  however,  that  it  did,  the  testimony  of 
plaintiff  is  to  the  effect  that  he,  as  requested  by  defendant, 
changed  and  reconstructed  it  as  directed.  This  being  true, 
defendant  was  estopped  from  demanding  further  changes. 
Moreover,  considering  the  extent  of  the  work  in  constructing 
the  building  and  the  claim  of  appellant,  based  on  the  evidence, 
that  the  change  which  it  insists  upon  could  have  been  made 
at  an  expense  of  twenty-five  dollars,  it  constituted  a  substan- 
tial compliance  with  the  contract  even  as  interpreted  by  de- 
fendant. 

The  judgment  and  order  are  afBrmed. 
CSonrey,  P.  J.,  and  James,  J.,  concurred. 
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rciv.  No.  1327.    Tint  Appellate  District.— March  7,  1914.] 

SINSHEIMER  BROS  (a  Corporation),  Appellant,  v.  JOHN 
KELSHAW  et  al.,  Respondents. 

MoBTOAGE  or  Dtop — Transaction  Betwxbn  Mobtoaqob  and  MoBTOAon 
Whether  Fraudulent  as  to  Creditors  or  Mortoaoor. — In  this 
action  wherein  an  attaching  creditor  of  a  mortgagor  of  a  erop  of 
beans  attacks  as  frandulent  an  assignment  by  the  mortgagor  to  the 
mortgagee  of  his  interest  in  the  crop  in  consideration  of  the  mort- 
gagor releasing  a  mortgage  on  personal  property  of  the  wife  of 
the  mortgagor,  and  also  paying  the  expenses  of  pending  litigation 
involving  the  mortgage,  the  evidence  is  sufBeient  to  sustain  the 
finding  of  the  trial  court  that  the  assignment  was  not  made  with 
intent  to  defrand  the  attaching  creditor,  and  that  it  was  supported 
by  a  sufficient  eonsideration. 

APPEAL  from  an  order  of  the  Superior  Court  of  San  Luis 
Obispo  Connty  refusing  a  new  trial.    E.  P.  Unangst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  P.  Eaetzel,  for  Appellant. 

C.  U.  Armstrong,  and  Paul  M.  Gregg,  for  Respondents. 

KERRIGAN,  J. — Judgment  in  this  case  went  for  defendant 
A.  J.  Sousa  against  the  plaintiff.  Thereafter  plaintiff's  mo- 
tion for  a  new  trial  was  denied,  and  from  such  order  it  now 
prosecutes  this  appeal. 

In  May,  1906,  Frank  G.  Lucas,  as  security  for  the  payment 
of  a  promissory  note,  gave  to  A.  J.  Souza  a  mortgage  on  his 
crop  of  beans,  and  at  the  same  time  his  wife,  Emilia  Lucas, 
as  further  security  for  the  same  note,  executed  to  Souza  a 
chattel  mortgage  on  certain  horses,  farming  implements,  and 
other  personal  property,  being  her  separate  property  acquired 
from  her  former  husband,  then  deceased. 

In  November,  1906,  the  plaintiff  recovered  a  judgment 
against  Frank  G.  Lucas,  which  was  regularly  entered  and  dock- 
eted. Disputing  the  validity  of  the  crop  mortgage  held  by 
Souza,  it  caused  the  sheriff  to  take  the  crop  by  virtue  of  a 
writ  of  attachment  directed  against  the  property  of  Lucas, 
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whereupon  Souza  brought  suit  to  foreclose  said  mortgage,  un- 
der which  action  the  beans  were  placed  in  the  hands  of  de- 
fendant Kelshaw  as  receiver.  In  attaching  the  crop  of  beans 
the  plaintiff  did  not  pay  or  tender  to  the  mortgagee  the  amount 
of  the  mortgage  and  interest,  or  deposit  the  amount  thereof 
with  the  county  clerk  or  treasurer,  as  provided  by  section  2969 
of  the  Civil  Code,  and  the  trial  court  therefore  found  the  at- 
tachment proceeding  to  be  illegal.  It  also  held  that  the 
chattel  mortgage  was  made  in  good  faith.  Accordingly  a  de- 
cree was  entered,  directing  that  the  beans  be  sold  to  satisfy 
the  mortgage.  This  judgment  was  affirmed  first  by  the  district 
court  of  appeal,  and  subsequently  by  the  supreme  court. 
(Sousa  V.  Lucas,  156  Cal.  460,  [105  Pac.  413].)  Within  a 
month  after  the  district  court  of  appeal  had  decided  the  cause, 
and  nearly  ten  months  before  the  judgment  therein  was 
affirmed  by  the  supreme  court,  to  wit,  on  January  20,  1909, 
Lucas  executed  an  assignment  to  Souza  of  all  his  interest 
in  said  crop  of  beans,  the  consideration  being  that  Souza 
would  release  the  chattel  mortgage  on  the  personal  property 
of  Mrs.  Lueas,  and  would  look  solely  to  the  crop  of  beans  for 
the  satisfaction  of  Lucas's  indebtedness  to  him,  and  would 
also  pay  all  costs  and  expenses  growing  out  of  the  litigation 
concerning  the  chattel  mortgage,  whether  covered  by  the  judg- 
ment of  foreclosure  or  not.  Shortly  thereafter  and  long  prior 
to  the  time  when  the  garnishment  in  the  present  case  was 
levied,  Souza  gave  the  receiver  notice  of  the  assignment. 

In  March,  1909,  by  stipulation  of  the  parties  the  beans  were 
sold,  and  they  brought  something  in  excess  of  five  hundred 
dollars  more  than  was  necessary  to  satisfy  the  judgment  in 
favor  of  Souza.  Plaintiff  claims  that  this  sum  should  be 
applied  on  account  of  its  judgment.  Defendant  Souza,  on  the 
other  hand,  insists  that  such  excess  belongs  to  him  by  virtue 
of  the  assignment. 

As  stated  by  counsel  for  the  plaintiff,  the  only  question 
involved  in  the  case  is  the  validity  of  the  assignment.  It  is 
plaintiff's  contention  that  the  assignment  was  made  with  in- 
tent to  defraud  it  and  prevent  it  from  satisfying  any  part 
of  its  judgment  against  Lucas;  also  that  it  was  made  without 
any  consideration,  and  is  therefore  void. 

While,  as  we  have  seen,  the  beans  brought  over  five  hundred 
dollars  more  than  the  sum  necessary  to  satisfy  the  judgment 
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of  foreclosure,  it  was  by  no  means  certain  at  the  time  the 
assignment  was  made  that,  when  the  beans  should  be  sold 
the  market  value  would  be  as  high  as  it  ultimately  proved  to 
be,  for  at  several  periods  during  the  pendency  of  the  action 
the  market  value  of  this  product  was  so  low  that  had  the 
beans  been  sold  at  any  of  such  times  the  amount  realized  would 
not  have  been  sufficient  to  satisfy  the  Souza  jud<?ment.  Not 
only  was  the  profit,  if  any,  which  Souza  might  make  on  a  sale 
of  the  beans  uncertain,  but  there  was  also  a  doubt  as  to  the 
result  of  the  litigation  concerning  the  crop,  which  was  at  that 
time  pending  in  the  supreme  court.  In  addition  to  those  mat- 
ters Souza,  as  agreed,  released  the  chattel  mortgage  on  the 
separate  personal  property  of  Mrs.  Lucas,  and  undertook  to, 
and  did  pay  all  the  expenses  of  the  litigation,  a  very  substan- 
tial portion  of  which  was  not  taxable  as  costs  of  suit. 

We  think  it  sufficiently  appeajrs  from  this  brief  resum6  of 
the  facts,  that  it  cannot  correctly  be  said  that  there  is  no  evi- 
dence to  sustain  the  findings  of  the  court  in  favor  of  the  valid- 
ity of  the  assignment. 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[Civ.  No.  1311.    Fint  Appellate  District.— March  9,  1914.] 

JOHN  F.  KELLY,  as  Trustee  in  Bankruptcy  of  the  Estate 
of  James  Treadwell,  Appellant,  v.  FRANK  BARNET, 
as  Sheriflf  of  the  County  of  Alameda,  Respondent. 

Execution  Sale — ^Necessity  of  Payment  of  Bid — Interpretation  of 
Code  Sections. — Sections  681  to  700  of  the  Code  of  Civil  Procedure 
govern  the  issuance  and  enforcement  of  writs  of  execution,  and 
prescribe  the  powers  and  dutios  of  the  officers  executinjj  the  same; 
and  their  plain  intendment  is  that  sales  of  prupertj  under  execution 
ihall  be  conducted  for  cash,  and  that  successful  bidders  shall  be 
prepared  to  pay  the  amount  of  their  bids  in  cash  at  the  time  of 
the  sale.  No  distinction  ii  made,  in  these  respects,  between  pur- 
chasers who  are  also  judgment  creditors  and  those  who  are  not. 

IDl — PUKCHASE   BY  JUDGMENT   CbEDITOH — NECESSITY   OF   CASH  PAYMENT. 

While  a  judgment  creditor  wiio  bids  in  the  property  at  execution 
for  the  amount  of  hit  judgment  may,  as  a  matter  of  convenience, 
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arrange  with  the  officer  making  the  B&le  to  hxw  the  latter  accept 
his  receipt  for  the  amount  of  the  judgment  in  lieu  of  the  cash 
payment  required  bj  his  bid,  still  the  officer  is  not  bound  to  do 
this,  and  may  in  every  instance  require  the  successful  bidder  to  pay 
in  cash  the  amount  of  his  bid  at  the  dose  of  the  sale. 

Id. — FAILURE  OF  PUBCUASES  TO  TENDER  AMOUNT  OF  BiD— BlOHT  TO  DE- 
MAND Certificate  of  Sale — Commissions. — ^Where  the  judgment 
creditor  bids  in  the  property  at  execution  sale,  but  does  not  pay  or 
tender  the  cash  amount  of  his  bid,  he  does  not  become  a  purchaser 
at  the  sale  within  the  contemplation  of  the  statute,  and  has  no  right 
to  demand  a  certificate  of  sale;  and  no  money  having  been  collected 
by  the  sherifF  on  the  execution,  no  question  as  to  his  right  to  charge 
or  collect  a  commission  can  properly  arise. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Wm.  S.  Wells,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Daniel  O'Connell,  for  Appellant 

Reid  &  Dozier,  and  John  J.  A.  Allen,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  en- 
tered after  an  order  sustaining  a  general  demurrer  to  the 
complaint,  the  plaintiff  declining  to  amend. 

The  action  was  in  the  nature  of  an  application  for  a  writ 
of  mandate  to  compel  the  defendant,  as  sheriff  of  Alameda 
County,  to  make,  execute,  deliver,  and  record  a  certificate  of 
sale  upon  execution  of  certain  real  property,  in  favor  of  the 
plaintiff  as  the  purchaser  thereof  at  such  sale.  The  following 
are  the  essential  facts  set  forth  in  plaintiff's  application  for 
the  writ :  The  plaintiff,  as  trustee  in  bankruptcy  of  the  estate 
of  James  Treadwell,  brought  an  action  against  one  John 
Treadwell  to  recover  the  sum  of  about  forty-nine  thousand 
dollars  alleged  to  be  due  by  the  latter  to  said  estate  in  bank- 
ruptcy ;  and  in  said  action  caused  an  attachment  to  be  levied 
upon  certain  real  property  in  the  county  of  Alameda.  The 
plaintiff  obtained  judgment  in  said  action  for  the  sum  of 
$49,719.77,  and  thereupon  caused  a  writ  of  execution  to  issue 
and  be  levied  upon  said  property.  At  the  sale  by  the  sheriff 
under  said  writ  plaintiff  was  the  only  bidder,  and  he  bid  in 
the  property  for  the  full  sum  of  his  judgment  and  costs^  which 
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then  aggregated  the  sum  of  $50,400.43.  At  the  time  of  the 
levy  of  the  writ  of  execution  plaintiff  paid  the  defendant  as 
sheriff  the  sum  of  twenty-five  dollars  on  account  of  the  costs 
and  expenses  of  such  levy  and  sale;  but  he  has  not  paid  or 
tendered  to  the  defendant,  as  such  sheriff  or  otherwise,  any 
other  sums  of  money  on  account  of  said  sale  or  of  the  sum 
bid  by  the  plaintiff  as  the  purchaser  thereat;  but  in  lieu 
thereof  he  has  tendered  to  the  defendant,  as  sheriff  and  as  the 
officer  conducting  said  sale,  e  receipt  for  the  full  amount 
of  plaintiff's  bid  for  the  property,  and  has  thereupon  de- 
manded that  the  defendant,  as  such  sheriff,  make,  issue,  de- 
liver, and  cause  to  be  recorded  a  certificate  of  such  sale  in 
plaintiff's  favor.  The  defendant,  as  sheriff,  declines  to  do 
this  for  the  reason  that  his  commissions  upon  the  sale,  amount- 
ing to  the  sum  of  $258.93,  have  not  been  paid. 

The  appellant's  contention  is  that,  being  the  judgment  cred- 
itor in  the  action  wherein  the  execution  was  issued  and  the 
execution  sale  conducted,  and  having  bid  in  the  property  for 
the  amount  of  his  judgment  and  costs,  he  was  not  required 
to  go  through  the  formality  of  paying  over  to  the  sheriff  the 
amount  of  his  bid  in  cash  in  order  to  have  the  sheriff  repay 
it  to  him  in  satisfaction  of  his  judgment ;  and  that,  in  lieu  of 
making  such  payment,  he  was  entitled  to  hand  the  sheriff  a 
receipt  in  fuU  of  the  amount  due  on  the  judgment  as  the 
equivalent  of  the  cash  to  be  paid  on  his  bid ;  and  hence  that 
the  sheriff,  not  being  entitled  to  receive  any  cash,  and  not 
actually  receiving  or  collecting  any,  was  not  entitled  to  charge 
commissions  on  the  collection  upon  execution  of  the  amount 
due  on  the  judgment. 

This  specious  contention  of  the  plaintiff  finds  no  authority 
to  support  it  in  the  law  relating  to  execution  sales.  Sections 
681  to  700  of  the  Code  of  Civil  Procedure  govern  the  issuance 
and  enforcement  of  writs  of  execution,  and  prescribe  the 
powers  and  duties  of  the  officers  executing  the  same.  The 
plain  intendment  of  these  sections  is  that  sales  of  property 
under  execution  shall  be  conducted  for  cash,  and  that  suc- 
cessful bidders  shall  be  prepared  to  pay  the  amount  of  their 
bids  in  cash  at  the  time  of  the  sale.  No  distinction  is  made 
between  purchasers  who  are  also  judgment  creditors  and  those 
who  are  not.  It  is  true  that  the  judgment  creditor  who  bids 
in  the  property  for  the  amount  of  his  judgment  may,  as  a 
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matter  of  convenience,  arrange  with  the  officer  making  the  sale 
to  have  the  latter  accept  his  receipt  for  the  amount  of  the 
judgment  in  lieu  of  the  cash  payment  required  by  his  bid; 
but  the  officer  is  not  bound  to  do  this,  and  may  in  every  or 
any  instance  require  the  successful  bidder  to  pay  in  cash  the 
amount  of  his  bid  at  the  close  of  the  sale.  (Code  Civ.  Proc., 
sec.  695.)  The  sheriff  in  this  case  evidently  took  this  posi- 
tion, and  was  also  evidently  led  to  do  so  by  the  claim  of  the 
appellant  that  he  had  no  right  to  charge  and  collect  his  com- 
mission because  he  had  not  actually  collected  the  money  on 
the  execution.  We  have  no  doubt  of  the  soundness  of  the 
respondent's  position.  As  sheriff  he  was  not  bound  to  make, 
execute,  deliver,  or  record  a  certificate  of  sale  to  a  bidder 
who  had  not  become  a  purchaser  by  paying  or  tendering  in 
cash  the  amount  of  his  bid  for  the  property ;  nor  was  he  bound 
to  accept  the  proffered  receipt  of  the  judgment  creditor  in 
lieu  of  such  payment.  The  case  rests  there  so  far  as  it  is 
disclosed  by  the  material  averments  of  the  complaint.  The 
bidder  not  having  paid  or  tendered  the  cash  amount  of  his 
bid,  did  not  become  a  purchaser  at  the  sale  within  the  con- 
templation of  the  statute,  and  had  no  right  therefore  to  de- 
mand a  certificate  of  sale ;  and  the  ^eriff  not  having  as  yet 
collected  any  money  on  the  execution,  no  question  as  to  his 
right  to  charge  or  collect  a  commission  could  properly  arise 
in  this  case.     (Pol.  Code,  sec.  4300b.) 

The  authorities  relied  upon  by  the  appellant  have  no  appli- 
cation to  the  case  at  bar  for  the  reason  that  they  relate  to  the 
rights  of  a  purchaser  at  execution  sales,  to  which  position, 
as  has  been  seen,  the  appellant  never  attained.  We  think  the 
demurrer  was  properly  sustained. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[C5v.  No.  ia09.    First  AppeHate  District.— March  11,  1914.] 

JOHN  W.  KOCH,  Appellant,  v.  THE  SPEEDWELL 
MOTOR  CAR  COMPANY  (Pacific  Coast  Branch)  (a 
Corporation),  Respondent. 

Appeal—Judgment  Sustaining  Demuereb — Reasons  Assigned. — A  de- 
fendairt  cannot  be  deprived  of  the  right  to  be  heard  on  appeal  upon 
anj  or  all  of  the  grounds  of  his  demurrer,  merely  because  the  court 
below  designated  a  single  ground  as  the  reason  for  its  order  sus- 
taining the  demurrer;  if  his  demurrer  is  well  taken  upon  anj  ground, 
the  order  sustaining  it  will  be  affirmed  regardless  of  the  reasons 
assigned  therefor  bj  the  court  below. 

Id. — Cobpobation — Creation  op  New  Ck}MPANY — Tbansper  of  Assets — 
Cbeditoes  op  Former  Corporation. — The  identity  of  a  corporation 
is  not  destroyed  nor  are  its  legal  obligations  obliterated  by  the 
mere  fact  of  reincorporation  under  the  same  or  a  different  name; 
and  a  transfer  of  the  corporate  assets  from  the  old  to  the  new  cor- 
poration will,  when  warranted  by  the  pleadings  and  proof,  be  con- 
sidered, under  the  familiar  principle  applicable  to  fraudulent  con- 
veyances, as  having  been  done  to  hinder,  delay,  and  defraud  the 
creditors  of  the  old  corporation. 

Id. — Pleading — ^When  Does  not  Show  Creation  op  New  Corporation 
AND  Transfer  of  Assets  to  It. — But  no  such  situation  is  presented 
by  the  complaint  in  this  action  to  recover  from  a  domestic  corpora- 
tion money  alleged  to  have  been  paid  to  a  foreign  corporation,  based 
on  the  theory  that  the  foreign  corporation  organized  the  domestic 
corporation  to  take  over  the  interest  of  the  former  theretofore  con- 
ducted in  the  state  by  an  individual,  and  turned  over  to  the  domestic 
corporation  all  of  its  business  and  assets  previously  in  charge  of 
such  agent.  The  pleaded  facts  and  circumstances  show  merely  the 
creation  of  a  corporate  agency  rather  than  a  merger  of  corporate 
identity. 

Id. — Merger  of  Corporations — Identitt  of  Names. — The  mere  fact  that 
separately  created  and  existing  corporations  bear  the  same  name  and 
deal  in  the  same  commodities  will  not  suffice,  even  if  the  officers  and 
stockholders  of  each  corporation  are  the  same,  to  create  a  merger 
of  corporate  capacity,  identity,  and  liability. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Nowlin,  Fassett  &  Little,  for  Appellant. 

Samuel  Enight,  and  Page,  McCutchen,  Enight  &  Olney, 
for  Respondent. 

LENNON,  P.  J.— The  plaintiff 's  complaint  purports  to 
plead  three  causes  of  action,  separately  stated,  against  the  de- 
fendant, the  ''Speedwell  Motor  Car  Company  (Pacific  Coast 
Branch),"  a  corporation  organized  and  existing  under  the 
laws  of  the  state  of  California,  for  (1)  the  cancellation  of  a 
promissory  note  in  the  sum  of  one  thousand  dollars,  executed 
by  the  plaintiff  to  the  Speedwell  Motor  Car  Company,  a  cor- 
poration organized  and  existing  under  the  laws  of  the  state 
of  Ohio,  in  part  payment  of  the  purchase  price  of  a  motor 
car  sold  to  the  plaintiff  by  the  latter  corporation;  (2)  for  the 
recovery  of  the  sum  of  eight  hundred  and  forty-eight  dollars, 
alleged  to  have  been  paid  by  the  plaintiflt  to  the  Ohio  corpora- 
tion on  account  of  the  purchase  price  of  the  motor  car;  and 
(3)  for  the  value  of  sundry  automobile  accessories  fitted  by 
the  plaintiflf  to  the  motor  car  in  question,  which  were  alleged 
to  have  been  wrongfully  appropriated  and  withheld  by  the 
Ohio  corporation.  Each  of  the  several  causes  of  action  alleges 
in  substance  that  the  Ohio  corporation,  at  the  time  of  the  mak- 
ing of  the  contract  in  question,  was  doing  business  in  the 
state  of  California  through  the  medium  of  an  individual 
agent,  one  L.  V.  Lynch,  from  whom  the  plaintiflf  ordered  a 
motor  car  at  the  agreed  price  of  one  thousand  five  hundred  dol- 
lars ;  that  the  order  as  given  to  Lynch  was  accepted,  and  the 
car  delivered  by  the  Ohio  corporation;  that  in  payment  for 
the  car  plaintiflf  gave  the  Ohio  corporation  the  sum  of  five 
hundred  dollars  in  cash,  and  his  promissory  note  for  the  bal- 
ance of  the  purchase  price,  and  thereafter  paid  the  further 
sum  of  three  hundred  and  forty-eight  dollars  on  account  of 
the  note.  The  plaintiflf 's  complaint  in  each  of  the  three 
causes  of  action  further  alleged  in  substance  that  the  Ohio 
corporation,  electing  and  attempting  to  rescind  the  contract 
of  sale,  took  possession  of  the  motor  car,  and  refused  to 
comply  with  the  contract  save  upon  the  payment  by  the  plain- 
tiflf of  the  sum  of  one  hundred  dollars  in  addition  to  the  sum 
of  one  thousand  five  hundred  dollars  originally  agreed  upon  as 
the  purchase  price  of  the  motor  car. 
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Upon  the  refusal  of  the  plaintiff  to  amend  his  complaint 
after  a  demurrer  thereto  had  been  sustained,  judgment  was 
entered  for  the  defendant  corporation,  from  which  an  appeal 
has  been  taken  by  the  plaintiff. 

Plaintiff's  complaint  evidently  proceeded  upon  the  theory 
that  the  defendant  corporation  was  part  and  parcel  of  the  Ohio 
corporation,  and,  therefore,  should  be  subjected  to  the  judg- 
ment prayed  for.  In  this  behalf,  and  as  a  basis  for  each  of 
the  several  causes  of  action,  the  plaintiff's  complaint  alleged 
that  the  defendant,  ''Speedwell  Motor  Car  Company  (Pacific 
Coast  Branch),"  was  organized  and  financed  subsequent  to  the 
transaction  in  suit  by  the  Ohio  corporation;  that  the  Ohio 
corporation  owned  all  but  two  shares  of  the  capital  stock  of 
the  defendant  corporation ;  that  the  latter  was  **  organized  for 
the  purpose  of  taking  over  the  business  theretofore  conducted 
on  the  Pacific  Coast  by  L.  V.  Lynch,  an  agent  for  the  Speed- 
well Motor  Car  Company,  an  Ohio  corporation,"  and  that 
said  Ohio  corporation  "turned  over  to  said  defendant  cor- 
poration, the  Speedwell  Motor  Car  Company  (Pacific  Coast 
Branch),  all  of  the  business  and  assets  on  the  Pacific  Coast 
of  the  Speedwell  Motor  Car  Co.,  an  Ohio  corporation,  especi- 
ally the  business  and  assets  theretofore  in  charge  of  its  agent 
L.  V.  Lynch." 

It  is  claimed  upon  behalf  of  the  plaintiff  that  these  facts 
arc  sufficient  to  show  that  both  corporations  are  one  and  the 
same  person  in  fact,  law,  and  name.  In  other  words,  it  is 
the  contention  of  the  plaintiff  that  all  of  the  pleaded  circum- 
stances preceding,  attending,  and  following  the  corporate 
creation  of  the  defendant  in  this  state  show  that  the  defendant 
was  the  Ohio  corporation  merely  masquerading  in  California 
corporate  costume;  and  that  therefore  the  legal  responsibility 
of  the  defendant  arising  out  of  the  transaction  involved  in 
the  present  case  is  as  a  matter  of  law  coexistent  and  co-ordi- 
nate with  that  of  the  Ohio  corporation. 

This  contention  of  the  plaintiff  is  rested  mainly  upon  the 
doctrine  declared  in  a  series  of  cases  in  this  and  other  juris- 
dictions, to  the  effect  generally  that  a  corporation  cannot  evade 
its  just  debts,  avoid  the  obligations  of  its  contracts,  or  be  made 
immune  against  tortious  conduct,  by  merely  changing  its 
name  and  assuming  the  outward  form  of  a  new  corporation. 
{San  Francisco  etc.  R.  B.  Co,  v.  Bee,  48  Cal.  398;  Blanc  v. 
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Paymaster  Mining  Co,,  95  Cal.  524,  [29  Am.  St.  Rep.  149, 
30  Pac.  765] ;  Higgins  v.  Calif omia  Pet.  Co,,  122  Cal.  373, 
[55  Pac.  155] ;  Montgomery  Webb  Co.  v.  Dienelt,  133  Pa.  St. 
585,  [19  Am.  St.  Rep.  663,  19  Atl.  428] ;  Hibemia  Ins.  Co. 
V.  St.  Lowis  etc.  Transportation  Co.,  13  Fed.  516,  [4  McCrary, 
432] ;  Douglas  Printing  Co.  v.  Over,  69  Neb.  320,  [95  N.  W. 
656] ;  Long  v.  Typewriter  Co.,  1  Tenn.  Ch.  App.  668.) 

We  are  of  the  opinion  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant  corporation,  and,  therefore,  it  must  be  held  that 
the  demurrer  was  properly  sustained,  notwithstanding  the 
fact  that  the  lower  court  based  its  order  sustaining  the  de- 
murrer solely  upon  the  ground  that  the  plaintiff's  three 
causes  of  action  were  uncertain  in  not  respectively  and  spe- 
cifically alleging  that  the  note,  money,  and  personal  property 
in  suit  had  been  delivered  into  the  possession  of  the  defend- 
ant corporation.  The  defendant  cannot  be  deprived  of  the 
right  to  be  heard  here  upon  any  or  all  of  the  grounds  of  his 
demurrer  merely  because  the  court  below  designated  a  single 
ground  as  the  reason  for  its  order  sustaining  the  demurrer. 
The  effect  of  such  an  order  is  merely  to  give  a  reason  for 
sustaining  the  demurrer ;  and  so  construed  it  was  tantamount 
to  an  order  sustaining  the  demurrer  in  its  entirety.  There- 
fore if  the  defendant's  demurrer  be  well  taken  upon  any 
ground  the  order  sustaining  the  demurrer  will  be  affirmed,  re- 
gardless of  the  reasons  assigned  therefor  by  the  court  below. 
{Wakeham  v.  Barker,  82  Cal.  46,  [22  Pac.  1131] ;  Sechrist  v. 
Riaito  etc.,  129  Cal.  641,  [62  Pac.  261] ;  see,  also,  Neale  v. 
Morrow,  163  Cal.  445,  [125  Pac.  1052].) 

The  pleaded  facts  concerning  the  corporate  creation  of  the 
defendant  cannot  be  covered  and  controlled  by  the  rule  stated 
and  applied  in  the  series  of  cases  hereinbefore  cited,  and  so 
strongly  relied  upon  by  the  plaintiff  in  support  of  the  suffi- 
ciency of  his  complaint.  The  doctrine  declared  in  those  cases, 
as  we  understand  it,  is  merely  to  the  effect  that  where  it  is 
affirmatively  alleged,  or  the  pleaded  circumstances  show,  that 
in  truth  the  creation  of  a  new  corporation  is  but  the  con- 
tinuation under  a  new  charter  of  a  pre-existing  corporation, 
the  new  corporation  will  be  held  liable  for  the  debts  of  the 
old  corporation ;  and  where  all  of  the  assets  and  property  of 
the  old  corporatiom  have  been  transferred  to  the  new  cor- 
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poration,  such  assets  and  property  may  be  followed  by  a  cred- 
itor of  the  old  corporation,  and  be  rightfully  subjected  to  the 
satisfaction  of  a  judgment  obtained  ao^ainst  the  old  corpora- 
tion. In  other  words,  it  is  the  law  generally  that  the  identity 
of  a  corporation  is  not  destroyed  nor  are  its  legal  obligations 
obliterated  by  the  mere  fact  of  reincorporation  under  the  same 
or  a  different  name;  and  in  such  a  case  a  transfer  of  the 
corporate  assets  from  the  old  to  the  new  corporation  will,  when 
warranted  by  the  pleadings  and  proof,  be  considered,  under 
the  familiar  principle  of  law  applicable  to  fraudulent  con- 
veyances, as  having  been  done  to  hinder,  delay,  and  defraud 
the  creditors  of  the  old  corporation. 

No  such  situation  is  presented  by  the  averments  of  the 
plaintiff's  complaint  in  the  present  case.  It  does  not  appear, 
either  expressly  or  impliedly,  that  the  defendant  corporation 
was  created  in  California  as  a  mere  continuation  of  the  Ohio 
corporation.  It  is  not  alleged  that  the  entire  business  and 
assets  of  the  Ohio  corporation  were  assumed  and  absorbed  by 
the  defendant  corporation ;  nor  can  it  be  fairly  inferred  from 
the  pleaded  facts  of  the  present  case,  that  the  Pacific  Coast 
business  and  assets  of  the  Ohio  corporation  were  transferred 
to  the  defendant  corporation  in  furtherance  of  a  fraudulent 
design  to  defeat  the  demand  of  the  plaintiff.  In  other  words, 
the  allegations  of  the  plaintiff's  complaint  do  not  compel 
the  conclusion  that  the  corporate  identity  and  liability  of  the 
Ohio  corporation  were  merged  in  the  defendant  upon  the  lat- 
ter's  creation  in  California.  To  the  contrary  it  affirmatively 
appears  that  the  defendant  corporation  and  the  Ohio  corpora- 
tion are,  notwithstanding  an  identity  of  names  and  business, 
separate  and  distinct  entities,  existing  and  operating  by 
virtue  of  separate  and  distinct  charters.  The  mere  fact  that 
separately  created  and  existing  corporations  bear  the  same 
name  and  deal  in  the  same  commodities  will  not  suffice,  even 
if  the  officers  and  stockholders  of  each  corporation  be  the 
same,  to  create  a  merger  of  corporate  capacity,  identity,  and 
liability.  (Beale  on  Foreign  Corporations,  sec.  771;  Thomp- 
son's Commentaries,  etc.,  sec.  7437.) 

Presumably  the  Ohio  corporation  is  still  in  being,  and,  for 
aught  that  appears  in  the  plaintiff's  complaint,  is  sufficiently 
solvent,  notwithstanding  the  transfer  of  a  portion  of  its  busi- 
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Dess  and  assets  to  the  defendant  corporation,  to  satisfy  the 
demands  of  creditors. 

But  apart  from  these  considerations,  it  may  be  fairly  in- 
ferred from  the  averments  of  the  plaintiff's  complaint  that 
the  Pacific  Coast  business  and  assets  of  the  Ohio  corporation 
were  transferred  to  and  held  by  the  defendant  corporation 
merely  in  the  capacity  of  a  general  agent  for  the  Ohio  corpora- 
tion. In  short,  the  pleaded  facts  and  circumstances  of  the 
plaintiff's  complaint  show  merely  the  creation  of  a  corporate 
agency  rather  than  a  merger  of  corporate  identity.  The  ques- 
tion as  to  whether  or  not  the  defendant  corporation  could  be 
legally  created  for  the  sole  purpose  of  handling  in  a  repre- 
sentative capacity  the  business  of  the  Ohio  corporation  is 
not  involved  upon  this  appeal,  and  has  therefore  not  been  con- 
sidered. Assuming  the  validity  of  such  an  agency,  it  follows 
that  the  legal  liability  of  the  defendant  corporation  upon  the 
facts  and  circumstances  of  the  present  case  is  neither  different 
from  nor  greater  than  that  of  an  ordinary  agent.  Ordinarily 
an  agent  will  not  be  held  individually  responsible  for  the 
obligations  of  his  principal.  It  could  not  be  successfully  con- 
tended that  plaintiff's  complaint  would  have  stated  a  cause 
of  action  against  Lynch,  the  original  agent  of  the  Ohio  cor- 
poration; and  clearly  a  mere  transfer  of  the  Ohio  corpora- 
tion's Pacific  Coast  business  and  assets  from  Lynch  to  another 
individual  agent,  purely  for  the  purposes  of  an  agency,  would 
not  have  made  the  latter  responsible  for  the  claim  of  plaintiff, 
nor  have  altered  the  situation  of  the  parties  to  the  present 
action  with  reference  to  their  relative  rights  and  obligations 
arising  out  of  the  transaction  in  suit.  By  a  parity  of  reason- 
ing it  must  be  held  that  the  mere  fact  that  the  Ohio  corpora- 
tion in  good  faith  saw  fit  to  transfer  its  agency  on  the  Pacific 
Coast  from  a  real  to  an  artificial  person  of  its  own  creation, 
would  not  in  and  of  itself  operate  to  fasten  the  legal  liability 
for  its  pre-existing  obligations  upon  the  shoulders  of  its 
corporate  agent. 

The  conclusion  which  we  have  reached  and  expressed  con- 
cerning the  sufficiency  of  the  complaint  necessarily  defeats  the 
plaintiff's  cause  of  action  against  the  defendant  corporation, 
and  renders  unnecessary  a  determination  of  the  question  as 
to  whether  or  not  the  demurrer  was  properly  sustained  upon 
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the  ground  of  uncertainty  in  the  particulars  stated  in  the  order 
of  the  lower  court. 
The  judgment  appealed  from  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
bj  the  supreme  court  on  May  9,  1914,  and  the  following  opin- 
ion then  rendered  thereon : 

THE  COUBT.— The  application  for  an  order  transferring 
this  cause  to  the  supreme  court  is  denied.  We  deem  it  ad- 
visable to  say,  however,  that  the  recital  in  the  opinion  of  the 
district  court  that  the  first  cause  of  action  stated  in  the  com- 
plaint is  an  action  to  cancel  a  promissory  note  is  incorrect. 
The  action  is  a  suit  to  recover  money  amounting  to  less  than 
two  thousand  dollars,  and  the  appellate  jurisdiction  thereof 
was  in  the  district  court  of  appeal.  While  the  prayer  of  the 
complaint  asks  for  the  cancellation  of  the  note,  there  are  no 
allegations  of  fact  upon  which  to  grant  equitable  relief  or 
invoke  equitable  jurisdiction. 


[Ciy.  No.  1163.    PirBt  AppeUate  District.— March  13,  1914.] 

HARDWOOD  INTERIOR  CO.,  Inc.,  Respondent,  v.  J.  B. 
BULL  et  al.,  Defendants;  ElIMA  C.  FERRIS,  Appellant. 

MXOHANIC'S  LiBN — THEORY  0»  LlEN  LaW — ^BASIS  OF  LlEN— BENEFIT  0» 

Owner. — ^While  it  maj  be  true  that  the  theory  upon  which  the 
Mechanics'  Lien  Law  is  based  is  that  the  owner  receives  a  benefit 
which  he  ia  estopped  to  deny,  yet  our  statute  does  not  seem  to  eon- 
template,  as  an  essential  prerequisite  to  the  existence  of  a  Uen 
nnder  it,  that  the  owner  must  be  benefited  by  the  labor  bestowed  or 
the  materials  famished. 
Idw — ^Alteration  or  Building — Surfacing  and  Waxing  Floor  rom 
Dancing  Purposes. — The  surfacing  and  waxing  of  the  floor  of  a  loft 
in  a  building,  at  the  instance  of  the  lessees,  to  make  it  suitable  for 
dancing  purposes,  is  an  "alteration"  to  a  part  of  the  building, 
within  the  meaning  of  section  1183  of  the  Code  of  Civil  ProcedurOi 
84  Cal.  App.— a 
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and  the  contractor  doing  or  furnishing  the  work  is  entitled  to  a  lien 
therefor  if  the  owner  fails  to  post  notice  of  nonliabilitj  under  sec- 
tion 1192  of  such  code,  although  it  does  not  appear  that  the  work 
is  of  any  benefit  to  the  owner  of  the  building. 

Id.— Foreclosure  of  Lien — Vamangb  Between  Ldbn  and  Pboov. — In 
an  action  to  foreclose  such  lien,  the  mere  fact  that  the  lien  speaks 
of  the  work  detailed  therein  as  an  "improvement"  cannot  be  regarded 
as  creating  a  substantial  variance  between  the  lien  and  the  proof. 

Id. — Action  on  Quantum  Meruit — ^Interest  Before  Judgment. — If  the 
action  is  based  upon  a  guantwn  meruit  the  claimant  is  limited  in 
his  recovery  to  the  reasonable  value  of  the  work  done  or  materials 
furnished ;  and  as  reasonable  value  requires  determination,  no  interest 
can  be  charged  until  judgment  is  rendered. 

Id. — Fixed  Contract — Extra  Charge  for  Night  Work — Interest  from 
Date  of  Lien. — If  the  complaint  contains  an  allegation  that  the 
agreed  price  is  a  reasonable  one,  but  the  action  is  based  upon  a 
contract  in  which  the  terms  are  fixed  and  definite,  judgment  should 
be  given  for  the  full  amount  prayed  for,  with  interest  from  the  date 
of  lien,  notwithstanding  proof  of  double  pay  for  night  work.  It 
cannot  be  said  that  the  extra  charge  for  night  work  is  of  itself  evi- 
dence that  the  charge  is  unreasonable. 

Id. — Judgment— Agreed  Value  of  Labor  and  Material. — Section  1183 
of  the  Code  of  Civil  Procedure  provides  that  certain  designated  per- 
sons shall  have  a  lien  "for  the  value"  of  the  labor  done  and  materials 
furnished;  and  this  phrase,  in  the  absence  of  fraud^  means  the 
"agreed  value"  in  cases  based  upon  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  J.  J.  Trabucco,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Charles  S.  Wheeler,  John  F.  Bowie,  and  Natiian  Moran, 
for  Appellant. 

Samuel  M.  Samter,  for  Respondent. 

KERRIGAN,  J.— This  is  an  appeal  by  defendant  Emma  C. 
Ferris,  owner  of  the  lot  and  building  described  in  the  com- 
plaint, from  a  judgment  foreclosing  a  mechanics'  lien  upon 
said  real  estate.  Prior  to  the  time  when  this  controversy 
arose  Emma  C.  Ferris  leased  to  defendants  J.  E.  Bull  and 
Arthur  E.  and  Frederick  W.  Elworthy,  copartners,  the  loft 
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of  the  premises  affected,  which  loft  was  to  be  used  exclu- 
sively as  a  dancing  hall.  Thereafter  said  copartners  entered 
into  a  contract  with  the  plaintiff  to  surface  and  wax  the  floor 
of  the  loft  in  order  to  make  it  suitable  for  dancing,  the  price 
agreed  upon  for  the  work  being  the  sum  of  three  hundred  and 
sixteen  dollars.  The  work  consisted  of  making  the  floor  level 
and  smooth  by  sandpapering  it  with  a  machine  operated  by 
electricity  and  by  hand  labor,  after  which  it  was  waxed.  The 
agent  of  the  appellant  knew  that  this  work  was  being  done, 
and  gave  no  notice  that  the  owner  would  not  be  responsible 
for  the  cost  of  it  by  posting  written  notice  to  that  effect  in 
a  conspicuous  place  on  the  premises  as  provided  in  section 
1192  of  the  Code  of  Civil  Procedure. 

The  work  was  completed,  and  the  partnership  defendants 
having  paid  only  a  portion  of  the  bill  therefor,  a  lien  was 
filed  by  the  plaintiff  against  the  property,  and  subsequently 
this  action  was  commenced  to  foreclose  the  same. 

It  is  under  the  terms  of  section  1183  of  the  Code  of  Civil 
Procedure  that  plaintiff  claims  to  be  entitled  to  a  lien.  That 
section  provides  that  contractors,  subcontractors,  .  .  .  and  all 
persons  and  laborers  of  every  class  performing  labor  upon, 
or  furnishing  materials  to  be  used  in  the  construction,  altera- 
tion, addition  to,  or  repair,  either  in  whole  or  in  part  of  any 
building,  .  .  .  shall  have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor,  or  furnished  materials,  for  the 
value  of  such  labor  done  and  materials  furnished.  It  is  con- 
ceded that  the  work  done  did  not  constitute  a  matter  of  *' con- 
struction," nor  ''addition  to,"  nor  a  ''repair  to"  the  building; 
and  the  question  therefore  presented  for  decision  is,  was  the 
work  upon  the  floor  of  the  loft  an  alteration  to  a  part  of  the 
building! 

While  it  may  be  true,  as  suggested  by  appellant,  that  the 
theory  upon  which  the  Mechanics'  Lien  Law  is  based  is  that 
the  owner  receives  a  benefit  which  he  is  estopped  to  deny,  yet 
our  statute  does  not  seem  to  contemplate,  as  an  essential  pre- 
requisite to  the  existence  of  a  lien  under  it,  that  the  owner 
must  be  benefited  by  the  labor  bestowed  or  the  materials  fur- 
nished. Having  in  mind  matters  of  alteration,  we  can  readily 
imagine  instances  where  a  change  in  a  part  of  a  building 
would  be  a  detriment  to  the  property,  and  yet  be  so  unques- 
tionably an  alteration  as  to  come  clearly  within  the  language 
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of  section  1183  of  the  Code  of  Civil  Procedure,  and  be  lien- 
able.  In  the  present  case,  while  we  think  that  the  question 
is  a  close  one,  we  are  of  the  opinion  that  the  work  done 
upon  the  building  was  of  a  more  substantial  character  than 
the  mere  cleaning  or  polishing  of  the  floor,  or  superficial  work 
of  that  character,  and  was  in  fact  an  alteration  of  the  floor 
as  the  word  alteration  is  defined  by  the  standard  lexicograph- 
ers (Sessions  v.  State,  115  Ga.  18,  [41  S.  B.  259,  260] ) ;  and 
that  consequently  the  contractor  doing  or  furnishing  the  same 
is  entitled  to  a  lien  under  the  section  of  the  code  mentioned, 
notwithstanding  that  the  record  fails  to  show  that  the  work 
was  of  any  benefit  to  the  owner  of  the  building  on  which  it 
was  bestowed.  If  this  work  had  been  done  for  the  owner  of 
a  building  after  it  was  a  completed  structure,  we  have  no 
doubt  it  would  be  considered  lienable.  If  lienable  in  such  a 
case,  it  is  lienable  in  this  case  also. 

The  appellant  could,  if  she  had  any  doubt  concerning  the 
question  as  to  whether  or  not  this  character  of  work  came 
within  the  purview  of  the  act,  have  relieved  herself  from 
responsibility  by  posting  a  nonliability  notice. 

There  is  no  variance  between  the  notice  of  lien  and  the 
proof.  The  lien,  as  does  the  evidence,  shows  the  character 
of  the  work.  The  mere  fact  that  the  lien  speaks  of  the  work 
detailed  therein  as  an  ^'improvement"  cannot  be  regarded  as 
creating  a  substantial  variance  between  the  lien  and  the 
proof. 

It  is  contended  by  the  appellant  that  no  interest  should 
have  been  allowed  prior  to  the  rendition  of  the  judgment.  In 
support  of  this  contention  it  is  claimed  that  the  action  was  in 
the  nature  of  one  upon  qtuintum  meruit,  and  that  the  amount 
being  unliquidated,  no  interest  could  be  charged  until  the 
amount  due  plaintiff  was  determined  at  the  trial. 

The  record  does  not  support  this  contention.  The  action 
was  based  upon  a  contract  for  a  definite  sum.  During  the 
trial  the  defendant  contended  that  notwithstanding  this  fact, 
plaintiff  was  limited  in  its  recovery  to  the  reasonable  value  of 
the  work  done.  Acting  upon  this  theory,  the  trial  court  per- 
mitted evidence,  over  the  objection  of  plaintiff,  to  show  that 
double  pay  had  been  charged  for  night  work.  Plaintiff  there- 
upon introduced  testimony  to  show  that  the  amount  agreed 
upon  by  the  parties  was  a  reasonable  one.    Upon  the  condu- 
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sion  of  the  evidence  the  trial  court  held  the  defendant  liable 
to  the  plaintiff  for  the  amount  of  the  contract  price  less  the 
sum  of  $18.75.  It  is  undoubtedly  true,  as  claimed  by  appel- 
lant, that  when  the  action  is  based  upon  quantum  meruit  a 
lien  claimant  is  limited  in  his  recovery  to  the  reasonable  value 
of  the  work  done  or  materials  furnished ;  and  as  that  reason- 
able value  requires  determination,  no  interest  can  be  charged 
until  judgment  is  rendered.  It  can  hardly  be  said,  however, 
that  an  extra  charge  for  night  labor  is  of  itself  evidence  that 
the  charge  is  unreasonable.  Moreover,  while  the  complaint 
in  this  action  contains  an  allegation  that  the  agreed  price 
is  a  reasonable  one,  the  action  was  based  upon  a  contract  in 
which  the  terms  were  fixed  and  definite,  and  judgment  should 
have  been  given  for  the  full  amount  prayed  for.  {Macomber 
V.  Bigelow,  126  Cal.  9,  [58  Pac.  312] ;  Hines  v.  Miller,  126  Cal. 
683,  [59  Pac.  142] ;  Pacific  etc.  Co.,  v.  Fisher,  106  Cal.  224,  [39 
Pac.  758].)  Section  1183  provides  that  certain  designated 
persons  shall  have  a  lien  **for  the  value"  of  the  labor  done 
and  materials  furnished;  and  this  phrase  has  been  construed 
to  mean,  in  the  absence  of  fraud,  the  ** agreed  value"  in  cases 
based  upon  contract.  {Jewell  v.  McKay,  82  Cal.  144,  150, 
[23  Pac.  139].)  It  follows  that  the  court  should  not  have  dis- 
allowed the  sum  of  $18.75  included  in  the  contract  price. 
The  amount  claimed  being  fixed  and  definite,  the  plaintiff 
should  have  been  given  judgment  for  the  full  amount  of  his 
claim;  and  this  being  so,  he  was  entitled  to  have  interest 
allowed. 

As  modified  the  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


[CSy.  No.  1184.    Third  AppeUate  Diatrict.— March  18,  1914.] 

SAMUEL  SCRAGG,  Respondent,  v.  HARVEY  SALLEE, 

Appellant. 

NBOUGXNOB— AUTOMOBILB     COLLISION  —  ACHON     K)B     DAMAOBS— OHAL- 

LENGX  or  JiTBOB. — In  this  action  to  recover  for  personal  injuries 
snifered  by  the  driver  of  a  delivery  wagon  through  a  collision  with 
an  automobile,  even  if  it  were  necessary  to  concede  that  a  conflict 
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existed  in  the  testimony  addressed  to  the  challenge  of  a  certain  juror 
for  implied  bias,  and  the  court  abused  its  discretion  in  denying  the 
challenge,  still  the  defendant  is  in  no  position  to  avail  himself  of 
the  effect  of  such  error,  since  it  does  not  appear  that,  having  ex- 
hausted the  remainder  of  his  four  peremptory  challenges  after  thus 
challenging  the  juror,  he  had  occasion  or  desire  to  use  an  additional 
peremptory  challenge. 

Id. — Ck)MPLAiNT  IN  Action  poe  Peesonal  Injuries — Necessity  of 
Special  Pleading. — The  plaintiff  may  testify,  at  the  trial  a  little 
over  a  year  after  the  accident,  and  under  the  general  ad  damnum 
clause  of  the  complaint,  that  he  has  not  entirely  recovered  from  his 
injuries,  as  conducing  to  prove  the  pecuniary  loss  suffered  by  him, 
without  a  special  plea  that  the  injuries  were  permanent  The  future 
and  permanent  effect  of  injuries  directly  or  necessarily  resulting  to 
the  plaintiff  from  the  negligence  of  the  defendant  need  not  be 
specially  pleaded  in  order  to  warrant  proof  thereof  or  recovery  there- 
for. It  is  only  damages  which  are  not  the  necessary  result  of  the 
injuries  which  must  be  specially  pleaded. 

Id. — Elements  or  Damages  fob  Personal  Injuries  —  Manner  of 
Pleading. — There  are  numerous  elements  which  may  enter  into  the 
whole  of  the  damage  which  necessarily  results  from  the  infliction  of 
bodily  injuries.  Among  these  is  that  of  physical  or  mental  suffering 
which  the  injured  party  has  endured  and  will  endure  from  his  in- 
juries, and  it  is  not  necessary  in  such  a  case  to  state  separately 
the  amount  of  the  loss  that  is  caused  by  each  element  of  damage. 
A  general  statement  of  the  whole  amount  of  damage  will  suffice 
when  all  the  damage  claimed  is  the  natural  and  ordinary  effect  of 
the  injuries  alleged. 

Id. — Speed  or  Automobile — Testimony  or  Witness  Begabding. — In  an 
action  by  a  driver  of  a  delivery  wagon  to  recover  for  personal  in- 
juries suffered  through  collision  with  an  automobile,  it  is  proper  for 
a  witness,  in  testifying  to  the  speed  of  the  automobile  at  the  time 
of  the  accident,  to  state  that  he  has  never  seen  automobiles  driven 
by  others  in  that  vicinity  go  any  faster  than  the  defendant  was 
traveling  at  the  time  of  the  collision,  and  that  he  has  seen  other 
automobiles  go  at  a  pretty  fast  rate  of  speed. 

Id. — Admissions  or  Defendant — Speed  of  Automobile — Absence  of 
Warning. — In  such  action  admissions  of  the  defendant,  made  after 
the  accident,  that  he  was  "going  over  the  speed  limit  at  the  time  of 
the  collision,"  and  that  he  did  not  "blow  his  horn"  or  give  any 
other  warning  of  his  approach,  are  admissible. 

Id. — Speed  or  Automobile — ^Violation  or  Ordinance — Negugence  Per 
Se. — It  is  proper  to  instruct  the  jury  in  such  case  that  the  driving 
of  an  automobile  over  the  streets  of  a  city  at  a  speed  in  excess  of 
that  limited  by  ordinance  is  of  itself  negligence^  or  negligence  as 
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a  matter  of  law,  or  oegligence  per  ie,  whieh  an  equivalent  ex- 
preasions. 

Id. — Spud  Okdinange — Nsosssity  or  PLSiJ)iNO. — It  ie  not  neeeeeaiy  for 
the  plaintiff  to  specially  plead  such  ordinance,  but  be  maj  make 
proof  of  its  violation  hj  tbe  defendant  in  support  of  the  general 
allegations  of  negligence  contained  in  his  complaint. 

lb. — PsoxiMATi  Gauss— Conflicting  EvmENcs — Beyiiw  on  Appeal. — 
Where  the  evidence  is  in  sharp  conflict  upon  the  question  whether  tbe 
defendant's  negligence  was  the  sole  proximate  cause  of  the  damage, 
or  whether  the  plaintiff  himself,  by  the  manner  in  which  he  was 
driving  his  wagon,  was  so  culpably  careless  as  to  have  been  the  direct 
cause  thereof,  a  reviewing  court  cannot  saj  on  which  side  tbe  truth 
of  tbe  matter  is. 

Id. — EviDENCB  or  Neoligenob  —  Sufficiency  to  Sustain  Yebdict. — 
There  was  sufScient  testimony  presented  by  the  plaintiff,  in  this 
case,  to  justly  warrant  the  jury  in  finding  that  the  collision  was 
precipitated  wholly  through  the  negligence  of  the  defendant,  and  the 
appellate  court  is  not  justified  in  interfering  with  this  finding,  not- 
withstanding that  the  defendant's  testimony,  corroborated  to  some 
extent  by  that  of  other  witnesses  called  by  him,  would  amply  have 
sustained  the  conclusion  that  the  defendant  was  not,  at  the  time  of 
the  collision,  driving  his  machine  at  an  excessive  rate  of  speed,  meas- 
nred  either  by  the  terms  of  the  ordinance  or  otherwise,  that  the 
plaintiff  carelessly  drove  in  front  of  the  machine,  and  that  bat  for 
such  carelessness  the  accident  would  not  have  occurred. 

Id. — ^Vekdict  foe  Plaintiff— Whether  Excessive. — The  verdict  of 
seven  hundred  and  fifty  dollars  for  the  plaintiff  in  this  case  is  not 
so  excessive  as  irresistibly  to  lead  to  the  conclusion  that  the  verdict 
was  the  result  of  passion  or  prejudice,  although  his  injuries  were 
not  shown  to  be  of  a  very  serious  nature. 

Id. — MxASUBE  OF  Damages — Review  on  Appeal. — In  actions  for  per- 
sonal torts  the  law  does  not  attempt  to  fix  any  precise  rules  for 
the  admeasurement  of  damages,  but  from  the  necessity  of  the  case 
leaves  their  assessment  to  the  good  sense  and  unbiased  judgment  of 
the  jury;  and  appellate  courts  will  not  interfere  in  such  cases, 
unless  the  amount  awarded  is  so  grossly  excessive  as  to  shock  the 
moral  sense  and  raise  a  reasonable  presumption  that  the  jury,  in 
reaching  their  verdict,  were  actuated  by  passion  or  prejudice. 

Id. — ^LoBS  OF  Wages — ^Whbtheb  Sole  Criterion  or  Damages. — Compen- 
sation for  personal  injuries  is  not  dependent  upon  the  cutting  off 
or  diminution  of  wages  by  reason  of  the  injury,  nor  is  the  amount 
thereof  measured  by  the  amount  of  income  or  wages  lost;  but  the 
jury  must  take  into  consideration  all  the  elements  of  damages  shown 
by  the  proofs  and  apply  their  best  and  honest  judgment  in  the 
ascertainment  of  what,  under  all  the  evidence,  would  be  just  com- 
pensatory relief. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Shasta 
County  and  from  an  order  refusing  a  new  trial.  J.  E.  Bar- 
ber, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Beid  &  Dozier,  and  W.  D.  Tillotson,  for  Appellant 

Bush  &  Hall,  for  Respondent. 

HART,  J. — This  is  an  appeal  from  a  judgment  entered 
upon  a  verdict  for  the  plaintiff  in  the  sum  of  seven  hundred 
and  fifty  dollars,  and  from  the  order  denying  the  defendant 
a  new  trial,  in  an  action  for  personal  injuries  in  which  the 
complaint  alleges  that  the  damages  sustained  by  the  former 
through  the  negligence  of  the  latter  amounted  to  the  sum  of 
$5,018.00. 

The  injuries  sustained  by  the  plaintiff  were  received  on  the 
second  day  of  April,  1910,  in  a  collision  between  a  delivery 
wagon,  drawn  by  one  horse,  driven  by  him,  and  an  automobile 
driven  by  the  defendant.  The  complaint  says  that,  on  the 
evening  named,  the  plaintiff  was  driving  in  a  northerly  direc- 
tion on  California  Street,  in  the  city  of  Redding,  Shasta 
County,  and  that  the  defendant  was,  at  the  same  time,  driv- 
ing his  automobile  in  a  westerly  direction  along  Tuba  Street, 
in  said  city ;  that  at  the  intersection  of  California  and  Yuba 
streets  the  defendant's  automobile  ran  into  and  collided  with 
the  delivery  wagon  of  the  plaintiff  with  such  force  that  the 
latter  was  violently  hurled  from  his  wagon  to  the  ground 
(striking  on  his  head  and  shoulders,  as  we  shall  later  see), 
whereby  he  suffered  physical  injuries  the  effect  of  which  was 
to  incapacitate  him  for  the  performance  of  the  duties  of  his 
usual  or  customary  employment  for  a  period  of  fifty-one  days, 
and  required  him  to  expend  money  for  medical  attention 
and  medicine.  It  is  alleged  that  the  collision  was  the  result 
of  the  carelessness  and  negligence  of  the  defendant  in  run- 
ning his  machine  at  the  time  at  an  excessive  rate  of  speed 
and  in  failing,  on  approaching  the  intersection  of  the  streets 
where  the  accident  occurred,  to  sound  any  bell,  horn,  or  whis- 
tle or  otherwise  give  any  warning  of  the  approach  of  the 
automobile. 
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The  issues  submitted  to  the  jury  were  made  by  specific 
denials  by  the  answer  of  the  averments  of  the  complaint  and 
the  charge  that  the  accident  and  its  consequences  were  caused 
by  the  plaintiff's  own  negligence,  in  that,  by  his  carelessness 
and  want  of  caution,  he  drove  in  front  of  the  defendant's 
machine,  and  thereby  negligently  contributed  to  the  cause  of 
the  injuries  here  complained  of. 

1.  The  first  point  urged  in  support  of  the  claim  that  the 
cause  should  be  remanded  for  a  retrial  is  based  upon  the 
ruling  of  the  court  disallowing  the  challenge,  interposed  by 
the  defendant  of  venireman  W.  L.  Gay  for  implied  bias.  The 
defendant,  it  appears,  used  one  of  his  peremptory  challenges 
in  removing  Gay  from  the  jury  box  and  thereafter  exhausted 
the  remainder  of  the  peremptory  challenges  to  which  he  was 
entitled  under  the  law. 

The  record  upon  the  trial  of  the  challenge  of  Gay  shows 
that  he  repeatedly  stated  that  he  was  not  acquainted  with 
either  of  the  parties  to  this  action,  that  he  knew  nothing  of 
the  facts  or  merits  of  the  controversy,  had  no  opinion  and 
had  expressed  none  with  reference  to  the  case,  had  no  preju- 
dice against  automobiles,  and  that,  if  sworn  to  try  the  case, 
he  could  and  would,  by  the  aid  of  the  law  as  given  to  the  jury 
by  the  court,  consider  and  decide  the  questions  of  fact  sub- 
mitted to  him  and  his  fellow-jurors  with  perfect  fairness  and 
impartiality.  But,  upon  his  examination  by  the  attorney  for 
the  defendant,  the  fact  was  developed  that,  the  day  before 
going  to  Bedding  in  response  to  the  summons  calling  him  to 
jury  duty,  he  held  a  conversation  over  the  telephone  with  one 
Middleton,  who  also  had  been  summoned  to  serve  on  the  same 
panel  in  the  superior  court,  and  that  during  the  course  of 
said  conveisation  some  reference  was  made  to  the  present 
case.  It  appears  that  both  Middleton  and  Qay  resided  a 
short  distance  from  the  county  seat  and  in  the  same  neigh- 
borhood. When  asked  what  was  said  in  the  conversation  be- 
tween him  and  Middleton  about  the  case,  Gay  explained  that 
hia  purpose  in  calling  up  Middleton  was  to  ask  the  latter  if 
he  could  take  him  (Gay)  to  Redding  in  his  (Middleton 's) 
buggy;  that  thereafter  the  following  conversation  occurred 
between  them:  "He  (Middleton)  says,  *  What  is  this  caset'  and 
I  says,  *I  don't  know,  but  ...  I  think  it  is  an  automobile 
running  into  a  wagon,'  and  he  says,  'I  guess  so,'  or  some- 
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thing  of  that  kind.  We  were  both  speaking  about  being  a 
little  busy,  and  not  wishing  to  serve  or  something  of  that 
kind,  .  .  .  and  I  says  something  about — I  can't  remember  the 
exact  words,  but  I  says,  'What  do  you  think  about  automobiles 
running  around  over  the  country  .  .  .  and  their  rights,'  as 
near  as  I  can  remember,  and  he  says,  *Well,  I  don't  think  they 
have  any  more  right  on  the  road  than  a  wagon  has.'  "  The 
juror  declared  that  the  foregoing  constituted,  in  substance, 
all  that  was  said  by  either  of  them  in  the  conversation  re- 
ferred to. 

Middleton  corroborated  Gay  as  to  the  general  nature  of  the 
conversation  had  between  them  at  the  time  mentioned.  He 
said  that  Gay  asked  him  if  he  (Middleton)  had  any  prejudice 
against  automobiles,  to  which  he  replied,  "I  don't  think  they 
(automobiles)  had  any  more  right  to  the  road  than  a  wagon 
had,  or  any  other  rig." 

But  one  Battams,  on  the  trial  of  the  challenge,  testified 
that,  at  about  the  time  at  which  Gay  and  Middleton  admitted 
having  conversed  together  as  above  indicated,  he  overheard  a 
conversation  carried  on  over  the  telephone  between  two  par- 
ties, whose  names  or  identity  he  did  not  then  know;  that  said 
parties  talked  about  being  members  of  the  jury  panel  and 
the  case  **of  a  fellow  in  an  automobile  running  into  a  man 
with  a  wagon";  that  one  remarked  to  the  other,  in  response 
to  a  query  as  to  what  he  thought  of  the  case  of  a  ** fellow 
in  an  automobile  running  into  a  man  with  a  wagon":  *'I 
think  a  wagon  has  got  as  much  right  on  the  road  as  an  auto- 
mobile, and  where  the  automobile  runs  into  a  wagon,  on  my 
part,  I  haven't  much  sympathy  for  the  man  in  the  automobile 
coming  up  to  trial.  I  think  where  a  man  runs  into  a  wagon 
with  an  automobile  ...  he  ought  to  be  prosecuted." 

Gay,  on  further  examination  by  counsel  for  defendant  after 
Battams  had  testified,  denied  that  either  he  or  Middleton  said 
in  the  conversation  referred  to  that  a  person  guilty  of  ''run- 
ning an  automobile  into  a  wagon  should  be  prosecuted." 

It  will  be  observed  that  there  can  hardly  be  said  that  there 
is  a  conflict  in  the  testimony  touching  the  challenge  of  juror 
Gay  upon  the  ground  of  implied  bias.  His  own  testimony, 
as  we  have  shown,  is  to  the  effect  that  he  was  without  an 
opinion  upon  the  merits  of  the  case,  had  no  knowledge  of  the 
facts,  knew  neither  of  the  parties  to  the  action  and  had  and 
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nourished  do  prejudice  against  the  use  of  automobiles  upon 
the  public  streets  or  roads  and  had  never  given  expression  to 
any  such  prejudice.  The  witness,  Battams,  it  will  be  noted, 
did  not  say  that  it  was  Gay  who  said  that  a  person  who  should 
run  an  automobile  into  a  wagon  ought  to  be  prosecuted  there- 
for, nor  did  he  directly  say  that  Gay,  in  the  conversation 
to  which  he  listened,  assuming  said  conversation  to  have  been 
tlie  one  carried  on  between  Gay  and  Middleton  over  the  tele- 
phone, said  anything  from  which  it  could  be  inferred  that 
he  entertained  a  general  feeling  of  hostility  or  prejudice 
against  automobiles  when  used  as  vehicles  upon  the  public 
highways.  Battams  merely  declared  that  he  heard  one  or  the 
other,  which  one  he  did  not  know,  say  that  a  person  who, 
driving  an  automobile  on  a  highway,  should  run  the  machine 
into  a  wagon  ought  to  be  prosecuted.  The  court  was  justi- 
fied in  inferring  that,  if  that  remark  was  in  fact  made,  it  was 
more  likely  that  it  emanated  from  Middleton  than  from  Gay, 
since,  as  the  record  shows,  the  former  admitted,  on  his  voir 
dire  examination,  that  he  had  an  opinion  concerning  the 
merits  of  the  case  which  it  would  be  difficult  to  remove  by 
testimony  or  for  him  to  lay  aside.  But,  if  it  were  necessary 
to  concede  that  a  conflict  in  the  testimony  addressed  to  the 
challenge  arose  by  reason  of  Battams 's  narrative  of  the 
conversation  overheard  by  him,  still,  the  question  whether  the 
juror  was  thus  shown  to  be  disqualified  was  one  the  deter- 
mination of  which  rested  in  the  discretion  of  the  trial  court. 
And,  furthermore,  assuming  that  there  is  a  conflict  in  the 
testimony  addressed  to  the  challenge,  and  that  it  may  justly 
be  held  that  the  court  abused  its  discretion  in  denying  said 
challenge,  the  defendant  is  now  in  no  position  to  avail  him- 
self of  the  effect  of  such  error,  since  it  does  not  appear  that, 
having  exhausted  the  remainder  of  his  four  peremptory  chal- 
lenges after  thus  challenging  Gay,  he  *'had  occasion  or  desire 
to  use  an  additional  peremptory  challenge,  or  that  each  and 
all  of  the  twelve  jurors  finally  accepted  and  sworn  were 
not  entirely  satisfactory  to  him."  {People  v.  Schafer,  161 
Cal.  573,  576,  [119  Pac.  920].) 

2.  The  plaintiff,  over  objection  by  the  defendant,  was  allowed 
to  reply  to  the  following  question  propounded  to  him  by  his 
attorney:  **Have  you  or  not  entirely  recovered  from  your 
injuries?"    The  answer  to  said  question  was:  **I  have  not. 
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In  the  winter  there,  when  it  started  to  rain,  it  aflFected  me 
just  the  same  as  rheumatism  did,  and  drew  my  neck  down 
and  my  neck  got  just  as  stiflP.'*  The  trial  occurred  a  little 
over  a  year  from  the  date  of  the  accident,  and  the  specific 
ground  of  objection  to  said  question  was  and  is  that  it  was 
intended  and  tended  to  show  that  the  plaintiflF  had  suflfered 
permanent  injuries,  of  which  no  claim  is  specially  pleaded 
in  the  complaint,  a  requisite  which  counsel  for  the  defendant 
contend  must  be  observed  in  pleading  a  personal  injury  case 
to  authorize  proof  of  permanent  injury.  But  we  think  that 
the  testimony  was  competent,  under  the  general  ad  damnum 
clause  of  the  complaint,  as  conducing  to  prove  the  pecuniary 
loss  suffered  by  the  plaintiff  from  the  injuries  inflicted  upon 
him  by  reason  of  the  collision.  The  rule  is  that  the  future 
and  permanent  effect  of  injuries  directly  or  necessarily  re- 
sulting to  the  plaintiff  from  the  negligence  of  the  defendant 
need  not  be  specially  pleaded  in  order  to  warrant  proof 
thereof  or  recovery  therefor.  It  is  only  damages  which  are 
not  the  necessary  result  of  the  injuries  which  must  be  specially 
pleaded,  {TreadweU  v.  Whittier,  80  Cal.  574,  [13  Am.  St. 
Rep.  175,  5  L.  R.  A.  498,  22  Pac.  266] ;  Bonneau  v.  North 
Shore  B.  B.  Co.,  152  Cal.  413,  [125  Am.  St.  Rep.  68,  93  Pac. 
106] :  Castino  v.  Bitzman,  156  Cal.  587,  [105  Pac.  739] ; 
ZibheU  V.  Southern  Pacific  Co.,  160  Cal.  237,  253,  [116  Pac. 
513].) 

There  are  numerous  elements  which  may  enter  into  the 
whole  of  the  damage  which  necessarily  results  from  the  inflic- 
tion of  certain  bodily  injuries.  Among  these  is  that  of 
physical  and  mental  suffering  which  the  injured  party  has 
endured  and  will  endure  from  his  injuries  as  the  cause  (3 
Sutherland  on  Damages,  sec.  945),  and  **it  is  not  necessary 
in  such  a  case  to  state  separately  the  amount  of  the  loss 
that  is  caused  by  each  element  of  damage.  A  general  state- 
ment of  the  whole  amount  of  damage  will  suffice  when  all  the 
damage  claimed  is  the  natural  and  ordinary  effect  of  the 
injuries  alleged.'*  (Castino  v.  Bitzman,  156  Cal.  587,  [105 
Pac.  739].)  In  the  case  at  bar,  the  plaintiff  himself  testified 
that  he  did  not  claim  to  be  permanently  disabled  as  a  result 
of  the  injuries  sustained  by  him,  and  the  testimony  brought 
out  in  response  to  the  qucvStion  here  complained  of  merely 
tended  to  show,  not  that  he  was   permanently   so   disabled. 
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physically,  as  that  his  earning  power  was  materially  deterior- 
ated, bnt  that  some  of  his  injuries,  influenced  to  some  extent, 
it  may  be  inferred  from  his  answer  to  the  question,  by  certain 
climatic  conditions,  still  intermittently  caused  him  to  suffer 
physical  pain  and  perhaps,  as  a  consequence,  some  degree  of 
mental  anguish,  an  element  which,  as  declared,  it  was  proper 
to  disclose  to  the  jury  under  the  general  statement  in  the  com- 
plaint of  the  aggregate  damage,  measured  in  money,  directly 
resulting  to  him  from  his  injuries. 

3.  The  court  overruled  objections  by  the  defendant  to  the 
following  questions  asked  of  the  plaintiflf,  the  first  referring 
to  a  conversation  he  had  with  the  defendant  a  short  time  after 
the  accident:  1.  **Did  he  say  anything  about  he  being  in  the 
habit  of  driving  at  a  reckless  speed  through  the  streets  of 
Redding  f"  2.  **Had  you  seen  Mr.  Sallee  driving  an  auto- 
mobile on  the  streets  of  Redding,  previous  to  that  time  f ' '  The 
rulings  on  the  objections  to  the  foregoing  questions  are  as- 
serted to  be  erroneous  and  the  effect  of  the  questions  preju- 
dicial to  the  defendant.  But  even  if  the  questions  were  im- 
proper, the  answers  returned  to  them  rendered  them  innocuous. 
To  the  first  question,  the  plaintiflf  in  effect  replied  in  the  nega- 
tive, and  to  the  latter  he  replied,  categorically,  in  the  afl5rma- 
tive,  not  attempting,  however,  to  describe  the  rate  of  speed  at 
which  he  had  seen  the  defendant  drive  his  machine  on  occa- 
sions prior  to  the  time  of  the  accident. 

4.  Exceptions  10  and  11  involve  an  attack  upon  the  action 
of  the  court  in  permitting  the  witness,  Shelton,  over  objections 
by  the  defendant,  to  say  that  he  had  never  seen  automobiles 
driven  by  others  over  the  streets  of  Redding  any  faster  than 
the  defendant  was  traveling  at  the  time  his  machine  collided 
with  the  plaintiflf 's  wagon,  and  that  he  had  seen  "other  auto- 
mobiles in  the  city  of  Redding  go  at  a  pretty  fast  rate  of 
speed."  The  witness  saw  the  defendant  driving  his  machine 
toward  the  street  crossing  where  the  collision  happened  just 
prior  to  the  accident,  and  had  testified  that  the  machine  was 
then  moving  ''unusually  fast."  In  order  to  show  that  he  was 
capable  of  forming  an  approximately  accurate  judgment  of 
the  rate  of  speed  at  which  the  machine  was  going,  the  questions 
now  under  consideration  were  put  to  him.  There  was  no  im- 
propriety in  the  questions  nor  in  the  testimony  brought  out 
thereby.    Their  purpose  was  not  to  qualify  the  witness  as  an 
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expert  upon  the  rate  of  speed  at  which  the  automobile  was 
traveling  when  the  collision  occcurred  (for  the  matter  of  the 
speed  of  vehicles  traveling  over  the  public  highways  does  not 
involve  scientific  inquiries),  but  merely  to  show  that  the  wit- 
ness had  habits  of  observation  in  noting  generally  the  speed 
made  by  vehicles  so  traveling,  and  was,  therefore,  competent 
to  give  a  more  reliable  estimate  of  the  rate  of  speed  at  which 
the  machine  of  defendant  was  moving  at  the  time  of  the  acci- 
dent than  otherwise  he  might  have  been.  {Kramm  v.  Stock- 
ton Elec.  B.  R.  Co.,  22  Cal.  App.  737,  [136  Pac.  523].) 

5.  Obviously,  the  court  committed  no  error  in  allowing  the 
witness.  Bush,  to  detail  a  conversation  had  with  the  defendant 
subsequent  to  the  accident  and  in  which  the  latter  stated  (so 
the  witness  was  permitted  to  say,  over  objection  by  the 
defendant)  that,  when  his  machine  struck  the  wagon,  it  was 
"going  at  a  speed  of  not  less  than  fifteen  miles  an  hour." 
The  admission  of  the  defendant  so  testified  to  was  significant, 
not  only  because  it  tended  to  show  that  the  speed  at  which  the 
defendant  was  driving  his  machine  at  the  time  of  the  accident 
was  such  that  it  would  be  difficult  to  stop  it  in  a  sudden  emer- 
gency, but  also  by  reason  of  the  fact  that  section  463  of  the 
Municipal  Code  of  the  city  of  Redding,  which  was  received  in 
evidence,  prescribes  a  penalty  for  driving  an  automobile  over 
or  upon  the  streets  of  said  city  at  a  greater  rate  of  speed  than 
eight  miles  an  hour,  or,  when  approaching  a  crossing  of  inter- 
secting streets  and  crossing  the  same,  at  a  rate  of  speed  in 
excess  of  one  mile  in  fifteen  minutes.  There  is  no  more  familiar 
or  better  understood  rule  of  evidence  than  that  which  author- 
izes proof  of  the  extra-judicial  admissions  or  declarations  of 
a  party  against  his  own  interest  as  to  the  matter  or  question 
in  issue.  (Code  Civ.  Proc,  sec.  1870,  subd.  2.)  What  is  here 
said  is  equally  applicable  to  the  claim  of  error  noted  in  the 
exception  to  the  ruling  of  the  court  permitting  the  plaintiflf 
to  state  that  the  defendant,  subsequent  to  the  date  of  the 
accident,  stated  to  him  (plaintiflf)  that  he  was  ''going  over 
the  speed  limit/'  and  that  he  did  not  **blow  his  horn"  or  give 
any  other  warning  on  approaching  the  crossing  because  ''he 
never  thoiii?ht  of  it.*' 

6.  The  defendant  asked  the  witness,  Cummins,  the  owner 
of  a  gara^tre  and  a  dealer  in  automobiles,  a  number  of  questions 
the  purpose  of  which  was  to  secure  from  the  witness  his  opin- 
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ion  afi  to  the  probable  effect  of  a  collision  of  an  automobile, 
of  the  weight  and  the  power  which  the  defendant's  machine 
was  shown  to  possess,  going  at  the  rate  of  ten  or  twelve  miles 
an  hour,  with  the  rim  of  the  rear  wheel  of  an  ordinary  express 
wagon.  The  questions,  having  been  objected  to  by  the  plain- 
tiff, were  disallowed,  and  the  rulings  are  here  assigned  as 
errors.  But  the  witness  later  on  was  permitted,  without  ob- 
jection, to  state  fully  his  opinion  as  to  the  effect  of  such  a 
collision  upon  the  automobile,  and  the  extent  of  the  damage 
thus  resulting  to  the  machine,  according  to  the  opinion  ex- 
pressed by  him,  was  amply  sufficient  to  show  to  the  jury  what, 
under  the  circumstances,  would  most  likely  happen  to  the 
wagon.  Thus,  it  will  be  noted  that  the  error  involved  in  the 
rulings  foreclosing  answers  to  the  questions  referred  to,  con- 
ceding but  not  deciding  that  the  court  thereby  committed  er- 
ror, was  cured. 

7.  Objection  to  the  following  question  propounded  to  the 
defendant  on  his  cross-examination  was  overruled  and  the  rul- 
ing is  here  specified  as  erroneous:  "Isn't  it  a  fact  that  you 
have  run  your  machine  through  the  streets  of  Redding  on 
numerous  occasions  at  thirty  and  thirty-five  miles  an  hourt" 
The  defendant  replied  to  the  question  in  the  negative,  and 
whether  the  ruling  thereon  was  right  or  wrong  need  not  be 
decided,  since  the  answer  thereto  was  manifestly  harmless  or 
without  prejudice. 

The  legal  integrity  of  some  other  rulings  of  the  court  re- 
specting matters  of  evidence  is  challenged,  but  an  examination 
of  said  rulings  has  convinced  us  that  the  criticism  directed 
against  them  is  destitute  of  substantial  merit. 

8.  The  action  of  the  court  in  giving,  refusing,  and  modify- 
ing certain  instructions  is  complained  of.  The  only  objection 
in  this  respect  to  which  the  defendant  gives  special  attention 
in  his  briefs  relates  to  the  rejection  of  the  instruction,  as  pre- 
ferred by  the  defendant,  which  would  have  told  the  jury  that 
the  violation  of  a  statute  or  city  ordinance  establishing  a  limit 
of  speed  beyond  which  vehicles  of  any  kind  may  not  be  driven 
over  streets  or  public  highways  does  not  of  itself  constitute 
nesrligence,  but  that  an  infraction  of  such  a  law  merely  con- 
stitutes evidence  of  negligence  to  be  considered  by  the  jury  in 
connection  with  other  evidence  addressed  to  that  proposition. 
The  court,  however,  read  to  the  jury  the  instruction  after 
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modifying  it,  so  that  it  declared,  in  substance,  that  the  driving 
of  an  automobile  over  a  street  in  the  city  of  Bedding  at  a  rate 
of  speed  in  excess  of  that  limited  by  the  ordinance  of  said 
city  would  of  itself  constitute  negligence  upon  the  part  of  the 
driver,  and  that  ''in  such  case  it  is  Dot  necessary  that  the  plain- 
tiff make  any  further  showing  of  negligence  on  the  part  of 
the  defendant,  in  order  to  recover,  provided  that  such  negli- 
gence is  the  proximate  cause  of  the  injury,"  and  provided, 
further,  that  the  plaintiff  received  the  injury  without  fault 
on  his  part. 

While  it  is  undoubtedly  correct  to  say  that  the  act  of  driving 
a  vehicle  over  a  street  or  public  highway  beyond  the  speed 
limit  established  by  a  municipal  ordinance  or  a  statute  merely 
constitutes  evidence  of  negligence  in  cases  where  damage  has 
followed  the  infraction  of  such  an  ordinance  or  law,  the  rule 
in  this  state  is,  however,  that  it  is  conclusive  evidence  of  negli- 
gence. {Siemers  v.  Eisen,  54  Cal.  418;  DriscoU  v.  Market 
Street  etc,  Ry.  Co.,  97  Cal.  553,  [33  Am.  St.  Rep.  203,  32  Pac. 
591] ;  Harrington  v.  Los  Angeles  Ry.  Co.,  140  Cal.  514,  519, 
[98  Am.  St.  Rep.  85,  63  L.  R.  A.  238,  74  Pac.  15] ;  Bresee  v. 
Los  Angeles  Traction  Co.,  149  Cal.  131, 139,  5  L.  R.  A.  (N.  S.) 
1059,  85  Pac.  152] ;  James  v.  Oakland  Traction  Co.,  10  Cal. 
App.  785,  799,  [103  Pac.  1082].)  Therefore,  the  statement 
that  such  an  act  is  ''of  itself  negligence,"  or  "negligence  as  a 
matter  of  law"  or  "negligence  per  se**  (equivalent  expres- 
sions) is,  in  this  state,  strictly  correct.  It  follows  that  the 
court  made  no  mistake  in  modifying  the  instruction  in  the  re- 
spect indicated. 

We  have  not  overiooked  the  cases  arising  in  other  jurisdic- 
tions (noted  in  vol.  2,  sec.  1901,  of  Thompson  on  Negligence) 
and  to  which  attention  has  been  directed  by  counsel  for  the 
defendant,  wherein  it  is  held  that,  to  constitute  the  violation 
of  a  municipal  speed  ordinance  negligence  as  a  matter  of  law, 
such  ordinance  must  be  pleaded,  and  that  where  in  such  case 
it  is  not  pleaded,  proof  of  the  existence  and  of  the  violation 
of  the  ordinance  amounts  to  no  more  than  evidence  of  negli- 
gence, to  be  considered  with  other  evidence  received  in  the 
case  upon  that  subject.  The  theory  of  that  proposition  is, 
obviously,  that  the  plaintiff,  not  having  pleaded  the  ordinance, 
does  not  rely  upon  it  as  the  foundation  of  his  right  of  action. 
The  rule  as  so  enunciated  and  applied,  so  far  as  we  are  ad- 
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vised,  has  never  been  recognized  or  applied  in  California.  In 
practical  effect  the  rule  as  thus  enunciated  would  leave  to  the 
determination  of  the  plaintiff,  primarily,  the  question  whether 
the  violation  of  such  an  ordinance  is  negligence  per  se  or  only 
evidence  of  negligence.  Manifestly,  the  violation  of  a  mu- 
nicipal ordinance  fixing  the  limit  beyond  which  vehicles  may 
not  be  driven  over  the  streets  of  a  city  is,  no  less  than  the 
violation  of  a  general  act  of  the  legislature  upon  the  same 
subject,  negligence  as  a  matter  of  law.  The  only  distinction 
which  can  be  discerned  between  an  ordinance  and  a  general 
statute  of  the  state  dealing  with  precisely  the  same  subject, 
so  far  as  is  concerned  the  effect  of  the  violation  thereof,  lies 
in  the  proposition  that,  in  the  one  case,  as  a  general  rule,  the 
courts  must  acquire  knowledge  of  the  existence  of  the  local 
regulation  by  means  of  affirmative  proof  thereof,  while  in  the 
other  the  courts  presumptively  know  and  must  take  judicial 
cognizance  of  its  existence.  Buttkm  constat  that  the  violation 
of  the  ordinance  does  not  constitute  negligence  per  se  merely 
because  the  court  in  a  ca.se  in  which  the  question  could  arise 
has  not  acquired  knowledge  in  a  competent  way  of  the  exist- 
ence of  the  ordinance.  The  result  of  the  want  of  such  knowl- 
edge by  the  court  would  only  be  to  deprive  it  of  the  authority 
or  right  to  announce  to  the  jury  that  such  violation  is  negli- 
gence as  a  matter  of  law.  The  rule  adopted  and  followed  in 
this  state  appears  to  be  the  more  logical.  It  does  not  stop 
to  make  inquiry  as  to  the  particular  nature  of  the  negligence 
of  which  the  defendant  has  been  guilty  and  which  has  directly 
caused  the  damage  complained  of,  but  authorizes  the  plaintiff, 
where  he  relies  for  a  recovery  upon  an  act  constituting  negli- 
gence as  a  matter  of  law,  to  prove  the  act  under  his  general 
allegations  of  negligence.  In  other  words,  if  the  negligence 
which  was  the  proximate  cause  of  the  injuries  complained  of 
consisted  of  the  violation  of  a  municipal  ordinance  prescrib- 
ing a  maximum  limit  at  which  vehicles  may  be  driven  upon 
the  streets  of  a  city,  then  the  plaintiff  must  first  invest  the 
court  with  knowledge  of  the  existence  of  such  ordinance,  which 
he  may  do  without  having  specially  pleaded  it,  and  then  he 
may  make  proof  of  its  violation  by  the  defendant  in  support 
of  the  general  allegations  of  negligence  contained  in  his  com- 
plaint. 

24  OftL  Ayp.— !• 
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9.  The  next  assignment  involves  the  question  of  the  suffi- 
ciency of  the  evidence  to  justify  and  support  the  verdict. 

The  evidence  is  in  sharp  conflict  upon  the  question  whether 
the  defendant's  negligence  was  the  sole  proximate  cause  of 
the  damage  or  whether  the  plaintiff  himself,  by  the  manner 
in  which  he  was  driving  his  wagon,  was  so  culpably  careless 
as  to  have  been  the  direct  cause  thereof.  In  this  state  of  the 
evidence,  it  is  not,  of  course,  up  to  a  reviewing  court  to  say 
on  which  side  the  truth  of  the  matter  lies.  The  plaintiflf  testi- 
fied that  he  was  driving  his  horse  in  an  ordinary  trot  on  Cali- 
fornia Street  and  going  north;  that  the  defendant,  when  he 
first  noticed  him,  was  driving  his  machine  on  the  left-hand 
or  wrong  side  of  Yuba  Street,  going  west ;  that  the  defendant 
was  driving  at  a  very  rapid  rate  of  speed — ^he  judged  at  about 
the  rate  of  twenty-five  miles  an  hour;  that  when  he  first  saw 
the  machine  it  was  approaching  the  intersection  of  the  streets 
above  named  as  he  was  making  the  same  crossing.  '^I  had 
no  chance  to  do  anything  at  all,*'  he  continued,  ''didn't  have 
a  chance  to  jump  out,  or  jump,  or  nothing,  and  the  machine 
struck  me  and  sent  me  into  the  air."  He  was  thrown  to  the 
pavement,  striking,  as  before  stated,  on  his  head  and  shoulders. 
He  arose,  but  immediately  fell  to  the  ground  again  in  an  un- 
conscious condition,  from  which  he  was  not  revived  until  after 
having  been  removed  to  a  drug  store  near  by  and  treated  by 
a  doctor,  who  happened  to  be  near  the  scene  of  the  accident 
when  it  occurred.  He  testified  that  the  defendant  did  not 
sound  his  horn  or  give  any  other  warning  on  approaching 
the  crossing.  He  further  declared  that,  in  the  course  of  a 
conversation  with  the  defendant  a  day  or  so  after  the  accident, 
the  latter  admitted  that,  when  his  machine  struck  the  plain- 
tiflP's  wagon,  he  was  driving  it  ''pretty  fast" — ^that  he  was 
"going  over  the  speed  limit."  The  defendant  further  stated 
to  the  plaintifi!  in  that  conversation,  so  the  latter  declared,  that 
the  reason  he  did  not  "blow  his  horn"  was  because  "he  never 
thought  about  it." 

The  witness.  Bush,  testified  that  the  defendant,  some  days 
after  the  mishap,  admitted  to  him  that  when  the  collision  oc- 
curred, he  was  driving  his  machine  beyond  the  speed  limit  as 
fixed  by  the  ordinance. 

Other  witnesses,  who  were  near  the  scene  of  the  collision 
when  it  took  place,  testified  that  the  machine  was  moving  at 
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a  very  rapid  rate  of  speed — some  of  them  saying  that,  while 
they  could  hardly  approximate  the  rate,  they  could  say  that 
the  machine  was  going  ** unusually  fast,"  while  others  fixed 
the  speed  at  which  the  machine  was  going  at  between  twelve 
and  fifteen  miles  an  hour.  And  some  of  the  same  witnesses 
corroborated  the  plaintiff's  testimony  that  no  warning  was 
given  by  the  defendant  as  he  was  nearing  and  in  the  act  of 
crossing  the  intersection  of  the  two  streets. 

Beadily  it  will  thus  be  seen  that  there  was  sufficient  testi- 
mony presented  by  the  plaintiff  to  justly  warrant  the  jury  in 
finding  that  the  collision  was  precipitated  wholly  through  the 
negligence  of  the  defendant,  and,  as  stated,  with  liiis  finding 
we  are  not  justified  in  interfering,  notwithstanding  that  the 
defendant's  testimony,  corroborated  to  some  extent  by  that  of 
other  witnesses,  called  by  him,  would  amply  have  sustained  the 
conclusion  that  the  defendant  was  not,  at  the  time  of  the  col- 
lision, driving  his  machine  at  an  excessive  rate  of  speed,  meas- 
ured either  by  the  terms  of  the  ordinance,  or  otherwise,  that 
the  plaintiff  carelessly  drove  in  front  of  the  machine  and  that 
but  for  such  carelessnesss  the  accident  would  not  have  oo- 
curred. 

10.  It  is  lastly  contended  that  the  amount  of  the  damages 
awarded  by  the  jury,  when  compared  to  the  character  and  ex- 
tent of  the  injuries  sustained  by  the  plaintiff,  is  so  excessive 
as  irresistibly  to  lead  to  the  conclusion  that  the  verdict  was 
the  result  of  passion  or  prejudice.  While  it  is  to  be  conceded 
that  the  injuries  suffered  by  the  plaintiff  were  not  shown  to 
be  of  a  very  serious  nature,  still  we  cannot  say  that  the  award 
of  damages  is  so  excessive  as  to  indicate  that  the  jury,  in  con- 
sidering the  evidence  relating  to  that  feature  of  the  case  and 
in  reaching  a  conclusion  thereon,  were  influenced  by  passion 
or  prejudice.  It  has  been  repeatedly  said  by  the  courts  as 
well  as  the  text  writers  that  ''in  actions  for  personal  torts 
the  law  does  not  attempt  to  fix  any  precise  rules  for  the  ad- 
measurement of  damages,  but  from  the  necessity  of  the  case, 
leaves  their  assessment  to  the  good  sense  and  unbiased  judg- 
ment of  the  jury,"  and  that  the  appellate  courts  "will  not  in- 
terfere in  such  cases,  unless  the  amount  awarded  is  so  grossly 
excessive  as  to  shock  the  moral  sense  and  raise  a  reasonable 
presumption  that  the  jury,  in  reaching  their  verdict^  were 
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actuated  by  passion  or  prejudice."  (Aldrich  v.  Palmer,  24 
Cal.  513 ;  Wheaion  v.  North  Beach  &  Mission  B.  B.  Co,,  36  Cal. 
590;  Wilson  v.  Fitch,  41  Cal.  386;  Harris  v.  Zanone,  93  Cal. 
59,  [28  Pac.  845] ;  Morgan  v.  Southern  Pacific  Co.,  95  Cal.  501, 
[30  Pac.  601] ;  Marshall  v.  Taylor,  98  Cal.  55,  63,  [35  Am. 
St.  Rep.  144,  32  Pac.  867];  Howland  v.  Oakland  C.  St. 
By.  Co.,  110  Cal.  513,  [42  Pac.  983] ;  Lanigan  v.  Neely,  4  CaL 
App.  760,  772;  [89  Pac.  441] ;  Clare  v.  Sacramento  Elec.  etc. 
Co.,  122  Cal.  504,  [55  Pac.  326] ;  James  v.  Oakland  Traction 
Co.,  10  Cal.  App.  785,  799,  [103  Pac.  1082].) 

The  evidence  shows  that  the  plaintiff,  while  not  confined  to 
his  bed  or  home  during  any  period  of  time  after  he  was  in- 
jured, was  nevertheless  incapacitated  for  the  proper  perform- 
ance of  his  accustomed  duties,  for  which  he  received  as  com- 
pensation the  sum  of  seventy  dollars  per  montli,  for  a  period 
of  nearly  two  months.  It  further  shows  that  for  a  period 
of  a  year  from  and  after  the  accident,  he  at  times  suffered 
pain  in  the  shoulder  which  was  injured  as  a  result  of  the  col- 
lision. Considering  this  evidence,  we  do  not  feel  justified  in 
saying  that  the  verdict  is  excessive,  or  so  far  beyond  a  just 
admeasurement  of  the  damages  suffered  by  the  plaintiff  as 
to  warrant  the  presumption  that  it  was  brought  about  other- 
wise than  by  a  conscientious  consideration  of  the  facts  by  the 
jury.  It  is  true  that  it  can  hardly  be  said  that  the  plaintiff 
suffered  any  very  serious  detriment  in  so  far  as  is  concerned 
the  loss  of  wages  earned  in  the  performance  of  the  labor  to 
which  he  had  customarily  applied  himself;  but,  as  the  supreme 
court  says  in  the  case  of  Clare  v.  Sacramento  Elec.  etc.  Co., 
122  Cal.  504,  [55  Pac.  326],  "compensation  for  personal  in- 
juries is  not  dependent  upon  the  cutting  off  or  diminution 
of  wages  by  reason  of  the  injury,  nor  is  the  amount  thereof 
measured  by  the  amount  of  income  or  wages  lost."  The  rule 
is,  in  brief,  that  the  jury  must  take  into  consideration  all  the 
elements  of  damage  shown  by  the  proofs  and  apply  their  best 
and  honest  judgment  in  the  ascertainment  of  what,  under  all 
the  evidence,  would  be  just  compensatory  relief.  This,  we 
must  assume  from  the  state  of  the  evidence  and  the  small 
amount  (compared  to  the  sum  sued  for)  awarded  to  the  plain- 
tiff, is  precisely  what  the  jury  did  in  this  case. 
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We  have  found  no  juat  cause  for  disturbing  the  verdict  for 
any  of  the  reasons  assigned,  and  the  judgment  and  order  are, 
therefore,  affirmed. 

Chipman,  P.  J.,  and  Burnett^  J.,  concurred. 


[C9t.  No.  12S9.    Fint  AppeHate  Dlstriet.— March  16,  1014.] 

B.  E.  PABB,  Appellant,   v.   JOHN  DOE   BAEB  et  al., 
BespondeDts. 

ILlsteb  and  Skbvant— Discharoe  or  Emplotxe  Dubino  Tebm — ^bm 
or  Bbmidt. — ^Where  an  employer  writes  a  letter  diaeharging  an 
employee  dnring  the  term  of  his  employment,  but  subsequeiitly  gives 
him  employment  on  his  Insistenee  that  he  is  not  discharged,  and 
thereafter  finally  discharges  him  before  the  expiration  of  the  term, 
the  employee  may  maintain  an  action  for  the  salary  due  upon  the 
contract  of  employment  after  such  discharge,  rather  than  an  action 
for  damages  by  reason  of  his  discharge,  under  the  rule  permitting 
an  employee  to  recover  in  an  action  for  his  salary  due  upon  his 
eontract  of  employment  whenever  there  is  room  for  a  reasonable 
doubt  as  to  which  form  of  remedy  he  should  seek. 

Id. — ^FoBM  or  AonoN — Tbul  on  Merits — Adhebino  on  Appbal  to 
Tbbobt  Below. — If  the  action  is  treated  upon  the  trial  as  one  to 
recover  what  was  actually  and  justly  due  the  plaintiff  without 
respect  to  the  form  of  the  action,  and  is  thus  tried  on  its  merits, 
the  judgment  for  the  plaintiff  should  not  be  reversed  on  appeal  for 
any  alleged  defect  in  form  in  no  way  affecting  the  merits  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Schaertzer,  and  D.  Hadsell,  for  Appellants. 

L.  S.  Melsted,  and  Fabius  T.  Finch,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiff's  favor  for  the  sum  of  $418.31  and  costs  of  suit,  in 
an  action  brought  to  recover  said  sum,  alleged  to  be  due  as 
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salary  under  a  contract  for  the  employment  of  plaintiff  by  the 
defendants  for  one  year. 

The  defense  presented  by  the  defendants  at  the  trial,  and 
urged  here  as  the  principal  ground  for  reversal  of  the  judg- 
ment, is  that  the  plaintiff  was  discharged  by  defendants  dur- 
ing the  term  of  said  contract;  and  that  this  being  an  action 
for  the  salary  due  upon  the  contract  of  employment  after  such 
discharge,  instead  of  an  action  for  damages  by  reason  of  his 
discharge,  the  plaintiff  was  not  entitled  to  recover  in  this  case, 
but  should  be  relegated  to  his  remedy  in  the  appropriate  form 
of  action. 

The  facts  constituting  and  surrounding  the  alleged  discharge 
of  the  plaintiff  and  his  admitted  employment  are  substantially 
these :  The  defendants  are  a  firm  of  New  York  merchants  sell- 
ing goods  in  California  through  orders  taken  by  traveling 
agents,  of  which  the  plaintiff  became  one  under  a  written 
contract  of  employment  for  a  year,  dated  March  22, 1909.  Not 
long  after  his  engagement  the  plaintiff  began  receiving  let- 
ters from  the  defendants  urging  greater  eflSciency,  and  com- 
plaining as  to  the  number  and  value  of  orders  taken.  On  May 
17,  1909,  the  plaintiff  received  a  letter  from  the  senior  mem- 
ber of  the  firm  reiterating  these  complaints,  and  saying  in 
the  course  of  their  recital,  "Under  these  circumstances  we 
regret  that  we  have  to  discharge  you."  The  letter  ended  with 
a  request  that  the  plaintiff  would  return  the  seventy  dollars 
expense  money  **you  have  now  on  hand.''  To  this  letter  the 
plaintiff  replied,  calling  the  attention  of  the  firm  to  his  con- 
tract of  employment  for  one  year,  and  declaring  that  he  had 
fully  carried  it  out  on  his  part,  and  stood  ready  and  willing 
to  fulfill  it  to  its  completion,  and  closing  with  the  statement, 
**I  cannot  therefore  accept  such  discharge  as  named  in  your 
letter,  and  await  your  further  instructions."  To  this  letter 
the  plaintiff  received  no  reply,  and  hence  on  June  21,  1909, 
sent  another  letter  to  the  defendants,  inclosing  a  copy  of  the 
former  one,  and  again  repeating  that  he  stood  ready  and  will- 
ing to  fulfill  his  contract,  and  awaited  their  instructions.  To 
this  letter  the  plaintiff  received  a  reply  from  another  member 
of  the  firm,  stating  that  **Mr.  Max  Baer,  who  dismissed  you 
from  our  employ,  is  at  present  in  Europe,  and  we  therefore 
must  stand  by  his  discharge.  We,  however,  are  prepared  to 
give  you  another  test  and  try  you  once  again,  but  only  on  con- 
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dition  that  our  contract  of  March  22  is  considered  null  and 
void;  and  if  your  further  efforts  prove  satisfactory  we  will 
endeavor  to  influence  our  Mr.  Max  Baer  to  reinstate  you." 
To  this  letter  the  plaintiff  wrote  a  reply,  expressing  his  inabil- 
ity to  see  any  reason  why  the  contract  should  be  altered  or 
abrogated,  and  ending,  ''You  are  again  advised  that  I  am  still 
in  your  employ  and  await  your  instructions."  To  this  letter 
the  plaintiff  received  from  Mr.  Max  Baer  a  reply,  stating 
that  **The  firm  will  consent  to  give  you  another  show,  and 
should  you  make  good  nobody  will  be  more  pleased  than  our- 
selves"; and  ending,  "Take  the  San  Francisco  trade  thor- 
oughly in  hand  and  try  to  do  the  right  thing  for  the  house 
you  represent."  In  October  the  plaintiff  was  discharged; 
whereupon  he  brought  this  action  upon  his  contract  to  recover 
his  salary  during  the  period  of  the  above  correspondence. 

It  is  the  appellants'  contention  that  it  appears  from  the 
foregoing  facts  and  correspondence  that  the  plaintiff  was  un- 
equivocally discharged  by  the  defendants  on  May  22,  1909; 
and  hence  that  his  only  available  remedy  was  by  an  action 
for  damages  for  the  breach  of  his  contract  of  employment  by 
his  discharge;  and  this  not  being  that  form  of  action  he  cannot 
recover. 

From  the  foregoing  facts  and  correspondence,  however,  we 
are  not  prepared  to  say  that  the  plaintiff  was  bound  to  con- 
sider his  alleged  discharge  of  May  22d  to  be  either  unequivocal 
or  final.  He  evidently  did  not  so  consider  or  accept  it,  even 
though  in  one  of  his  replies  he  did  speak  of  it  as  a  discharge ; 
and  since  his  insistence  that  he  was  not  discharged  resulted 
in  the  apparent  withdrawal  of  the  defendants  from  their  posi- 
tion, and  in  the  continuance  of  the  plaintiff  in  his  employment 
under  his  contract,  we  think  this  case  comes  fairly  within  the 
rule  laid  down  in  the  cases  of  Stone  v.  Bancroft,  permitting 
a  plaintiff  to  recover  in  an  action  for  his  salary  due  upon  his 
contract  of  employment  whenever  there  is  room  for  a  reason- 
able doubt  as  to  which  form  of  remedy  he  should  seek.  (Stone 
v.  Bancroft,  112  Cal.  652,  [44  Pac.  1069;  Stone  v.  Bancroft, 
139  Cal.  78,  [70  Pac.  1017,  72  Pac.  717].)  And  we  are  all 
the  more  inclined  to  apply  the  rule  to  this  case  since  it  ap- 
pears that  the  whole  subject  of  plaintiff's  effort  and  ability 
to  find  other  employment  during  the  period  of  interruption 
was  gone  into  on  the  trial;  and  since  the  court  reduced  the 
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amount  of  the  plaintiff's  recovery  in  the  sum  of  fourteen  dol- 
lars shown  to  have  been  earned  by  him  in  some  other  work 
during  that  period.  The  action  having  been  thus  treated 
upon  the  trial  as  one  to  recover  what  was  actually  and  justly 
due  to  plaintiff  without  respect  to  the  form  of  the  action,  we 
think  the  reasoning  of  Mr.  Justice  McFarland  in  the  case  of 
Kurtz  V.  Porquer  is  capable  of  exact  application  to  the  case 
at  bar;  and  that  the  case  having  been  tried  upon  its  merits 
without  regard  to  its  form,  the  judgment  should  not  be  re- 
versed for  any  alleged  defect  in  form  in  no  way  affecting  the 
merits  of  the  case.  {Kurtz  v.  Forquer,  94  Cal.  91,  [29  Pac. 
413].) 
The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Oiy.  No.  1473.    Second  AppcHate  District.— Marcli  16,  1014.] 

LOUISE  E.  KERR,  Respondent,  v.  W.  L.  SNOWDEN  et  al., 

Appellants. 

Ejeotmbnt — Possession  by  Defendants — Insxtthcient  Denials  in 
Pleading. — Where  the  complaint  in  ejectment  aUegea  that  the  de- 
fendants ousted  the  plaintiff  and  unlawfully  withheld  possession 
from  him,  a  denial  in  the  answer  "that  defendants,  or  either  of 
them,  now  unlawfully  withhold  possession  from  plaintiff  of  any  of  the 
lands  described  in  plaintiff's  said  complaint,"  is  not  only  evasive,  but 
a  mere  conclusion,  and  hence  insufficient  to  raise  an  issue  as  to  the 
defendants  being  in  possession  of  the  land.  The  allegation  of  the 
eomplaint  in  thia  regard  must  therefore  be  deemed  admitted. 

lb. — Title  or  PLAiNnrr — Assigned  Certificate  or  Pubchass  or  Desert 
Land. — ^While  the  issuance  of  a  certificate  of  purchase  of  desert 
land  does  not  in  faet  transfer  the  government  title,  still,  by  virtue 
of  section  1925  of  the  Code  of  Civil  Procedure,  the  certificate  is 
made  primary  evidence  that  the  holder  or  assignee  thereof  is  the 
owner  of  the  land  described  therein;  but  in  the  absence  of  this  pro- 
vision of  the  code  an  assignee  of  the  certificate  could  not  maintnin 
ejeetmenty  since  one  can  recover  in  that  action  only  upon  a  legal 
titla. 

lb.— AonoN  BT  Assignee  or  CEBTTFirATK — Copy  or  Land  Book  as  Evi- 
PSNOl  OP  Title, — If  in  an  action  of  ejectment  by  the  assignee  of 
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a  eertlficate  to  purchase  desert  land,  neither  the  certificate  nor  the 
aBsignment  is  offered  in  evidence,  nor  anj  proof  made  tending  to 
show  that  the  same  have  been  lost  or  destrojed,  a  certified  eopj  of 
a  "tract  book"  from  the  olBce  of  the  register  of  United  States 
lands,  showing  the  issuance  of  the  certificate  and  the  assignment 
thereof,  is  not  admissible  to  establish  the  plaintiff's  title. 

Id. — EviDKNCi — Memoranda  of  Begistee  of  Land  Office. — The  pio- 
Tision  contained  in  section  1925  of  the  Code  of  Civil  Procedure, 
which  is  in  derogation  of  the  common  law,  cannot  be  construed 
as  authority  under  which  the  memoranda  and  entries  made  hj  the 
register  of  United  States  lands  can  be  deemed  competent  evidence 
of  the  issuance  in  form,  substance,  and  execution  of  a  certificate 
of  purchase,  or  the  legal  assignment  thereof. 

Id. — Injunction  Against  Defendants — Intebfebenob  With  Plain- 
tiff— Admissibiutt  in  Evidence. — In  such  action  evidence  is  not 
admissible  that  the  plaintiff  obtained  an  order  restraining  the  de- 
fendants from  interfering  with  him  in  the  making  of  improvements 
upon  the  land,  required  by  the  government  as  a  prerequisite  to  the 
issuance  of  a  final  certificate  of  purchase  therefor,  and  that  bj 
virtue  of  such  order  she  went  upon  the  land  and  made  improvements, 
as  a  result  of  which  she  made  her  final  proof  in  the  United  States 
land-office;  since  the  question  involved  is  whether  she  in  fact  ac- 
quired the  government's  title,  not  how  she  acquired  it. 

Id. — Title  Acquibed  Afteb  Commencement  of  Action — Admissibiutt 
IN  Evidence. — The  final  certificate  of  purchase,  obtained  by  the 
plaintiff  months  after  the  commencement  of  his  action  in  ejectment, 
is  not  admissible  as  evidence  of  title;  for  in  ejectment  the  plain- 
tiff must  recover,  if  at  all,  upon  the  state  of  his  title  as  it  existed 
at  the  time  when  he  commenced  the  action. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Imperial 
County  refusing  a  new  trial.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Eshleman  &  Swing,  for  Appellants. 

George  H.  P.  Shaw,  B.  D.  McPherrin,  and  Shaw  &  Dyke, 
for  Respondent. 

SHAW,  J. — Action  in  ejectment.  The  case  was  tried  before 
a  jury  which  rendered  a  verdict  for  plaintiff.  Judgment  fol- 
lowed. Defendants  moved  for  a  new  trial,  in  support  of  which 
they  offered  a  statement  of  the  case.  The  motion  was  denied, 
and  this  appeal  is  from  the  order  denying  the  same. 
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The  land,  one  hundred  and  sixty  acres  in  area,  is  situated 
in  Imperial  County.  The  complaint,  filed  April  12,  1909, 
alleged  that  on  January  28,  1907,  plaintiff  was  seized  in  fee 
of  **that  certain  160  acres  of  land,  .  .  .  embraced  in  Desert 
Land  Entry  No.  3024  and  in  said  Desert  Land  Entry  do- 
scribed  as  the  SE  14  ^^  section  3,  township  15  south,  range 
14  east;  also  known  as  the  SE  14  of  section  36,  township  14 
south,  range  14  east,  S.  B.  M.,  according  to  the  Imperial  sur- 
vey ;  and  also  described  as  Tract  No.  37  in  township  14  south, 
range  14  east,  S.  B.  M.,  according  to  the  resurvey  of  said  town- 
ship authorized  by  act  of  Congress  July  1st,  1902";  that  de- 
fendants, without  right  or  title,  entered  into  possession  and 
ousted  and  ejected  plaintiff  therefrom,  and  unlawfully  with- 
hold possession  thereof  to  her  damage  in  the  sum  of  five  hun- 
dred dollars;  that  the  rents,  issues  and  profits  for  the  time  that 
plaintiff  was  excluded  from  the  property  is  five  hundred  dol- 
lars. By  their  answer  defendants  deny  plaintiff's  title  and 
the  alleged  ouster;  **deny  that  defendants,  or  either  of  them, 
now  unlawfully  withhold  possession  from  plaintiff  of  any  of 
the  lands  described  in  plaintiff's  said  complaint."  This  last 
denial  as  quoted  is  not  only  evasive,  but  a  mere  conclusion; 
hence  insufficient  to  raise  an  issue  as  to  defendants  being  in 
possession  of  the  land.  {De  Oodey  v.  Oodey,  39  Cal.  157.) 
The  allegation  of  the  complaint  in  this  regard  must  therefore 
be  deemed  admitted.  Plaintiff's  title  is  based  upon  the  claim 
that  on  July  21,  1905,  at  which  time  the  land  was  vacant, 
unappropriated  government  land,  one  Harry  R.  Hay  made  a 
desert  land  entry  thereon,  numbered  3024,  and  received  from 
the  United  States  land  department  a  certificate  of  purchase, 
wherein  the  land  was  described  as  the  southeast  i/4  of  section 
3,  township  15  south,  range  14  east,  and  that  in  January,  1907, 
Hay  assigned  this  certificate  of  purchase  to  plaintiff.  At  the 
time  of  the  filing  of  the  complaint  herein  this  certificate  of 
purchase  and  assignment  thereof  to  plaintiff  constituted  the 
sole  documents  upon  which  plaintiff  based  her  claim  of  title 
to  the  property.  While  the  issuance  of  the  certificate  of  pur- 
cliave  did  not  in  fact  transfer  the  government  title  to  plain- 
titT's  assignor,  such  certificate,  by  virtue  of  section  1925  of 
the  Code  of  Civil  Procedure,  is  made  primary  evidence  that 
the  hoklor  or  a.ssifrnee  thereof  is  the  owner  of  the  land  de- 
scribed therein.    In  the  absence  of  this  provision  of  the  code, 
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since  one  can  only  recover  in  ejectment  upon  a  legal  title 
{Conlan  v.  Quinby,  51  Cal.  412),  plaintiff  as  assignee  of  the 
certificate  could  not  maintain  the  action.  **The  certificate  of 
purchase  is  evidence,  prima  faciei  of  title,  only  because  the 
section  of  the  code  makes  it  such  evidence."  {Haven  v.  Haws, 
63  Cal.  452.)  And  in  McTamaJian  v.  Pike,  91  Cal.  540,  [27 
Pac.  784],  it  is  said:  **It  is  by  virtue  of  that  section  (1925) 
alone  that  certificates  of  sale  are  made  primary  evidence  of 
ownership."  Neither  the  certificate  of  purchase  issued  to 
Hay  nor  the  assignment  thereof  was  offered  in  evidence ;  nor 
was  any  proof  made  tending  to  show  that  they  or  either  of 
them  were  lost  or  destroyed.  In  lieu  thereof,  the  court,  over 
defendants'  objection,  permitted  plaintiff  to  introduce  in  evi- 
dence a  certified  copy  of  page  77,  volume  18,  of  what  is  desig- 
nated as  the  tract  book  from  the  office  of  the  register  of  U.  S. 
lands,  showing  the  description  of  the  land  sold  by  the  govern- 
ment to  Harry  R.  Hay,  date  of  sale,  number  of  certificate,  and 
a  notation  thereon  in  pencil,  '*  assigned  to  Louise  E.  Kerr,  736 
Westlake  Avenue,  Los  Angeles,  1-25-07."  Our  attention  is 
not  directed  to  any  provision  of  law  requiring  the  register  to 
keep  such  tract  book  and  make  such  entries  or  memoranda 
therein.  Conceding  the  entries  to  have  been  made  in  the  per- 
formance of  official  duty  (Code  Civ.  Proc,  sec.  1920),  we 
are  nevertheless  of  the  opinion  that  the  provision  contained 
in  section  1925  of  the  Code  of  Civil  Procedure,  which  is  in 
derogation  of  the  common  law,  cannot  be  construed  as  author- 
ity under  which  the  memoranda  and  entries  made  by  the  regis- 
ter can  be  deemed  competent  evidence  of  the  issuance  in  form, 
substance,  and  execution  of  the  certificate  of  purchase,  or  the 
legal  assignment  thereof  to  plaintiff.  Like  a  deed  or  other 
written  instrument,  the  validity  and  interpretation  of  these 
documents  in  writing  are  questions  of  law  for  the  court  to  de- 
determine,  not  the  register  of  the  land-office,  whose  functions 
are  ministerial.  This  rule  is  universal,  and  citation  of  author- 
ities in  support  thereof  is  unnecessary.  It,  therefore,  follows 
that  the  court  erred  in  its  ruling  in  admitting  the  certified 
copy  of  the  tract  book,  pencil  memoranda,  and  notations 
therein  as  evidence  proving  plaintiff's  title  to  the  property. 

On  January  26,  1910,  after  the  conunencement  of  the  trial, 
plaintiff,  over  defendants'  objection,  was  permitted  to  file  a 
supplemental  complaint  wherein  she  alleged  that,  about  July 
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1,  1909,  she  obtained  a  restraining  order  directed  to  defend- 
ants, restraining  them  from  interfering  with  her  in  the  per- 
formance of  making  improvements  npon  the  land,  required 
by  the  government  as  a  prerequisite  to  the  issuance  of  final 
certificate  of  purchase  therefor,  and  that  under  and  by  virtue 
of  said  restraining  order  she  went  upon  the  land  and  made 
certain  improvements  thereon,  as  a  result  of  which  she  made 
her  final  proof  in  the  United  States  land-office,  which  proof 
was  accepted  and  approved  and  a  final  certificate  of  purchase 
issued  to  this  plaintiff  for  the  land  described  in  the  original 
complaint;  and  she  was  also  permitted,  over  defendants'  ob- 
jections, to  offer  evidence  in  support  thereof.  These  rulings 
constituted  error.  The  granting  of  the  writ  of  injunction  re- 
straining defendants  from  interfering  with  plaintiff  while  she 
performed  the  required  work  as  a  condition  of  procuring  a 
final  certificate  of  purchase  did  not  tend  in  any  wise  to  estab- 
lish her  title.  The  question  involved  was  whether  she  had  in 
fact  acquired  the  government's  title,  not  how  she  acquired  it. 
If  at  the  commencement  of  the  suit  she  held  a  patent  or  cer- 
tificate of  purchase,  which  latter,  as  we  have  seen,  under  sec- 
tion 1925  of  the  Code  of  Civil  Procedure,  constitutes  prima 
facie  evidence  of  title,  then  under  the  pleadings  it  was  imma- 
terial whether  she  had  made  the  improvements  prescribed  by 
the  government  as  a  condition  precedent  to  the  granting  of 
a  final  certificate.  The  determination  of  such  question  is  for 
the  United  States  land  department,  and,  acting  within  the 
authority  conferred,  its  final  ruling  thereon  can  only  be  at- 
tacked for  mistake  or  fraud. 

The  final  certificate  of  purchase  was  obtained  months  after 
the  commencement  of  the  suit.  It  is  a  rule  of  universal  recog- 
nition that  in  ejectment  the  plaintiff  must  recover,  if  at  all, 
upon  the  state  of  his  title  as  it  existed  at  the  time  when  he 
commenced  the  action.  (Johnston  v.  Jones,  66  U.  S.  (1  Black.) 
209,  [17  L.  Ed.  117].)  ''Title  acquired  after  the  commence- 
ment of  the  action  will  in  no  case  entitle  the  plaintiff  to  re- 
cover.*' (Tyler  on  Ejectment,  p.  76.)  To  the  same  effect 
see :  Vol.  15  Cyc,  p.  29 ;  Sacramento  Savings  Bank  v.  Hynes, 
50  Cal.  195 ;  Warville  on  Ejectment,  sec.  228 ;  Sauer  v.  Meyer, 
87  Cal.  34,  [25  Pac.  153].)  The  only  proof  offered  in  sup- 
port  of  plaintiff's  alleged  title  was  the  tract  book  and  nota- 
tions therein  from  the  register's  office  and  the  final  certificate 
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of  purchase  issued  long  after  the  bringing  of  the  action,  both 
of  which  documents  having  been  erroneously  admitted  in  evi- 
dence, it  must  follow  that  the  order  denying  defendants'  mo- 
tion for  a  new  trial  must  be  reversed. 

Other  errors  were  committed,  due  apparently  to  an  erro- 
neous theory  as  to  the  issues  involved  under  the  pleadings. 
Defendants,  without  asserting  any  right  thereto,  admit  their 
possession  of  land  the  title  to  which  was,  at  the  commencement 
of  the  action,  alleged  by  plaintiff  to  be  vested  in  her.  They 
deny  that  she  had  title  to  the  land  as  alleged.  This  is  the 
chief  issue  upon  which,  if  decided  in  plain tiflf's  favor,  judg- 
ment must  follow  for  her.  Such  title  must  be  evidenced  by 
a  patent,  or  in  lieu  thereof  a  certificate  of  purchase  (Code  Civ. 
Proc,  sec.  1925)  issued  or  assigned  to  her,  the  validity  and 
interpretation  of  which  are  questions  for  the  court,  and  not 
the  jury.  If  issued,  then  under  the  present  state  of  the  plead- 
ings it  is  immaterial  whether  or  not  she  performed  the  condi- 
tions required  by  the  government  as  a  prerequisite  to  its  is- 
suance. A  new  action  (if  not  barred),  based  upon  the  final 
certificate  of  purchase  issued  to  plaintiff,  or  upon  a  patent, 
if  one  has  been  issued,  would  greatly  simplify  the  case  and 
in  the  trial  thereof  be  the  means,  perhaps,  of  avoiding  many 
errors  of  which  defendants  justly  complain. 

The  order  is  reversed  and  the  court  directed  to  grant  de- 
fendants' motion  for  a  new  trial. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[C?Iv.  No.  1165.    Third  Appellate  District.— March  IT,  1914.] 

ANNIE  BOND,  Respondent,  ▼.  UNITED  RAILROADS  OF 
SAN  FRANCISCO   (a  Corporation),  Appellant. 

Street  BaH/WAts — Collision  Between  Oabs  at  Crossing — Evidencb 
That  Injubxd  Person  was  Passsnoeb.— Where,  in  ftn  action 
against  a  street  railway  eompanj  to  recover  for  the  death  of  a  per- 
son caused  b^  a  collision  between  its  cars  at  a  crossing,  one  witness 
testifies  that  at  the  time  of  the  accident  he  saw  several  persons 
fall  from  one  of  the  cars  to  the  ground,  and  another  witness  testifies 
that,  observing  the  accident  and  going  to  the  spot  where  several 
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iodivi duals  were  Ijing,  be  picked  up  one  whom  he  identified  as 
the  deceased  y  the  necessary  inference  is  that  the  deceased  was  a 
passenger  at  the  time  of  the  collision. 

Id. — Passenger  on  Street-cab — Presumption  That  Person  is. — ^A  per- 
son riding  on  a  street-car  is  presumed  to  be  a  passenger. 

Id. — CoLUsioN  Between  Cars — Presumption  of  Neoliqencs. — ^Where 
two  street-ears  collide  at  a  crossing  and  a  passenger  on  one  of  them 
is  injured,  a  presumption  of  negligence  is  raised  against  the  rail- 
way company,  and  it  is  for  the  jury  to  determine  whether  this  pre- 
cumption  is  overcome  by  the  explanation  of  the  accident  famished 
by  the  company's  witnesses. 

Id, — Instruction  to  Jury — Presumption  and  Burden  of  Proof  as  to 
Neouoencb. — In  such  action  it  is  proper  to  instruct  the  jury  that 
if  they  find  that  the  deceased  was  a  passenger  on  one  of  the  cars, 
and  that  while  such  passenger  he  received,  without  fault  on  his  part, 
the  injuries  from  which  he  subsequently  died,  then  a  presumption 
of  negligence  arises  which  throws  upon  the  railway  company  the 
burden  of  showing  that  the  injury  was  sustained  without  any  negli- 
gence on  its  part,  and  that  in  the  absence  of  such  evidence,  their 
verdict  must  be  for  the  plaintiff. 

Id.— Proximate  Cause  of  Accident — Bunning  of  Women  in  Front  of 
Car — Instructions. — It  is  proper  to  refuse  an  instruction  to  the 
jury  that  if  they  find  from  the  evidence  that  the  gripman  of  one 
of  the  colliding  cars  was  negligent,  but  that  in  spite  of  such  negli- 
gence the  accident  would  not  have  occurred  had  it  not  been  that 
certain  women  ran  in  front  of  the  other  car  and  forced  it  to  stop 
in  front  of  the  approaching  car,  that  the  action  of  the  women  was 
the  proximate  cause  of  the  accident  and  that  the  verdict  should  be 
for  the  defendant. 

Td. — Damages  for  Mental  Anguish — Instructions. — It  is  not  error 
in  such  case  to  refuse  an  instruction  ''that  no  damages  can  be  given 
to  plaintiff  for  sorrow  or  grief  or  pain  of  mind  or  injury  to  feel- 
ings, or  for  the  loss  of  the  society  of  deceased,  or  for  hie  pain 
or  suffering  or  for  the  loss  of  his  comfort  or  protection,"  if  the 
court  states  that  "sorrow  and  mental  anguish  caused  by  death  are 
not  elements  of  damage,"  and  in  other  instructions  emphasisee  the 
fact  that  "pecuniary  loss"  is  the  measure  of  the  damages  to  be  re- 
covered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  aiid  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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William  M.  Abbott,  William  M.  Cannon,  and  Kingsley  Can- 
non, for  Appellant 

Sullivan  &  Sullivan  and  Theo.  J.  Roche,  for  Respondent. 

BURNETT,  J.— This  is  an  appeal  from  the  judgment  in 
favor  of  plaintiff  for  four  thousand  five  hundred  dollars,  en- 
tered in  accordance  with  the  direction  of  the  supreme  court, 
and  it  is  a  companion  case  to  No.  1180,*  involving  an  appeal 
from  the  order  of  the  lower  court  striking  from  the  record 
defendant's  motion  for  a  new  trial,  the  opinion  in  which  is 
filed  herewith. 

It  was  the  theory  of  plaintiflP  that  her  son,  Qustave  Fritz, 
was  a  passenger  riding  on  the  running  board  opposite  the  rear 
open  section  of  an  electric  car  proceeding  southerly  on  a  west- 
erly Fillmore  Street  track,  in  San  Francisco,  on  the  evening 
of  December  17,  1905,  when  the  eastbound  McAllister  Street 
cable  car  collided  with  it  at  the  crossing  of  said  streets,  and 
that  by  reason  of  said  collision  the  said  Fritz  received  injuries 
from  which  he  died  on  the  twenty-eighth  day  of  December, 
1905.  This  appears  suitably  in  the  complaint  with  the  allega- 
tion of  negligent  operation  of  said  cars  by  defendant. 

1.  The  preliminary  motion  of  respondent  to  dismiss  the  ap- 
peal, based  upon  reasons  suflBciently  appearing  in  said  opinion 
in  No.  1180,  must  be  denied,  on  the  authority  of  Sola  v.  City 
of  Pasadena,  162  Cal.  714,  [124  Pac.  539]. 

2.  The  futility  of  appellant's  contention  as  to  the  insuffi- 
ciency of  the  proof  that  the  deceased  was  a  passenger  on  said 
car  at  the  time  of  the  accident  is  fully  disclosed  by  the  quota- 
tions made  by  appellant  from  the  testimony. 

Charles  F.  O'Callaghan,  an  attorney  at  law,  who  was  riding 
on  the  forward  end  of  the  east-bound  McAllister  Street  car, 
testified  as  follows:  "The  Fillmore  Street  car  was  crowded, 
and  there  were  passengers  standing  upon  the  running  boards 
on  the  rear  westerly  portion  of  the  open  section.  .  .  .  My  best 
recollection  is  that  upon  the  Fillmore  Street  car  at  about  the 
point  where  our  car  struck  it,  there  were  three  or  four  persons 
standing  on  the  lower  running  board  and  about  the  same  num- 
ber upon  the  upper  running  board.  ...  I  observed  passen- 


*After  judgment  in  the  district  court  of  appeal,  in  ca«e  No.  1180, 
entitled  Bond  v.  United  Railroads  of  S.  F.,  the  supreme  court,  on  May  15, 
1914,  made  an  order  transferring  the  cause  to  the  supreme  court  for 
bearing  and  decisioii. 
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sengers  who  were  injured  on  the  Fillmore  Street  car  right 
after  the  collision.  After  the  cars  collided  there  were  a  num- 
ber of  people  spread  around  over  the  ground.  .  .  .  With  ref- 
erence to  the  rear  i>ortion  of  the  Fillmore  Street  car,  the 
wounded  passengers  to  whom  I  have  referred  were  on  the 
ground  alongside  of  the  car — along  toward  the  southwest  cor- 
ner of  Fillmore  and  McAllister  streets,  in  that  direction.  .  .  . 
My  recollection  is  that  a  number  of  the  passengers  that  were 
standing  on  the  westerly  side  of  the  rear  section  of  that  south- 
erly bound  Fillmore  Street  car  fell  to  the  street.  They  fell 
as  the  Fillmore  Street  car  swerved  away.  •  •  .  As  these  passen- 
gers were  falling  I  observed  the  streets  between  the  two  cars 
and  to  which  these  passengers  fell.  I  saw  no  human  being 
lying  on  that  street  before  passengers  fell.  Some  of  the  pas- 
sengers that  fell  got  up,  but  three  continued  to  lie  on  the  street. 
There  was  a  boy  pretty  close  to  the  rear — ^that  is,  in  about  the 
direction  that  the  Fillmore  Street  car  swerved  from,  and  over 
there  along  south  of  him  were  two  other  persons.  These  pas- 
sengers fell  from  the  car  and  subsequently  lay  upon  the  street. 
.  .  .  These  three  people  were  not  lying  upon  the  street  before 
I  saw  these  passengers  falling  from  the  car.  I  saw  a  number 
of  people  fall  from  the  car,  and  some  of  them  got  up,  and  these 
three  did  not  get  up." 

The  foregoing  was  supplemented  by  the  testimony  of  F.  B. 
Winters,  a  policeman,  who,  just  prior  to  the  accident,  was 
standing  at  the  southeast  comer  of  Fillmore  and  McAllister 
streets  observing  the  movements  of  the  colliding  cars.  He 
testified:  **I  know  that  a  young  man  by  the  name  of  Qustave 
Fritz  was  one  of  the  injured,  I  remember  the  man  well,  both 
of  whose  feet  were  crushed  at  the  ankles.  I  remember  Fritz. 
I  think  I  picked  him  up.    Fritz  was  the  first  one  I  picked  up.'' 

Under  the  rule  as  to  the  credit  to  be  accorded  those  wit- 
nesses, only  one  probable  inference  can  be  drawn,  and  that  is 
that  Qustave  Fritz  was  a  passenger  on  said  Fillmore  Street 
car.  Reduced  to  simple  form,  it  amounts  to  this:  One  wit- 
ness saw  several  individuals  fall  from  the  car  onto  a  certain 
unoccupied  space  on  the  street  Another  witness,  observing 
the  accident,  immediately  goes  to  the  spot  where  these  indi- 
viduals are  lying  and  picks  up  one  of  them  whose  legs  are 
crushed,  and  who  is  identified  as  Qustave  Fritz. 
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The  evidence  would  have  no  greater  probative  value  if  a  wit- 
ness had  testified  that  he  was  personally  acquainted  with  said 
Fritz  and  saw  him  fall  from  the  Fillmore  Street  car  at  the  time 
of  the  accident. 

In  addition,  it  may  be  stated,  without  quoting,  that  the  tes- 
timony of  Rudolph  Wolf,  a  fellow-passenger  of  Fritz  on  the 
Fillmore  Street  car,  and  of  Dr.  William  A.  Mundell,  who  was 
sitting  on  the  extreme  front  of  the  McAllister  Street  car,  is 
strongly  cumulative.  Having  been  shown  to  be  on  the  car, 
the  presumption  would  be  that  Gustave  Fritz  was  a  passenger. 

"A  person  on  a  train  used  for  carrying  passengers  is,  in 
the  absence  of  countervailing  circumstances,  presumed  to  be 
a  passenger,  and  rightfully  there.*'  {Louisville  etc.  Ry.  Co. 
V.  Thompson,  107  Ind.  442,  [57  Am.  Rep.  120,  9  N.  E.  357] ; 
People  V.  Douglass,  87  Cal.  284,  25  Pac.  417].) 

It  may  be,  as  claimed  by  appellant,  that  **the  presumption, 
however,  cannot  be  raised  where  a  person  is  only  presumed  to 
have  been  on  the  car."  But  such  is  not  this  case.  It  is  not  a 
mere  presumption  that  Fritz  was  on  the  car.  In  fact,  it  is 
no  presumption  at  all,  but  a  necessary  inference  from  the  facts 
testified  to  by  the  witnesses. 

3.  It  cannot  be  said  that  the  evidence  is  insufficient  to  sup- 
port a  finding  of  negligence.  The  passenger  having  been  in- 
jured as  the  result  of  the  operation  of  defendant's  cars,  the 
presumption  of  negligence  would  arise,  as  the  authorities  hold. 
It  was  for  the  jury  to  determine  whether  this  presumption 
was  overcome  by  the  explanation  of  the  accident  furnished 
by  appellant's  witnesses.  Horton,  the  motoiiiian  of  the  Fill- 
more Street  car,  testified:  "The  easterly  bound  McAllister 
Street  car  ordinarily  stops  at  the  southwesterly  corner  of  Mc- 
Allister and  Fillmore  streets.  When  it  did  stop  it  stopped 
■ome  distance  westerly  from  the  westerly  track  of  Fillmore 
street,  the  track  on  which  my  car  was  being  operated  at  the 
time  of  the  collision.  If  the  McAllister  Street  car  bound  in 
an  easterly  direction  had  stopped  where  it  ordinarily  did  stop, 
and  where  it  should  have  stopped,  at  the  southwesterly  corner 
of  Fillmore  and  McAllister  streets,  it  would  have  been  some 
distance  from  my  car.  ...  I  knew  that  prior  to  the  time  of 
this  collision  there  had  been  a  heavy  drizzle.  I  also  knew 
from  my  experience  as  a  motorman  that  this  drizzling  caused 
Hie  tracks  to  become  slippery,  especially  down  grade."    The 

U  CftL  App.— 11 
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rules  of  the  company  required  those  in  charge,  before  crossing 
the  tracks  of  intersecting  lines,  to  "bring  their  cars  to  a  full 
stop  at  the  near  crosswalks,  see  that  the  way  is  clear,  and  cross 
tracks  at  a  greatly  reduced  speed,"  and  they  also  provided 
that  "when  an  intersection  occurs  at  a  grade,  or  at  the  foot 
of  a  grade,  or  if  they  are  both  on  the  down  grade,  the  car  on 
the  steepest  grade  is  to  be  given  the  right  of  way.  But  no 
car  must  proceed  until  after  they  have  made  a  full  stop.  .  .  . 
When  a  car  comes  to  a  full  stop  before  crossing  an  intersecting 
line,  and  another  car  is  approaching  at  right  angles,  the  first 
car  must  not  start  until  the  other  car  has  come  to  a  full  stop.'' 
It  appears  that  the  McAllister  Street  car  did  not  come  to  a 
full  stop  at  the  intersection,  neither  did  the  Fillmore  Street 
car  wait  for  the  said  McAllister  Street  car,  as  the  rules  re- 
quired. Of  course,  an  excuse  was  given  for  the  movement  of 
each,  but  we  cannot  say  that  the  jury  was  bound  to  accept  it 
as  satisfactory. 

4.  Among  the  instructions  given  by  the  court,  the  following 
are  severely  criticised  by  appellant:  "To  entitle  plaintiff  to 
recover  in  this  case,  it  is  sufficient  to  show  that  Oustave  Fritz 
was  a  passenger  on  said  southerly  bound  Fillmore  Street  car 
at  the  time  of  the  collision;  that  the  collision  occurred,  and 
that  said  Oustave  Fritz  was  killed  as  a  result  of  injuries  re- 
ceived in  said  collision.  The  law  does  not  impose  upon  the 
plaintiff  the  duty  of  showing  that  Oustave  Fritz  was  free  from 
fault,  or  did  not  contribute  by  his  own  negligence  to  the  in- 
juries which  resulted  in  his  death,"  and,  "a  carrier  of  passen- 
gers is  required  to  exercise  the  highest  degree  of  care  in  their 
transportation,  and  is  responsible  for  injuries  received  by 
them  while  in  the  course  of  transportation,  which  might  have 
been  avoided  by  the  exercise  of  such  care.  If  you  find  that 
Oustave  Fritz  was  a  passenger  on  said  southerly  bound  Fill- 
more Street  car,  with  which  said  easterly  bound  JIcAllister 
Street  car  collided  on  said  17th  day  of  December,  1905,  and 
while  such  passenger,  said  easterly  bound  McAllister  Street 
car  collided  with  said  southerly  bound  Fillmore  Street  car, 
upon  which  he  was  a  passenger,  then  and  there,  without  fault 
on  his  part  inflicting  injuries  upon  him  from  which  he  sub- 
sequently died,  then  the  presumption  of  negligence  arises, 
which  throws  upon  the  defendant  the  burden  of  showing  that 
the  injury  was  sustained  without  any  negligence  on  its  pan. 
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and  in  the  absence  of  such  evidence,  your  verdict  must  be  in 
favor  of  plaintiff  for  such  sum  as  under  all  the  circumstances 
of  the  case  as  proven  may  be  just." 

It  seems  unnecessary  to  follow  counsel  in  their  philosophic 
discussion  of  the  separate  province  of  the  court  and  of  the 
jury  as  to  questions  of  law  and  of  fact.  Such  considerations 
ought  to  be  pretty  well  settled  by  this  time.  It  is  suflScient 
for  us  to  know  that  the  supreme  court  has  held  deliberately 
more  than  once  that  the  only  part  of  such  instructions  open 
at  all  to  criticism  is  a  correct  exposition  of  the  law  and  an 
accurate  statement  of  the  rule  of  evidence  as  to  the  burden  of 
proof  in  case  of  injury  to  a  passenger  while  being  transported 
by  a  common  carrier. 

In  McCurrie  v.  Southern  Pacific  Co.,  122  Cal.  561,  [55  Pac. 
324],  it  is  said:  **A  prima  facie  case  is  established  when  the 
plaintiff  shows  that  he  was  injured  while  being  carried  as  a 
passenger  by  the  defendant,  and  that  the  injury  was  caused 
by  the  manner  in  which  the  defendant  used  or  directed  some 
agency  or  instrumentality  under  its  control.  The  carrier  of 
passengers  is  required  to  exercise  the  highest  degree  of  care 
in  their  transportation,  and  is  responsible  for  injuries  received 
by  them  while  in  the  course  of  transportation  which  might 
have  been  avoided  by  the  exercise  of  such  care.  Hence,  when 
it  is  shoum  that  the  injury  to  the  passenger  was  caused  by 
the  act  of  the  carrier  in  operating  the  instrumeyvtalities  em- 
ployed in  his  bu^ness,  there  is  a  presumption  of  negligena 
which  throws  upon  the  carrier  the  burden  of  showing  that  the 
injury  was  sustained  without  any  negligence  on  his  part.'' 

In  Babcock  v.  Los  Angeles  etc,  Co.,  128  Cal.  173,  [60  Pac. 
780],  the  rule  is  announced  as  follows:  "When  the  plaintiff 
showed  that  the  defendant  had  assumed  to  carry  him  as  a 
passenger  upon  one  of  its  cars,  and  that  while  being  so  car- 
ried he  had  sustained  an  injury  by  reason  of  the  manner  in 
which  the  car  was  propelled  along  its  tracks,  a  prima  facie 
case  of  negligence  was  established,  which  in  the  absence  of 
any  other  evidence  entitled  him  to  a  recovery." 

In  Kline  v.  Santa  Barbara  etc.  By.  Co.,  150  Cal.  741,  [90 
Pac.  125],  the  following  instruction  was  approved:  ''Con- 
tributory negligence  on  the  part  of  a  passenger  cannot  be 
presumed  from  the  mere  fact  of  injury,  but  must  be  proved. 
On  the  other  hand,  the  proof  of  an  injury  to  a  passenger  in 
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the  car  of  a  common  carrier  casts  upon  the  common  carrier 
the  burden  of  proving  that  the  injury  was  occasioned  by  in- 
evitable casualty,  or  some  other  cause  which  human  care  and 
foresight  could  not  prevent,  or  by  contributory  negligence 
of  the  plaintiflf,  unless  the  proof  on  the  part  of  the  plaintiff 
tended  to  show  that  the  injury  was  occasioned  by  the  contribu- 
tory negligence  of  the  passenger  or  by  inevitable  casualty,  or 
by  some  other  cause  which  human  care  and  foresight  could 
not  prevent." 

The  earlier  cases  are  therein  reviewed  and,  of  course,  the 
question  involved  received  thorough  consideration  in  the  opin- 
ion written  by  the  learned  chief  justice. 

In  said  instructions  there  was  no  attempt  to  forestall  the 
action  of  the  jury  in  determining  the  credibility  of  the  wit- 
nesses, nor  was  there  any  interference  with  the  right  of  the 
jury  to  pass  upon  the  weight  of  the  whole  evidence  in  the  case. 
The  court  simply  announced  a  rule  of  evidence  in  this  class 
of  cases  which,  by  virtue  of  the  decisions,  has  all  the  force 
of  a  statutory  enactment,  and  which  is  for  the  guidance  of 
the  jurors  in  their  deliberations. 

In  the  cases  cited  by  appellant,  when  properly  understood, 
nothing  can  be  found  irreconcilable  with  said  instructions,  and 
we  deem  specific  notice  of  them  unnecessary. 

5.  There  was  no  error  in  refusing  to  give  the  following  in- 
struction proposed  by  defendant:  "If  you  find  from  the  evi- 
dence that  the  gripman  of  the  McAllister  Street  car  was  negli- 
gent, but  that  in  spite  of  such  negligence  the  accident  would 
not  have  occurred  had  it  not  been  that  certain  women  ran  in 
front  of  the  Fillmore  Street  car  and  forced  it  to  stop  in  front 
of  the  approaching  McAllister  Street  car,  then  I  instruct  you 
that  the  action  of  those  women  was  the  proximate  cause  of 
the  accident,  and  in  such  case  your  verdict  must  be  in  favor 
of  the  defendant,  United  Railroads  of  San  Francisco." 

Even  if  it  be  admitted  that  the  action  of  the  women  in  alight- 
ing from  one  car  and  in  their  confusion  passing  in  front  of  the 
said  Fillmore  Street  car  was  a  proximate  cause  of  the  injury, 
this  would  not  exonerate  defendant  if  it  was  negligent  as 
assumed  in  the  instruction,  since  its  negligence  was  at  least 
a  contributory  cause  that  continued  up  to  the  very  time  of 
the  accident.  It  is  only  just  to  require  railroad  companies 
to  anticipate  such  action  of  pedestrians  which  is  an  additional 
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element  of  peril  likely  to  be  encountered  at  street  crossings. 
Manifestly,  the  action  of  the  women  was  not  an  operative 
force  that  produced  the  injury,  nor  can  it  in  any  sense  be 
said  to  have  been  an  independent,  intervening  cause  that  re- 
lieved defendant  of  responsibility  for  its  own  negligence  with- 
out which  the  accident  would  not  have  occurred. 

The  court  presented  the  proper  theory  as  to  the  women  in 
the  following  instruction  given  at  the  request  of  the  defend- 
ant, the  only  modification — made  necessary  by  the  facts — ^being 
the  substitution  of  the  word  "motorman'*  for  "conductor"  as 
to  the  Fillmore  Street  car,  and  '*gripman"  for  "conductor'* 
as  to  the  McAllister  Street  car:  "I  instruct  you  that  if  you 
find  from  the  evidence  that  the  car  of  the  United  Railroads 
of  San  Francisco  moving  south  along  Fillmore  Street  came 
to  a  stop  at  the  comer  of  Fillmore  and  McAllister  streets, 
that  the  conductor  looked  and  saw  the  McAllister  Street  car 
approaching,  but  a  sufficient  distance  away  to  allow  him  to 
pass  in  safety  over  the  track,  and  that  he  did  attempt  so  to 
pass,  but  before  he  had  completely  passed  over  the  track  cer- 
tain women  getting  on  the  car  track  forced  him  to  stop  his 
car,  and  that  the  conductor  of  the  McAllister  Street  car,  with- 
out any  negligence  on  his  part  or  any  defect  in  the  equipment 
of  his  car,  attempted  to  stop  his  car  but  was  unable  to  do  so 
before  it  crashed  into  the  Fillmore  Street  car,  causing  the 
accident  which  resulted  in  the  death  of  Gustave  Fritz,  then 
I  instruct  you  that  no  negligence  has  been  shown  on  the  part 
of  the  defendant,  and  your  verdict  must  be  in  favor  of  the 
United  Railroads  of  San  Francisco." 

6.  The  court  refused  an  instruction  containing  the  direc- 
tion:  "I  charge  you  that  no  damages  can  be  given  to  plaintiff 
for  sorrow  or  grief  or  pain  of  mind  or  injury  to  feelings,  or 
for  the  loss  of  the  society  of  deceased,  or  for  his  pain  or 
suffering  or  for  the  loss  of  his  comfort  or  protection."  This 
seems,  however,  to  have  been  subatantially  covered  by  the 
court  in  reading  from  the  decision  of  the  supreme  court  in 
Fox  V.  OaklaTid  Can.  8t  By.,  118  Cal.  55,  [62  Am.  St.  Rep. 
216,  50  Pac.  25].  It  was  therein  stated  that  ^'sorrow  and 
mental  anguish  caused  by  death  are  not  elements  of  damage. 
You  cannot  award  any  damage  to  the  plaintiff,  as  a  solace  for 
his  wounded  feelings,  because  of  the  death  of  his  boy." 
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Other  instructions  emphasized  the  fact  that  "pecuniary 
loss"  was  the  measure  of  the  damages  to  be  recovered  by  plain- 
tiff. The  principle  contended  for  by  appellant  must  have 
been  understood  by  the  jury  and,  indeed,  we  think  that  in  the 
charge  all  necessary  instructions  were  given  for  legal  guid- 
ance. 

We  discover  no  prejudicial  error  in  the  record.  The  motion 
to  dismiss  the  appeal  is  denied  and  the  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  16,  1914. 


[CIt.  No.  1117.    TUrd  Appellate  District.— March  17,  1914.] 

VALLEJO  AND  NORTHERN  RAILROAD  COMPANY  (a 
Corporation),  Respondent,  v.  HOME  SAVINGS  BANK 
(a  Corporation)  et  al..  Appellants. 

Eminent  Domain — Gondemnation  of  Land  fob  Railroad  Depot — Suf- 
FiciENCT  OF  (Complaint. — In  this  action  to  condemn  land  for  a 
railroad  depot  the  complaint  meets  the  requirement  of  section  1244 
of  the  Code  of  Civil  Procedure  providing  what  the  complaint  in 
eminent  domain  must  contain,  and  it  is  not  demurrable  on  the 
grounds  that  it  fails  to  allege  that  other  land  owned  by  the  rail- 
road company  is  inadequate  for  a  depot,  or  that  the  road  is  in 
operation,  or  whj  the  land  is  necessary,  or  that  anj  necessity  exists 
for  anj  depot  at  the  place,  or  that  the  plaintiff  has  a  franchise 
over  the  streets  of  the  municipality,  or  that  the  location  of  the 
depot  is  such  as  to  produce  the  least  private  injury. 

Id. — Amount  of  Land  Necessary — Expert  Testimony. — In  such  ac- 
tion expert  testimony  is  admissible  to  determine  the  amount  of 
land  requisite  for  depot  purposes. 

Id. — Size  and  Location  of  Lot  for  Depot — Discretion  of  Baiuioad 
Company. — In  the  determination  of  the  size  and  location  of  lots 
for  depots,  considerable  discretion  must  be  accorded  to  railroad 
corporations  serving  a  public  purpose,  subject  to  the  qualification 
that  their  action  must  not  be  captious  or  arbitrary  nor  unduly  in- 
vade the  private  right  of  property. 

Id. — Franchise  Over  Streets — Whether  Essential  Beforb  Condem- 
nation Proceedings. — It  is  unnecessary  in  such  action  thac  the 
railroad  company  should  have  first  obtained  a  franchise  over  the 
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streets  of  the  municipalitj  wherein  the  land  sought  to  be  condemned 
is  situated. 

IiK, — AuowT  or  Pbopebty  Necessary  to  Conbeicn — Evidencb  of  Size 
OF  Other  Depots. — It  is  proper  in  such  action  to  exclude  evidence 
offered  bj  the  defendant  of  the  sise  and  character  of  buildings  of 
other  railroads  used  for  depots,  in  the  absence  of  anj  offer  to  show 
that  the  circumstances  and  conditions  surrounding  such  buildings 
are  similar  to  those  involved  in  the  case  under  consideration  and 
that  the  areas  of  mich  buildings  are  sufficient  for  the  purposes  of 
such  railroads. 

Id, — Evidencb  of  Size  and  Looation  of  Streets — Inadicissibilitt  of 
Map. — In  such  action  the  defendants  cannot  show  the  general  size 
and  location  of  the  principal  streets  of  the  municipality,  if  mate* 
rial,  hj  introducing  a  map  as  to  which  the  city  engineer  testifies 
that  he  did  not  make  it  and  that  it  is  inaccurate. 

Id. — Striking  Out  Answer  of  Witness — Harmless  Error. — ^It  is 
improper  to  grant  a  motion  to  strike  out  an  answer  of  a  witness 
when  no  ejection  has  been  made  to  the  question;  but  the  error  is 
harmless  if  thereafter  the  witness  makes  substantially  the  same 
statement. 

Ik — YAiAft  OF  Improvements  on  Condemned  Property  as  Sxparatr 
noM  Land. — In  an  action  to  condemn  property  for  a  railroad  de- 
pot evidence  of  the  market  value  of  the  improvements  on  the  prop- 
erty sought  to  be  condemned,  separate  from  the  land,  is  properly 
excluded;  the  evidence  must  go  to  the  market  value  of  the  prop- 
erty as  a  whole. 

Id. — Expert  Witness — Competenot  to  Testify  as  to  Value  of  Prop^ 
erty. — A  witness  who  has  resided  forty  yean  in  the  municipality 
wherein  the  land  sought  to  be  condemned  is  situated,  and  who  has 
been  engaged  in  the  banking  business  for  fifty  years,  is  competent 
to  testify  as  to  the  market  value  of  the  property,  although  he  has 
not  examined  the  interior  of  a  building  thereon. 

Id. — Special  Issues — Refusal  of  Court  to  Submit  to  Jury. — In  n- 
fusing  to  submit  to  the  jury  certain  special  issues  propounded  by  the 
defendants,  the  court  does  not  abuse  its  discretion  under  section  625 
of  the  Code  of  Civil  Procedure  as  amended  in  1905,  especially  when 
some  of  the  questions  are  not  within  the  issues,  some  involve  a 
question  of  law,  and  the  others  are  covered  by  the  questions  which 
are  submitted. 

Id. — ^Damages  for  Taking  Property—Consideration  of  Future 
Growth  of  Community. — In  an  action  by  a  railroad  company  to 
condemn  property  for  a  depot,  an  instruction  authorizing  the  jury 
to  take  into  consideration  future  demands  "that  may  fairly  be 
anticipated  on  account  of  the  future  growth  of  the  surrounding 
eommunity,'*  is  proper;  it  being  alleged  that  the  property  is  neces- 
sary for  the  purposes  of  the  plaintiff,  and  it  being  a  fair  infer- 
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ence  from  the  testimony  that  the  property  in  question  is  situated 
in  a  prosperous  and  growing  city. 

Id. — ^Value  of  Peopertt — Amount  Which  Plaintmt  can  Appobd  to 
Pay. — A  suggestion  in  an  instruction  to  the  jury  in  such  action 
that  an  opinion  as  to  the  value  of  the  property  sought  to  be  con- 
demned cannot  be  based  upon  what  the  plaintiff  can  afford  to  pay 
for  the  property,  is  not  prejudicial  to  the  defendant. 

Id. — ^Verdioiv— SumonENCT  as  Showing  Taking  fob  Public  Use. — The 
Terdict  of  the  jury  in  such  ease  is  not  defective  in  finding  that  the 
taking  it  necessary  for  the  use  of  the  plaintiff  instead  of  for  a 
public  use,  where  it  is  found  that  the  taking  is  necessary  for  the 
use  of  plaintiff  for  a  permanent  freight  and  passenger  building 
in  connection  with  the  operation  and  maintenance  of  the  railroad 
described  in  the  complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
Counly.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  W.  Thomas,  C.  W.  Thomas,  Jr.,  Qrover  C.  Julian,  and 
Ernest  Weyand,  for  Appellants. 

T.  T.  C.  Gregory,  Elmer  W.  Armfield,  and  0.  J.  Goodell, 
for  Respondent 

BURNETT,  J. — The  action  was  to  condemn  a  certain  par- 
cel of  land  in  the  city  of  Woodland  for  the  construction  of  a 
general  freight  and  passenger  depot.  The  owner  was  awarded 
the  sum  of  four  thousand  five  hundred  dollars  for  the  prop- 
erty by  the  jury  trying  the  action.  This  amount,  including 
costs,  was  paid  into  court  by  plaintiff  and  final  judgment  of 
condemnation  was  duly  rendered  and  entered. 

The  complaint  was  attacked  by  a  general  and  special  de- 
murrer and  many  reasons  are  assigned  why  the  demurrer 
should  have  been  sustained.  It  is  stated  that  the  map  ac- 
companying the  complaint  shows  that  the  railroad  company  al- 
ready owned  two  large  tracts  adjacent  to  the  tract  sought  to  be 
condemned  and  there  is  no  allegation  that  these  were  insufS- 
cient  or  inadequate  for  the  purpose  of  a  freight  and  passenger 
depot,  there  is  no  allegation  that  the  road  was  in  operation 
or  why  this  parcel  is  necessary  or  that  any  necessity  exists 
for  any  depot  at  the  place,  or  that  the  plaintiff  has  a  fran- 


Digitized  by  VjOOQ IC 


March,  1914.]    Vallbjo  btc.  B.  E.  Co.  v.  Home  Sav.  Bk.    169 

chise  to  pass  over  the  streets  of  Woodland  and  the  complaint 
is  silent  as  to  the  consideration  of  location  in  a  manner  so  as 
to  produce  "the  least  private  injury/'  To  tliese  specifica- 
tions an  answer  is  found  in  Rialto  Irrigation  District  v.  Bran- 
don, 103  Cal.  384,  [37  Pac.  484] ;  Central  Pacdfic  By,  Co.  v. 
Feldman,  152  Cal.  303,  [92  Pac  948] ;  and  Northern  Light 
etc.  Co.  V.  Stacker,  13  Cal.  App.  404,  [109  Pac.  896].  An 
examination  of  the  complaint  here  shows  that  it  meets  the 
requirement  of  section  1244  of  the  Code  of  Civil  Procedure 
providing  what  the  complaint  in  eminent  domain  must  con- 
tain, and  the  pleading  is  as  complete  as  the  one  approved  in 
the  Northern  Light  Co.  case. 

Summarizing  the  complaint,  it  appears  that  the  plaintiff  is 
a  railroad  corporation,  that  certain  named  parties  are  the 
owners  and  claimants  of  the  property,  that  the  purposes  for 
which  plaintiff  was  incorporated  are  fully  set  forth,  that  it  is 
the  specific  purpose  of  plaintiff  **to  construct  and  build  along 
the  routes  and  between  the  places,  as  hereinafter  mentioned, 
a  general  railroad,  having  a  standard  gauge,  and  single  or 
double  or  more  tracks  and  the  places  from  and  to  which  the 
said  railroad  is  intended  to  be  run,  and  all  the  intermediate 
branches  of  the  same,  and  the  estimated  length  of  the  said 
railroad  and  of  the  said  intermediate  branches  and  the  loca- 
tion, general  route  and  termini  of  said  railroad  are  as  fol- 
lows'* (giving  them  in  detail),  that  a  map,  as  required  by 
the  statute,  accompanies  the  complaint;  "That  for  a  perma- 
nent freight  and  passenger  depot  building  necessary  for  and 
in  the  operation  and  maintenance  of  said  railroad  plaintiff 
requires  that  certain  real  property"  (describing  it);  "that 
the  real  property  herein  sought  to  be  acquired  includes  the 
whole  of  an  entire  parcel  or  tract  of  land.  .  .  .  That  said  real 
property  hereinbefore  described  and  sought  to  be  condemned 
is  required  for  a  public  use,  to  wit:  to  enable  plaintiff  to  con- 
struct and  maintain  a  railroad  and  to  operate  the  same  and 
the  appendages  thereof  as  a  common  carrier  of  passengers  and 
freight  for  hire.  .  .  .  That  said  real  property  hereinbefore 
described  and  sought  *c  be  condemned  will  give  and  furnish 
the  most  practicable  location  for  and  the  same  is  necessary 
in  the  buiI<iin|^  cons+^iction,  maintenance  and  operation  of 
said  railroad.    That  neitnex  liim  i^isci^  uoi  ^^t  ***»*^  o^  «"«'d 
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property  hereinbefore  described  and  sought  to  be  condemned, 
has  heretofore  been  appropriated  to  any  public  use." 

Appellant  contends  that  **the  proof  failed  to  show  any  ne- 
cessity for  taking  this  land.  The  most  that  can  be  said  of 
the  evidence  offered  by  plaintiff  is  that  it  showed  that  plain- 
tiff had  planned  to  build  a  railroad  to  Woodland." 

Mr.  P.  A.  Haviland,  chief  engineer  of  the  plaintiff,  testi- 
fied that  the  lot  would  be  used  '*for  the  general  purpose  of  a 
railway  and  passenger  depot.  It  will  have  to  be  divided  into 
several  offices  as  waiting  rooms  for  the  ladies,  and  gentlemen *8 
waiting  room,  ticket  oflfices,  telegraph  offices,  baggage  rooms 
and  various  other  offices  that  are  necessary  for  the  transac- 
tion of  the  general  business  in  relation  to  a  freight  and  pas- 
senger depot,  freight  offices"  and  furthermore,  that  the  lot 
sought  to  be  condemned  is  required  and  necessary  for  the 
operation  of  plaintiff's  railroad. 

T.  T.  C.  Gregory,  the  president  of  plaintiff  corporation, 
also  testified  that  this  lot  is  ** necessary  for  station  purposes" 
and  he  assigned  various  reasons  for  his  opinion,  which  reasons 
seem  to  be  entirely  plausible. 

Appellants  objected  to  the  method  of  proof  but  the  deter- 
mination of  the  amount  of  land  required  for  such  purposes 
must  depend  largely  upon  the  opinion  of  experts.  It  is 
difficult  to  understand  how  the  question  could  be  settled 
without  such  assistance.  The  jury  must,  of  course,  deter- 
mine the  issue  but  the  aid  of  experts  seems  especially  appro- 
priate as  to  how  much  land  is  required  for  depot  purposes 
at  the  terminal  point  for  a  railroad.  This  is  a  matter  largely 
of  technical  knowledge  and  skill  and  while  the  jury  are  not 
bound,  of  course,  by  the  opinion  of  the  experts,  such  assis- 
tance is  generally  needed.  No  case  has  been  cited  in  which 
the  point  was  made  but  the  matter  seems  too  plain  to  re- 
quire authority.  Probably  in  nearly  every  condemnation 
suit  such  evidence  is  received  and  usually  without  objection. 

It  may  be  added  that,  in  the  determination  of  the  size 
and  location  of  lots  for  depots,  considerable  discretion  must 
be  accorded  to  railroad  corporations  serving  a  public  pur- 
pose, subject  to  the  qualification  that  their  action  must  not 
be  captious  or  arbitrary  nor  unduly  invade  the  private  right 
of  property. 


Digitized  by  VjOOQ IC 


March,  1914.]    Vallejo  etc.  B.  B.  Co.  v.  Houb  Sat.  Ex.    171 

In  answer  to  the  contention  of  appellants  that  no  proof 
was  offered  that  plaintiff  had  a  franchise  over  the  streets 
of  Woodland,  it  is  sufficient  to  refer  to  CaUfomia  SotUhem 
R.  B.  Co.  Y.  Kimball,  61  Cal.  90,  and  Tuolunme  Water 
Power  Co.  v.  Frederick,  13  Cal.  App.  498,  [110  Pac.  134]. 
In  the  former  it  is  said:  '' Conceding  that  none  of  the  public 
streets  of  San  Diego  can  be  used  by  a  railroad  company, 
unless  the  right  to  use  the  same  is  granted  by  the  city,  in  the 
manner  prescribed  by  law,  it  does  not  seem  to  us  to  follow 
that  an  action  to  condemn  whatever  right  the  owners  of  lands 
lying  adjacent  to  said  streets  may  have  therein  cannot  be 
maintained  until  after  said  city  has  granted  a  right  of  way 
over  said  streets.  If,  as  the  appellants  contend,  the  streets 
cannot  be  used  by  the  plaintiff  until  after  it  has  acquired 
the  right  to  use  them  from  the  city,  as  well  as  from  the 
owners  of  adjacent  lands,  we  are  unable  to  see  why  the  grant 
from  the  city  should  be  first  obtained." 

We  can  see  no  distinction  in  this  respect  between  an  action 
to  condemn  a  right  of  way  and  one  to  acquire  the  fee  for 
depot  purposes. 

It  is  claimed  that  the  court  erred  in  refusing  to  allow 
defendants  to  prove  the  size  and  character  of  the  buildings 
necessary  for  depot  sites  of  other  railroads.  The  question  is 
presented  by  the  ruling  of  the  court  sustaining  an  objection 
to  this  question:  **Will  you  state  to  the  jury  what  those 
measurements  aref" — referring  to  the  passenger  depot  of 
the  Southern  Pacific  Company  at  Woodland,  and  to  another 
similar  question  relating  to  the  Northern  Electric  depot  at 
8th  and  J  streets,  Sacramento.  The  questions  were  ^'objected 
to  as  incompetent,  immaterial,  irrelevant,  not  responsive 
to  any  issues  in  the  pleadings,  and  it  is  not  shown  that 
this  witness  is  at  all  an  expert,  not  shown  that  the 
purposes  of  the  Southern  Pacific  depot  at  Woodland  are 
the  same,  it  is  not  shown  they  are  terminals,  no  connec- 
tion at  all  between  the  station  house  of  the  Southern  Pacific 
and  the  station  house  of  this  particular  road."  It  is  clear 
that  appellants  should  have  shown  or  offered  to  show  that 
the  circumstances  and  conditions  surrounding  these  two 
instances  were  similar  to  those  involved  herein  and  that  the 
said  areas  were  sufficient  for  the  purposes  of  the  respective 
companies,  in  order  to  make  such  evidence  admissible.    If 
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such  connection  had  been  made  or  promised,  it  may  be  that 
the  evidence  should  have  been  admitted  as  a  basis  for  com- 
parison in  estimating  the  necessities  of  plaintiff,  but  in 
view  of  the  fact  that  plaintiff's  position  was  fully  stated  in 
the  objection  and  appellants  made  no  effort  nor  promise  to 
supply  what  was  essential,  we  cannot  hold  that  the  ruling 
was  erroneous. 

Appellants  contend  that  ''the  court  erred  in  refusing 
to  permit  defendants  to  show  the  general  size  and  location 
of  the  principal  streets  of  Woodland/'  But,  conceding 
the  materiality  of  such  testimony,  it  is  apparent  that  appel- 
lants adopted  the  wrong  course  to  prove  the  facts.  They 
attempted  to  show  them  by  the  introduction  of  a  certain 
map  as  to  which  the  city  engineer  of  Woodland  testified  as 
follows:  **Q.  Did  you  make  that  map?  A.  I  did  not. 
Q.  Have  you  ever  checked  that  particular  map  overt  A.  No, 
sir.  Q.  Do  you  know  whether  it  is  a  correct  and  accurate 
map  or  not  A.  The  map  is  not  delineated — doesn't  say 
it  is  a  correct  and  accurate  map.  I  guess  I  do  know,  it  is 
not.  Q.  It  is  not  accurate?  A.  No,  sir.  Mr.  Thomas. 
The  map  shows  Main  and  Second  streets!  A.  Yes,  sir.  Mr. 
Gregory.  Did  you  ever  check  it  over  for  the  purpose  of 
determining  its  accuracy  at  the  comer  of  Second  and  Main 
streets?    A.  I  did  not." 

Of  course,  the  matters  attempted  to  be  shown  by  the 
map  could  have  been  testified  to  by  any  witness  familiar 
with  the  city  of  Woodland  but  it  seems  that  no  such  avail- 
able and  admissible  evidence  was  offered.  Besides,  we  can- 
not say  that  the  facts  sought  to  be  elicited  would  have  thrown 
any  light  upon  the  issues  before  the  jury. 

One  Benjamin  Keehn  testified  that  he  was  a  carpenter 
and  contractor  and  had  lived  in  Woodland  for  nearly  twenty- 
one  years,  and  after  stating  that  he  had  made  an  examina- 
tion of  the  building  on  the  property  in  controversy  he  was 
asked:  **Will  you  state  to  the  jury  what  you  found,  give 
a  description  of  that  property?"  After  some  colloquy 
between  counsel  and  after  certain  preliminary  questions 
to  the  witness  as  to  the  time  when  he  made  the  examination, 
he  answered,  **I  found  the  building  measured  according  to 
the  measurements  about  18  by  78  feet,  inside  the  walls; 
and  the  walls  seemed  to  be  in  good  condition,  more  so  corn- 
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paratively  than  the  other  walls  adjoining.''  A  motion  was 
made  by  respondent  to  strike  out  the  answer  and  it  was 
granted.  This  was  erroneous,  since  no  objection  had  been 
made  to  the  question,  but  the  answer  could  have  been  of  little 
if  any  value,  as  it  did  not  relate  to  the  time  of  the  issuance 
of  the  summons.  Besides,  the  ruling  could  have  done  no 
harm  as  the  witness,  thereafter,  made  substantially  the  same 
statement  as  to  the  condition  of  the  building. 

Appellants  sought  by  the  same  witness  to  show  the  market 
value  of  the  improvements  as  separate  from  the  realty  but 
the  court  held  ''that  the  testimony  must  go  to  the  market 
value  of  the  property  as  a  whole.''  Complaint  is  made  of 
this  ruling,  but  it  was  strictly  in  accordance  with  the  course 
prescribed  by  the  Code  of  Civil  Procedure,  section  1248,  sub- 
division 1,  as  follows:  **The  court,  jury  or  referee  .  .  . 
must  ascertain  and  assess:  1.  The  value  of  the  property 
sought  to  be  condemned,  and  all  improvements  thereon  per- 
taining to  the  realty,  and  of  each  and  every  separate  estate 
or  interest  therein;  if  it  consists  of  different  parcels,  the 
value  of  each  parcel  and  each  estate  or  interest  therein 
shall  be  separately  assessed."  It  thus  expressly  appears  that 
separate  assessments  are  to  be  made  when  there  are  different 
parcels  of  land,  and,  under  the  familiar  rule  of  construction, 
the  present  case  is  excluded  by  implication. 

Again,  in  the  answer  of  the  defendants,  it  was  alleged 
''that  the  actual  or  market  value  of  said  land,  together  with 
the  improvements  thereon,  was  on  the  28th  day  of  December, 
1910,  the  sum  of  seven  thousand  dollars,"  and  when  invited 
by  plaintiff  to  state  separately  the  value  of  the  land  and  of 
the  improvements  they  declined  to  do  so.  Having  thus  re- 
fused to  make  separate  issues  they  could  not,  of  course,  demand 
that  the  evidence  be  addressed  to  separate  valuations,  but 
were  required  to  have  it  correspond  with  the  issue  tendered  by 
the  answer. 

C.  W.  Bush,  a  witness  for  plaintiff,  testified  that  he  had  re- 
sided in  Woodland  since  1869  and  was  president  of  the  bank 
of  Yolo,  and  had  been  engaged  in  the  banking  business  alto- 
gether for  about  fifty  years,  and  that  he  was  familiar  with 
the  values  of  property  in  the  vicinity  of  the  lot  in  controversy. 
He  estimated  the  market  value  of  the  Kraft  property  to  be 
four  thousand  dollars^  on  December  28,  1910.    The  objection 
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made  to  his  testiraony  was  that  he  showed  himself  unfamiliar 
with  the  interior  of  the  building,  the  witness  admitting,  **I 
only  know  of  its  exterior  appearance."  It  would  have  been 
more  satisfactory  if  the  witness  had  inspected  the  interior 
before  testifying,  as  the  character  and  condition  of  the  im- 
provements are  manifestly  important  elements  in  the  deter- 
mination of  the  value  of  the  property.  However,  the  witness 
stated  that  he  assumed  the  building  was  ''in  good  condition,'' 
and  it  is  quite  apparent  that  an  examination  of  the  interior 
would  not  have  affected  his  opinion  as  to  the  market  value. 
It  may  be  added  that  he  was  undoubtedly  qualified  as  an  ex- 
pert on  the  question  of  value. 

Appellants  are  mistaken  in  their  assumption  that  the  same 
declared  infirmity  appears  in  the  testimony  of  L.  D.  Stephens, 
and  there  can  be  no  doubt  of  his  competency  as  a  witness. 

The  refusal  of  the  court  to  submit  to  the  jury  certain  special 
issues  proposed  by  defendants  is  characterized  as  a  violation 
of  the  duty  enjoined  by  section  625  of  the  Code  of  Civil  Pro- 
cedure. But  that  section,  as  amended  in  1909  (Stats.  1909, 
p.  193),  changed  the  rule  so  as  to  clothe  the  court  with  discre- 
tion in  the  premises  and  it  cannot  be  said  that  the  discretion 
was  abused.  Besides,  some  of  the  questions  were  not  within 
the  issues,  some  involved  a  question  of  law  and  the  others  were 
covered  by  the  questions  which  were  submitted. 

We  find  no  prejudicial  error  in  the  matter  of  instructions. 

Instruction  No.  8  authorized  the  jury  to  take  into  consid- 
eration future  demands  ''that  may  fairly  be  anticipated  on 
account  of  the  future  growth  of  the  surrounding  community" 
and  is  within  the  rule  as  laid  down  in  Spring  Valley  W.  W. 
V.  Drinkhouse,  92  Cal.  532,  [28  Pac.  681].  The  allegation 
that  the  lot  is  necessary  for  the  purposes  of  plaintiff  is  suf- 
ficient to  justify  such  consideration,  and  while  no  specific 
question  was  directed  to  any  witness  as  to  the  future  devel- 
opment of  the  community,  it  is  a  fair  inference  from  the  tes- 
timony that  the  lot  in  question  is  situated  in  a  prosperous 
and  growing  city  and  country. 

Besides,  the  evidence  all  shows  that  the  lot  is  needed  as  set 
forth  in  the  complaint.  Hence  in  any  event  the  instruction 
could  not  have  been  prejudicial. 

Instruction  No.  11  does  not  assume  that  **some  witness  tes- 
tified that  the  plaintiff  could  afford  to  pay  a  higher  price  for 


Digitized  by  VjOOQ IC 


March,  1914.]    Vallejo  etc.  R.  R.  Co.  v.  Homs  Sav.  Bk,    175 


the  property  than  it  was  really  worth.'*  It  was  probably 
unnecessary  to  caution  the  jury  that  an  opinion  as  to  the 
value  could  not  be  based  upon  what  the  plaintiff  could  afford 
to  pay  for  the  property,  but  the  hortatory  suggestion  could 
not  possibly  have  damaged  defendants — assuming  that  the 
jurors  were  honest  and  intelligent  men.  It  may  be  added 
that  the  instructions  as  to  the  measure  of  compensation  were 
full  and  accurate. 

We  deem  it  unnecessary  to  notice  specifically  the  instruc- 
ti'^ns  proposed  by  defendants  and  which  were  refused  by  the 
court.  We  think  as  far  as  they  embraced  a  correct  principle 
of  law  and  were  applicable  to  the  facts  they  were  sufficiently 
covered  by  the  charge  which  was  given. 

The  only  other  point  worthy  of  notice  is  made  for  the  first 
time  in  the  cJosring  brief  of  appellants  and  it  could  therefore 
be  properly  disrc<rarded.  However,  we  have  given  it  atten- 
tion. The  contention  is  that  "it  is  essentially  necessary  that 
the  jury  should  find  that  the  taking  is  necessary  for  a  public 
use"  while  "the  verdict  as  it  stands  is  necessary  for  the  itse 
of  the  plaintiff." 

Quotation  is  made  from  the  opinion  of  Judge  Cooley,  in 
Mansfield  etc.  R.  Co,  v.  Clark,  23  Mich.  519,  wherein  it  is 
said:  **We  think  also  that  the  verdict  of  the  jury  is  defective 
in  that  it  does  not  find  the  necessity  for  the  taking  of  this 
property  for  the  public  use.  What  they  say  is  that  *  it  is  neces- 
sary that  said  real  estate  and  property  should  be  taken  for 
the  purpose  of  said  company.'  This  is  not  the  finding  re- 
quired by  the  constitution,  either  in  form  or  substance." 

The  case  here,  however,  is  quite  different.  There  were  two 
questions  presented  to  the  jury  besides  the  one  as  to  the  value 
of  the  property.  These  questions  and  the  answers  returned  are 
as  follows:  "Question  One.  Is  the  taking  of  the  property 
described  in  the  complaint  and  sought  to  be  condemned  neces- 
sary to  the  use  of  plaintiff  for  a  permanent  freight  and  pas- 
senger depot  building t  Answer:  Yes.  Question  Two.  Is 
it  the  purpose  and  intention  of  plaintiff  to  build,  construct 
and  maintain  the  railroad  described  in  plaintiff's  complaint! 
Answer:  Yes," 

The  inference  necessarily  follows  that  the  land  is  necessary 
for  a  public  use  since  the  use  "for  a  permanent  freight  and 
passenger  depot  building"  in  connection  with  the  operation 
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and  maintenance  of  ''the  railroad  described  in  plaintiff's  com- 
plaint'' is  fixed  by  the  statute  as  a  ''public  use."  In  the 
Michigan  case,  no  purpose  whatever  was  specified  while  here 
the  purpose  designated  is  necessarily  a  public  purpose  for 
which  the  right  of  eminent  domain  can  be  legally  exercised. 

We  think  no  sufficient  reason  has  been  suggested  for  a  re- 
yersal  and  the  judgment  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hy 
the  supreme  court  on  May  16,  1914. 


[Crim.  No.  228.    Third  Appellate  District.— Marcli  IT,  1M4.1 
THE  PEOPLE,  Respondent,  v.  GEORGE  BUDD,  Appellant 

Criminal  Law— Juvenile  Court  Practice— Necessitt  of  Indigtmxkt 
OR  Information. — The  prosecution,  in  the  superior  court  sitting  as 
a  juvenile  eourt,  of  a  person  charged  with  causing  and  contrib- 
uting to  the  dependenej  of  a  female  under  the  age  of  twentj-one 
jeara,  must  either  be  bj  indictment,  or  bj  information  after  a  pre- 
liminary examination  of  the  charge  before  and  commitment  by  a 
magistrate;  such  prosecution  cannot  be  simply  by  a  verified  eooh 
plaint  filed  in  the  superior  court. 

Id. — Verified  Complaint— Insufficienot  to  Confer  JuRisDionoN. — 
Section  682  of  the  Penal  Code,  subdivision  4,  cannot  be  construed 
as  authoriring  the  prosecution  and  trial  of  such  offenses  on  a  veri- 
fied complaint  filed  in  the  superior  court;  to  give  such  interpreta* 
tion  to  that  section  would  render  it  repugnant  to  subdivision  8  of 
section  25,  article  FV  of  the  constitution,  prohibiting  the  legisla- 
ture from  passing  special  laws  regulating  the  practice  of  courts  oi 
justice,  as  well  as  render  it  obnoxious  to  subdivision  83  of  such 
section  prohibiting  the  passage  of  a  special  law  where  r  general 
law  can  be  made  applicable. 

Id. — Superior  Court — Status  Under  Juvenile  Court  Law. — The  legis- 
lature, by  the  Juvenile  Court  Law,  does  not  pretend  to  set  up  a  new 
court,  or  one  distinct  from  that  of  the  superior  court;  the  act  merely 
confers  upon  the  superior  courts  jurisdiction  of  eertaia  offenses 
created  thereby. 
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Id. — Pbosecution  of  Misdbmbanobs  in  Superiob  Goubt— Pown  ov 
LxoiSLATUU  TO  Prescribs  Procedukb. — While  it  ii  true  that  it  ii 
within  the  conBtitutional  power  of  the  legislature  to  confer  upon 
the  police  or  justice's  court  the  jurisdiction  to  trj  high  grade,  or 
what  is  commonly  termed  indictable,  miademeanors,  in  which  case 
undoubtedly  the  procedure  peculiar  to  those  eourts  would  be  appro- 
priate, nowhere  has  it  CTer  been  held  that,  where  jurisdiction  is  con- 
ferred upon  the  superior  courta  of  a  class  of  misdemeanors,  the 
legislature  maj  adopt  for  the  prosecution  of  tuch  cases  a  pro- 
cedure materiallj  different  from  that  prescribed  bj  the  constitution 
and  the  statute  for  the  prosecution  of  criminal  cases  in  such  courta. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County  and  from  an  order  refusing  a  new  trial. 
Frank  H.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  Platnauer,  for  Appellant. 

U.  S.  Webb,  Attomey-Oeneral,  and  J.  Charles  Jonea,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT.— The  defendant  was  convicted,  under  the 
provisions  of  section  26  of  the  statute  of  1911,  designated  and 
known  as  the  ''Juvenile  Court  Law'*  (Stats.  1911,  pp.  658- 
672),  of  the  crime  of  "encouraging,  causing  and  contributing 
to  the  dependency''  of  one  Mamie  Oianniattasio,  a  female 
person,  under  the  age  of  21  years. 

This  appeal  is  brought  to  this  court  by  the  defendant  from 
the  judgment  and  the  order  denying  his  motion  for  a  new 
trial. 

The  document  charging  the  offense  for  which  the  defend- 
ant was  prosecuted  and  of  which  he  was  adjudged  guilty  is 
an  ordinary  complaint  or  deposition,  verified  before  the  county 
clerk  and  not  subscribed  to  by  the  district  attorney. 

At  the  time  fixed  for  his  arraignment,  the  defendant  de- 
murred to  said  complaint  upon  both  general  and  special 
grounds,  and  at  the  same  time  moved  to  set  aside  said  com- 
plaint upon  the  grounds :  1.  That  before  the  filing  thereof  the 
defendant  had  not  been  legally  committed  by  a  magistrate. 
2.  That  said  complaint  is  not  subscribed  by  the  district  attor- 
ney of  the  county. 

M  Oal.  App.— IS 
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The  court  overruled  the  demurrer  and  denied  the  motion 
to  set  aside  the  complaint. 

The  first  point  made  of  the  several  upon  which  the  defend- 
ant relies  for  a  reversal  is  that  raised  by  the  motion  to  set 
aside  the  complaint,  viz. :  That,  prior  to  the  time  of  the  filing 
of  that  document,  he  had  not  been  legally  committed  by  a 
magistrate  for  the  ofifense  of  which  he  is  therein  accused  and 
that,  therefore,  the  court  could  not  and  did  not  acquire  juris- 
diction to  try  him  for  said  crime. 

In  the  case  of  Gardner  v.  Superior  Court,  19  CaL  App.  548, 
[126  Pac.  501],  the  precise  point  thus  presented  was  passed 
upon  by  the  district  court  of  appeal  of  the  second  district,  in 
an  application  for  a  writ  of  prohibition  to  restrain  the  supe- 
rior court,  sitting  as  a  juvenile  court  of  Los  Angeles  County, 
from  proceeding  further  in  the  trial  of  the  petitioners,  who 
were  charged,  by  a  complaint  such  as  the  one  here,  with  the 
same  offense  as  that  with  which  the  defendant  in  the  case  at 
bar  is  charged.  Mr.  Justice  Shaw,  of  that  court,  prepared 
the  opinion,  and,  while  denying  the  writ  on  the  sole  ground 
that  there  was  available  to  the  petitioners  an  adequate  rem- 
edy in  the  ordinary  course  of  law,  held  that,  in  cases  arising 
under  section  26  of  the  Juvenile  Court  Law,  it  was  imper- 
atively necessary  that  the  usual  procedure  prescribed  for  the 
prosecution  of  felonies  or  indictable  misdemeanors  should  be 
followed — that  is,  that  the  prosecution  of  such  cases  should 
either  be  by  indictment  or  by  information,  after  a  preliminary 
examination  of  the  charge  before  and  commitment  by  a  magis- 
trate. The  opinion  in  that  case  satisfactorily  answers  the 
argument  of  the  attorney-general  in  support  of  the  course 
adopted  in  this  case.  We,  therefore,  approve  the  result  ar- 
rived at  in  said  case  as  to  the  point  under  consideration  and 
the  reasoning  leading  thereto,  and  adopt  the  following  por- 
tions of  the  opinion  therein  as  a  part  of  the  opinion  herein: 

**  Section  26  of  the  Juvenile  Court  Act,  which  defines  the 
misdemeanor  in  question,  provides  that  *the  juvenile  court 
shall  have  jurisdiction  of  all  such  misdemeanors.'  Section 
682  of  the  Penal  Code  provides:  *  Every  public  offense  must 
be  prosecuted  by  indictment  or  information,  except :  1.  Where 
proceedings  are  had  for  the  removal  of  civil  officers  of  the 
state;  2.  Offenses  arising  in  the  militia  when  in  actual  ser- 
^ce,  and  in  the  land  and  naval  forces  in  the  times  of  war,  or 
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which  the  state  may  keep,  with  the  consent  of  Congress,  in 
time  of  peace;  3.  Offenses  tried  in  justices'  and  police  courts; 
4.  All  misdemeanors  of  which  jurisdiction  has  been  conferred 
upon  superior  courts  sitting  as  juvenile  courts.  *  Subdivision 
4  was  added  by  the  amendment  of  1911.  It  is  under  and  by 
virtue  of  this  last  subdivision  of  section  682  that  respondents 
claim  the  right  to  prosecute  the  petitioners  upon  the  com- 
plaint filed  in  the  superior  court.  Petitioners,  however,  con- 
tend that  the  exception  provided  by  subdivision  4  is  uncon- 
stitutional, in  that  it  is  repugnant  to  subdivisions  3  and  33 
of  section  25  of  article  IV  of  the  constitution,  which  provide : 
*The  legislature  shall  not  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to  say:  .  .  .  Third. 
Regulating  the  practice  of  courts  of  justice.  .  .  .  Thirty-third. 
In  all  other  cases  where  a  general  law  can  be  made  applicable.* 
While  section  682  provides  that  every  public  offense,  except 
those  enumerated  in  subdivisions  1,  2,  3  and  4,  must  be  prose- 
cuted by  indictment  or  information,  it  does  not  make,  or  pur- 
port to  make,  any  provision  for  the  prosecution  of  cases 
falling  within  the  enumerated  exceptions.  The  section  is 
permissive  in  declaring  that  such  prosecutions  need  not  be  by 
indictment  or  information,  but  it  does  not  in  terms  forbid  the 
same,  or  define  any  other  mode  of  practice  for  the  cases  so 
excepted.  Other  sections  of  the  code,  however,  prescribe  the 
pleadings  and  procedure  to  be  followed  in  cases  classed  as 
1,  2  and  3,  but  nothing  in  the  juvenile  act,  nor  in  the  Penal 
Code,  other  than  section  888  thereof,  purports  to  provide  a 
procedure  for  the  prosecution  of  the  misdemeanor  with  which 
petitioners  are  charged.  While  section  1426  of  the  Penal 
Code  authorizes  the  prosecution  of  misdemeanors  in  justices' 
courts  upon  a  verified  complaint,  we  find  no  like  provision 
which  in  terms  authorizes  a  prosecution  in  the  superior  court 
upon  such  pleading.  Hence,  it  follows  that  if  it  cannot  be 
prosecuted  by  indictment  or  information,  as  provided  by  sec- 
tion 888,  the  law  in  terms  makes  no  provision  for  the  trial 
of  such  cases.  Assuming  that  section  187  of  the  Code  of  Civil 
Procedure  applies,  which  application  may  be  doubted  under 
section  31  of  the  Code  of  Civil  Procedure,  nevertheless  the 
provision  therein  that  a  court  vested  with  jurisdiction  to  try 
a  case  may  adopt  any  suitable  mode  therefor  conformable  to 
the  spirit  of  the  code  is  limited  to  those  cases  where  no  course 
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of  procedare  is  pointed  out  by  the  code  or  some  statate.  Sec- 
tion 888  specificallj  points  out  and  designates  a  complete 
mode  of  procedare.  It  expressly  provides  that  'All  public 
offenses  triable  in  the  superior  courts  must  be  prosecuted  by 
indictment  or  information,  except  as  provided  in  the  next 
section,'  which  next  section  refers  to  accusations  filed  in  the 
superior  court  for  the  removal  of  officers  in  accordance  with 
sections  758  and  759  of  the  Penal  Code. 

''In  our  opinion,  subdivision  4  of  section  682  cannot  be  con- 
strued as  authorizing  the  prosecution  and  trial  of  petitioners 
on  a  verified  complaint  filed  in  the  superior  court  Moreover, 
such  interpretation  given  the  section  would,  in  our  judgment, 
render  it  repugnant  to  subdivision  3  of  section  25,  article  IV 
of  the  constitution,  prohibiting  the  legislature  from  passing 
special  laws  'regulating  the  practice  of  courts  of  justice,'  as 
well  as  render  it  obnoxious  to  subdivision  33  of  said  section 
which  prohibits  the  passage  of  a  special  law  'where  a  general 
law  can  be  made  applicable.'  Not  only  does  a  general  law  ex- 
ist (section  888) ,  which  is  applicable  to  the  prosecution  of  all 
misdemeanors,  jurisdiction  of  which  is  vested  in  the  superior 
courts,  but  the  provision,  accepting  the  interpretation  of  sub- 
division 4,  section  682,  as  construed  by  respondents  to  author- 
ize a  prosecution  of  misdemeanors  arising  under  section  26 
of  the  juvenile  act  by  complaint,  is  an  attempt  to  provide  and 
apply  to  such  cases  a  special  and  different  procedure  than 
that  prescribed  by  general  law  for  the  prosecution  of  like 
misdemeanors  triable  in  the  superior  court  In  the  present 
case  there  is  no  conceivable  reason  why  the  prosecution  of  the 
misdemeanor  in  question  should  not  be  subject  to  the  general 
rules  in  regard  to  pleadings  and  procedure  made  applicable 
to  all  misdemeanors  triable  in  the  superior  court  {City  of 
Tulare  v.  Hevren,  126  Cal.  226,  [58  Pac.  530] )  ...  In  the 
Mills  Sing  Case,  13  Cal.  App.  740,  [110  Pac.  694],  this  court 
said:  'The  juvenile  act  making  the  offense  under  considera- 
tion triable  in  the  superior  court,  section  888  of  the  Penal 
Code  applies,  which  provides  that  all  public  offenses  triable 
in  the  superior  court  must  be  prosecuted  by  indictment  or 
information,  except  as  to  accusations  for  the  removal  of  cer- 
tain officers.  Section  809  of  the  Penal  Code  directs  the  filing 
of  an  information  after  commitment  by  a  magistrate,  and  sec- 
tion 950  of  the  Penal  Code  specifies  what  such  information 


Digitized  by  VjOOQ IC 


March,  1914.]  Pboplb  v.  Budd.  181 

must  contain.  It  follows,  therefore,  that  the  preliminary  ex- 
amination and  commitment  are  precedent  conditions  to  the 
information  upon  which,  and  upon  which  only,  can  the  supe- 
rior court  proceed  to  try  one  charged  with  a  public  offense, 
even  though  it  be  a  misdemeanor.'  In  our  judgment,  the 
verified  complaint  filed  in  the  superior  court  is  insufiScient  to 
give  the  court  jurisdiction  to  try  the  petitioners  for  the  of- 
fense charged.  The  prosecution  in  such  case  must,  as  re- 
quired by  section  888  of  the  Penal  Code,  if  not  by  indictment, 
be  conducted  under  an  information,  as  a  prerequisite  to  the 
issuance  of  which  the  accused  is  entitled  (Const.,  art  I,  sec.  8) 
to  a  preliminary  examination  and  commitment,  provision  for 
which  is  made  in  sections  858  and  883  of  the  Penal  Code,  and 
which  is  applicable  alike  to  the  misdemeanor  with  which  pe- 
titioners are  charged,  as  well  as  to  all  others,  jurisdiction  to 
try  which  is  vested  in  the  superior  court.*' 

There  is  nothing  said  in  the  case  of  Edingfon  v.  Superior 
Court,  18  Cal.  App.  739,  [124  Pac.  450,  128  Pac.  338],  which 
is  in  conflict  with  the  foregoing  views  or  which  supports  the 
position  of  the  attorney-general  in  this  case. 

But  it  may  be  argued  that  it  is  within  the  power  of 
the  legislature  to  confer  upon  the  superior  court,  as  a  juvenile 
court,  special  and  peculiar  power  with  respect  to  misdemean- 
ors created  by  the  Juvenile  Court  Act,  and  that  it  could, 
therefore,  prescribe  any  procedure  for  the  trial  of  misdemean- 
ors arising  under  said  act  which  it  might  deem  appropriate  or 
the  more  convenient. 

It  must  be  borne  in  mind  that  the  legislature  by  the  Juven- 
ile Court  Law,  does  not  pretend  to  set  up  a  new  court  or  one 
distinct  from  that  of  the  superior  court.  The  act  merely  con- 
fers upon  the  superior  courts  jurisdiction  of  certain  offenses 
created  thereby.  This  is  not  only  clearly  implied  from  the 
title  of  the  act  which,  after  stating  its  purposes,  among  which 
is  the  creation  of  certain  offenses,  reads:  ''and  giving  to  the 
superior  court  jurisdiction  of  such  offenses,*'  but  is  expressly 
declared  by  section  2  of  the  law,  which  provides,  among  other 
things,  that  "the  superior  court  in  every  county  of  this  state 
shall  exercise  the  jurisdiction  conferred  by  this  act."  See 
Edington  v.  Superior  Court,  18  Cal.  App.  739,  [124  Pac. 
450,  128  Pac.  338].). 
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While  it  is  true  that  it  is  within  the  constitutional  power  of 
the  legislature  to  confer  upon  the  police  or  justice's  courts  the 
jurisdiction  to  try  high  grade,  or  what  is  commonly  termed 
indictable,  misdemeanors,  in  which  case  undoubtedly  the  pro- 
cedure peculiar  to  those  courts  would  be  appropriate  (Union 
Ice  Co.  etc.  v.  Rose,  11  Cal.  App.  357,  [104  Pac.  1006] ;  People 
V.  Sacramento  Butchers'  Association,  12  Cal.  App.  471,  487, 
[107  Pac.  712] ;  In  re  Westenberg,  167  Cal.  309,  [139  Pac. 
674] ),  nowhere  has  it  ever  been  held  that,  where  jurisdiction  is 
conferred  upon  the  superior  courts  of  a  class  of  misdemeanors, 
the  legislature  may  adopt  for  the  prosecution  of  such  cases  a 
procedure  materially  different  from  that  prescribed  by  the 
constitution  and  the  statute  for  the  prosecution  of  criminal 
cases  in  said  courts. 

The  defendant  objects  to  the  complaint  for  other  and  addi- 
tional reasons,  contending  that  it  is  ambiguous  and  uncertain 
in  that  it  charges  a  number  of  different  and  distinct  offenses 
under  section  26  of  the  Juvenile  Court  Law.  It  is  further 
claimed  that  the  court  erred  to  the  detriment  of  the  defend- 
ant in  certain  of  its  rulings  upon  evidence  and  in  the  matter 
of  its  charge  to  the  jury.  But,  since  a  reversal  must  be  or- 
dered upon  the  point  first  considered,  we  do  not  feel  called 
upon  to  review  and  pass  upon  the  points  last  referred  to. 
Besides,  we  may  assume  that,  if  the  people  elect  to  proceed 
anew  against  the  defendant  for  the  offense  of  which  it  was 
attempted  to  accuse  him  in  the  document  upon  which  he  was 
tried  and  convicted  in  the  present  case  (Pen.  Code,  sec.  997), 
any  errors  which  may  have  been  made  in  the  purported  trial 
with  which  this  appeal  is  concerned,  either  in  the  statement 
of  the  offense  or  the  rulings  on  questions  of  evidence  and  the 
instructions,  will  readily  be  discovered  and  avoided  in  the 
trial  of  the  accused  under  a  proper  pleading. 

For  the  reasons  given  in  the  above  quoted  opinion  in  the 
case  of  Gardner  v.  Superior  Court,  19  Cal.  App.  548,  [126 
Pac.  501],  the  judgment  and  the  order  appealed  from  in  the 
case  at  bar  are  reversed* 


Digitized  by  LjOOQ  IC 


March,  1914J  Eldridoe  v.  Mowby.  183 

[Cir.  No.  1819.    Fint  Appellate  Distriet.-'Mareli  18,  1014.1 

C.  P.  ELDRIDQE,  AppeUaat,  v.  EMMA  M.  MOWEY  et  al., 
Bespondents. 

AosNOT — Undisclosed  PRiNCfrpAL — ^Right  to  Sue  on  Contract. — An 
nndisclosed  principal  maj  sue  on  a  eontraet  entered  into  hj  an 
agent  for  his  benefit. 

Id. — Corporation  Organized  to  Bbstorx  Bboobd  Titubs — Agency  for 
Firm  of  Attorneys. — ^Where  a  firm  of  attomejs  organizes  a  cor- 
poration to  restore  the  record  titles  to  real  property  under  the  Mc- 
Enernej  Act  (Stats.  1906,  p.  78),  dictates  its  management,  owns 
practically  all  its  capital  stock,  and  the  corporation  has  no  em- 
ployees, brings  no  suits  in  its  name,  and  has  no  office  except  that 
its  name  appears  on  the  door  of  one  of  the  rooms  constituting  the 
offices  of  the  firm  of  attorneys,  the  corporation  is  a  mere  agency 
of  the  firm  and  the  firm  may  sue  on  eontraets  executed  by  the  cor- 
poration for  the  restoration  or  quieting  of  titles. 

Id. — Contracts — Interpretation — Situation  of  Parties — Surround- 
ing Circumstances. — In  ascertaining  the  intention  of  the  parties 
with  reference  to  written  contracts,  courts  are  not  always  confined 
to  the  mere  face  of  the  writing,  but  should  take  into  consideration 
the  situation  and  relation  of  the  contracting  parties,  and  the  cir- 
cumstances surrounding  the  execution  of  the  instrument. 

Id. — Signature  to  Contract — Place  and  Epfect. — A  party  is  pre- 
sumed to  have  assented  to  all  the  terms  of  a  written  contract  when 
he  signs  it;  and  the  place  of  the  signature  is  immaterial  except  in 
cases  where  the  instrument  is  required  by  law  to  be  subscribed. 

Id. — Contract  to  Quiet  or  Bestore  Title — Amount  of  Compensation. 
A  printed  addendum,  just  below  the  signature  of  the  applicant  on 
a  written  contract  for  the  restoration  of  a  record  title  to  real  prop- 
erty, that  the  sum  stipulated  in  the  contract  for  the  performances  of 
the  service  shall  not  apply  in  case  of  a  contest,  constitutes  a  part 
of  the  agreement,  where  the  only  evidence  as  to  the  circumstances 
under  which  the  contract  was  executed  discloses  that  the  applicant 
was  informed  that  the  charges  would  be  the  same  as  those  of  an 
attorney  who  had  been  previously  consulted,  and  that  he  thereupon 
signed  the  contract  without  reading  it;  no  fraud  or  mistake  being 
alleged. 

Id. — Interpretation  of  Contract— Prevention  of  Failure  of  Jus- 
tice.— In  construing  such  agreement  the  court  will  follow,  where  it 
is  possible,  that  construction  which  prevents  a  failure  of  justice. 

Id. — Pleading — Amendment  of  Complaint  After  Submission  of  Case. 
Where  the  complaint,  in  an  action  by  an  assignee  to  recover  for 
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■ervieef  rendered  tinder  such  contract,  dedares  on  an  account  stated, 
the  court  does  not,  after  the  case  is  submitted,  abuse  its  discretion 
in  granting  a  motion  setting  aside  the  submission  and  permitting 
the  plaintiff  to  file  an  amended  complaint  declaring  on  the  eon- 
tract  itself. 
Id. — Assigned  Causk  op  Action — Effbot  of  Sboond  Assionmxnt. — If 
the  first  assignment  of  the  account  sued  on  was  sufficient,  a  second 
assignment  prior  to  filing  the  amended  complaint  was  unnecessarj 
and  did  not  affect  the  right  to  amende 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturteyant» 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Brittain  &  Euhl,  for  Appellant. 

B.  H.  Cross,  Boger  Johnson,  and  Arthur  H.  Brandt,  for 
Respondents. 

KERRIGAN,  J.— This  is  an  appeal  by  plaintiff  from  a 
judgment  rendered  in  favor  of  the  defendants. 

The  case  grows  out  of  the  destruction  of  the  public  records 
by  the  San  Francisco  fire  of  April,  1906.  Upon  the  adop- 
tion by  the  legislature  of  the  act  of  June  16,  1906,  entitled, 
''An  Act  to  provide  for  the  establishment  and  quieting  of 
title  to  real  property  in  case  of  the  loss  or  destruction  of  pub- 
lic records"  (Stats.  1906,  [Ex.  Sess.],  p.  78),  commonly  re- 
ferred to  as  the  McEnemey  Act,  Tobin  &  Tobin,  a  copartner- 
ship of  attorneys  at  law,  took  steps  for  the  handling  of  suits 
brought  under  said  act.  Among  their  clients  was  the  Hiber- 
nia  Savings  &  Loan  Society,  many  of  whose  depositors  en- 
trusted to  Tobin  &  Tobin  the  work  of  establishing  the  record 
title  to  their  real  property.  For  convenience  in  the  transac- 
tion of  its  business  Tobin  &  Tobin  maintained  their  offices  in 
the  Hibemia  Savings  &  Loan  Society  Building,  and  created  a 
department  therein  specially  devoted  to  the  title  restoration 
branch  of  their  practice.  They  formed  a  corporation  undtsr 
the  name  of  the  Hibemia  Title  Restoration  Company.  This 
company's  name,  or  the  prominent  words  thereof,  were  placed 
on  the  door  of  one  of  the  offices  occupied  by  Tobin  &  Tobin; 
its  entire  capital  stock  was  issued  to  and  was  owned  by  mem- 
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bers  of  the  Tobin  family  and  two  employees  of  the  copartner- 
ship. The  corporation,  after  its  organization,  so  far  as  is  dis- 
closed by  the  record,  never  performed  any  corporate  act.  It 
conducted  no  business  other  than  to  receive  applications  to  re- 
store record  title  to  real  property;  made  no  expenditures, 
and  never  brought  or  defended  a  suit.  In  short,  its  sole  pur- 
pose seems  to  have  been  one  of  convenience  to  the  copartner- 
ship. Emma  M.  Mowry  and  George  B.  Mowry,  her  husband, 
defendants  and  respondents  herein,  were  borrowers  from  the 
Hibemia  Savings  and  Loan  Society,  their  loan  being  secured 
by  mortgage  on  property  belonging  to  Emma  M.  Mowry,  val- 
ued at  about  twenty-four  thousand  dollars,  and  situated  at 
Qrove  and  Buchanan  streets  in  the  city  and  county  of  San 
Francisco.  In  April,  1907,  George  B.  Mowry  called  at  the 
offices  of  Tobin  &  Tobin,  in  the  room  where  the  work  of  pre- 
paring the  papers  in  suits  to  restore  title  to  real  property  was 
being  carried  on,  and  there  signed  a  contract  with  tiie  Hiber- 
nia  Title  Restoration  Company  to  have  the  title  to  the  prop- 
erty mentioned  restored.  Thereupon  Tobin  &  Tobin  prepared 
the  necessary  papers,  and  instituted  the  necessary  action  in 
the  name  of  Emma  M.  Mowry.  An  answer  to  this  action  was 
filed  by  the  trustee  in  bankruptcy  of  one  Charles  Alpers, 
who  claimed  ownership  of  the  property.  The  case  was  tried 
before  a  jury,  and  after  a  vigorous  contest  of  some  three 
weeks'  duration,  a  verdict  was  rendered  in  favor  of  the  plain- 
tiff therein. 

At  the  conclusion  of  the  case  Tobin  &  Tobin  rendered  a  bill 
to  Mowry  and  his  wife  for  the  costs  they  had  expended  during 
the  trial  and  in  connection  with  the  action,  amounting  to  the 
sum  of  $594.61,  and  also  made  a  charge  of  $1,000  for  their 
services  in  maintaining  the  action.  As  against  this  amount 
credit  was  given  for  the  sum  of  $75,  already  paid  by  the 
defendants,  leaving  a  balance  alleged  to  be  due  of  the  sum  of 
$1,519.61.  The  defendants  refused  to  pay  this  amount  for 
the  reasons  hereinafter  stated,  and  the  present  action  was 
brought  for  its  recovery  by  the  assignee  of  Tobin  &  Tobin. 

At  the  trial  the  defendants  resisted  the  action  upon  two 
main  grounds:  1.  That  the  contract  sued  upon  was  not  en- 
tered into  by  them  with  Tobin  &  Tobin,  to  whom  they  denied 
any  indebtedness,  but  with  the  Hibernia  Title  Restoration 
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Company ;  and  2.  That  such  contract  limited  their  liability  to 
the  sum  of  seventy-five  dollars. 

To  meet  the  first  proposition,  appellant  takes  the  position 
that  the  Hibemia  Title  Restoration  Company  was  a  mere 
agency  of  Tobin  &  Tobin,  though  that  agency  was  not  dis- 
closed to  the  defendants;  and  that  the  assignment  to  plaintiff 
by  Tobin  &  Tobin  was  suflScient  to  support  the  action.  The 
defendants  contend  that  no  such  relationship  existed  between 
the  attorneys  and  the  corporation,  either  in  law  or  in  fact. 
If  this  position  be  correct,  obviously  no  action  could  be  main- 
tained by  Tobin  &  Tobin 's  assignee,  and  the  judgment  of  the 
lower  court  should  be  afSrmed. 

It  is  conceded  that  in  the  majority  of  jurisdictions,  includ- 
ing California,  an  undisclosed  principal  may  sue  on  a  contract 
entered  into  by  an  agent  for  his  benefit.  The  record  here 
does  not  disclose  any  express  contract  of  employment  or 
agency;  and  if  the  latter  relation  existed  between  the  cor- 
poration and  Tobin  &  Tobin  it  must  be  inferred  from  the 
circumstances  surrounding  the  situation  and  transaction.  We 
are  satisfied  that  a  consideration  of  those  circumstances  com- 
pels the  conclusion  that  such  relationship  did  in  fact  exist. 
The  uncontradicted  testimony  shows  that  Tobin  &  Tobin  or- 
ganized the  corporation  and  owned  practically  all  of  its  cap- 
ital stock;  that  it  controlled  and  dictated  its  management; 
that  the  corporation  had  no  ofiice,  and  no  employees;  never 
brought  a  suit  in  its  name ;  that  the  room  on  the  door  of  which 
was  the  corporation's  name,  or  the  prominent  words  in  that 
name,  was  but  one  of  the  offices  of  Tobin  &  Tobin;  that  in 
fact  the  only  appearance  made  by  the  corporation  on  the 
scene  in  any  title  restoration  litigation  was  in  the  printed 
form  of  contract  furnished  by  Tobin  &  Tobin  to  applicants 
for  title  restoration ;  in  some  advertising  literature,  and  in  a 
receipt  given  by  an  employee  of  Tobin  &  Tobin  to  George  B. 
Mowry  for  the  payment  of  $75  hereinbefore  referred  to. 

From  thede  facts  it  seems  to  us  to  conclusively  follow  that 
the  Hibemia  Title  Restoration  Company  was  a  mere  tool  or 
instrumentality  of  Tobin  &  Tobin  in  the  conduct  of  a  partic- 
ular branch  of  its  business ;  that  it  was  in  fact  a  mere  agency 
by  which  the  copartnership  solicited  and  received  applications 
from  the  public  to  restore  record  title  to  real  property,  al- 
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though  such  agency  was  not  disclosed  to  persons  dealing  with 
the  company. 

Precedent  is  of  little  value  in  determining  this  question  of 
agency,  as  each  case  must  necessarily  depend  upon  its  own 
particular  circumstances.  It  is  difficult,  in  our  opinion,  to 
conceive  of  a  state  of  facts  from  which  agency  could  be  more 
conclusively  inferred. 

This  brings  us  to  the  second  ground  relied  upon  for  a  re- 
versal of  the  judgment. 

The  contract  sued  upon  was  brief  in  its  terms  and  condi- 
tions, and  it  may  not  be  amiss  to  incorporate  it  herein.  Omit- 
ting certain  data  relative  to  the  condition  of  the  title,  it  is 
as  follows: 

''Application  of  Emma  M.  Mowry  (married). 

**San  Francisco,  April  4, 1907. 

''To  THE  Board  of  Directors  of  the  Hibebnia  Title  Res- 
toration Company. 

"Gentlemen: — I  hereby  request  your  company  to  take  all 
necessary  proceedings  to  establish  my  title  to  all  that  real 
property  situate  in  the  city  and  county  of  San  Francisco" 
(here  follows  description).  "In  consideration  of  your  ser- 
vices relative  to  above  I  hereby  agree  to  pay  you  $ 

for  attorneys'  fees  and  all  costs  of  suit  not  to  exceed  $75,  and 

I  hereby  pay  on  account  $ . 

"(Signed)     Emma  M.  Mowry,  Owner. 
"By  Q.  B.  Mowry. 

"Address,  620  Ivy  Ave.,  S.  P. 

"The  above  fee  shall  not  apply  in  case  of  contest  in  the 
superior  or  appellate  court.'* 

Plaintiff  contended  at  the  trial  and  here  maintains  that  the 
printed  addendum  appearing  just  below  the  signature  of  the 
applicant,  and  providing  that  the  sum  limited  in  the  contract 
should  not  apply  in  case  of  contest,  constituted  a  part  of  the 
agreement. 

The  trial  court  specifically  found  that  the  parties  did  not 
intend  or  contemplate  that  it  should,  or  that  it  was  a  limita- 
tion or  a  condition  on  the  terms  embodied  therein.  If  the 
evidence  is  sufficient  to  sustain  this  finding  of  the  trial  court, 
it  is  obvious  that  irrespective  of  the  question  of  agency,  plain- 
tiff is  not  entitled  to  recover  the  amount  he  daims. 
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It  is  well  established,  as  asserted  by  the  defendants,  that 
in  ascertaining  the  intention  of  the  parties  with  reference  to 
written  contracts,  courts  are  not  always  confined  to  the  mere 
face  of  the  writing,  but  should  take  into  consideration  the  sit- 
uation and  relation  of  the  contracting  parties,  and  the  cir- 
cumstances surrounding  the  execution  of  the  instrument. 
With  this  object  in  view,  the  trial  court  permitted  evidence 
to  be  introduced  as  to  what  occurred  at  the  time  this  agree- 
ment was  executed.  Such  testimony  is  very  brief,  and  is  as 
follows:  G.  B.  Mowry  testified  that  he  had  spoken  to  his 
attorney,  Mr.  Johnson,  who  had  agreed  to  perform  the  ser- 
vices for  $75 ;  that  thereafter  he  received  a  notification  from 
the  Restoration  Company  requesting  him  to  call  at  its  office 
concerning  this  very  matter,  and  that  he  saw  a  gentleman  to 
whom  he  told  what  Mr.  Johnson's  charges  would  be;  that  he 
was  informed  by  this  gentleman  that  the  amount  was  the 
same  as  the  Restoration  Company  would  charge.  Mowry  then 
stated  that  he  would  consult  his  wife,  the  owner  of  the  prop- 
erty, and  give  an  answer  on  the  following  day.  This  he  did, 
informing  the  party  with  whom  he  had  consulted  on  the  pre- 
vious day  that  the  company  could  go  on  and  perform  the 
services.  He  testified  that  he  was  then  asked  to  sign  the  con- 
tract heretofore  recited,  which  he  did.  He  claims  that  he 
read  no  portion  of  it,  and  that  his  attention  was  not  called 
to  the  printed  matter  below  the  signature,  nor  to  any  terms 
of  the  contract  providing  for  a  larger  fee  in  the  event  of  a 
contest  of  the  suit,  and  that  he  did  not  know  that  there  were 
any  other  terms  in  the  contract  than  those  which  the  agent 
had  stated. 

W.  B.  Ryder,  an  employee  of  Tobin  &  Tobin,  and  the  per- 
son referred  to  by  Mr.  Mowry  as  the  person  with  whom  he 
had  conducted  his  negotiations,  testified  substantially  to  the 
same  effect. 

The  above  constitutes  all  the  important  evidence  as  to  the 
circumstances  under  which  the  contract  was  executed.  It 
will  be  observed  that  in  the  conversations  had  between  Ryder 
and  Mowry  no  mention  was  made  of  that  portion  of  the  con- 
tract which  provided  that  the  stated  fee  should  be  applied  in 
case  of  a  contest.  But  a  party  is  presumed  to  have  assented 
to  all  the  terms  of  a  written  contract,  when  he  signs  it ;  and 
the  place  of  the  signature  is  immaterial  except  in  cases  where 
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an  instrament  is  required  by  law  to  be  subscribed.  In  the 
absence  of  fraud  the  positive  terms  of  a  contract  cannot  be 
lightly  set  aside.  No  fraud  was  pleaded,  nor  did  the  defend- 
ants pray  for  a  reformation  of  the  contract  on  the  ground  of 
mistake.  No  such  issues  are  here  presented.  Clearly  the  evi- 
dence here  presented  to  avoid  the  terms  of  the  contract  is  in- 
suflScient  for  that  purpose. 

Irrespective  of  what  we  have  said,  the  so-ealled  addendum 
appeared  just  below  and  so  near  to  the  signature  that  it  seems 
improbable  that  it  could  possibly  escape  the  notice  of  the 
signer.  Moreover,  in  construing  agreements,  courts  follow, 
where  it  is  possible,  that  oonstruction  which  prevents  a  failure 
of  justice.  The  amount  that  the  defendants  seek  to  limit 
appellant  to  in  payment  of  the  services  of  Tobin  &  Tobin  is 
but  a  small  portion  of  the  actual  outlay  in  costs  alone. 

It  is  further  claimed  that  the  trial  court  abused  its  discre- 
tion in  permitting  the  addition  of  the  second  cause  of  action 
in  the  second  amended  complaint;  and  also  that  the  assign- 
ment upon  which  the  second  cause  of  action  was  based  was 
executed  subsequent  to  the  commencement  of  the  action. 

The  original  complaint  was  filed  April  11,  1910,  and  was 
brought  on  the  theory  of  an  **  account  stated,  *'  the  complaint 
being  entitled  ** Complaint  on  account  stated."  Subse- 
quently, and  after  a  demurrer  had  been  interposed,  an  amend- 
ment was  filed.  This  document  was  entitled  "Amended  com- 
plaint on  Account  Stated,"  and  set  out  substantially  the  same 
facts  that  had  been  included  in  the  original  complaint.  To 
this  amended  complaint  an  answer  was  filed,  and  it  was  upon 
the  issues  tendered  by  these  pleadings  that  the  case  first  went 
to  trial.  Evidence  was  taken,  and  the  case  submitted. 
Thereafter  plaintiff  filed  and  served  a  notice  of  motion  to  set 
aside  the  order  of  submission  that  had  been  entered,  and 
asked  for  leave  to  file  a  second  amended  complaint.  The 
motion  was  granted,  and  a  second  amended  complaint  filed, 
which  included  a  new  count,  viz. :  the  cause  of  action  now  re- 
lied upon  by  plaintiff.  An  answer  was  filed  by  the  defend- 
ants, and  upon  the  issues  thus  formed  the  case  was  finally 
tried. 

The  original  pleadings  were  inadvertently  omitted  from  the 
transcript,  though  included  in  the  judgment-roll ;  and  by  stip- 
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Illation  they  have  been  certified  to  this  court  by  the  clerk  of 
the  superior  court. 

It  is  claimed  by  defendants  that  the  motion,  asking  permis- 
sion to  amend  and  set  up  the  second  cause  of  action  and  the 
second  amended  complaint,  was  made  over  their  objection, 
and  that  the  amendment  should  never  have  been  permitted 
by  the  court,  for  the  reason  that  it  set  up  an  entirely  new  and 
separate  cause  of  action  from  that  already  pleaded* 

The  record  does  not  contain  anything  indicating  any  ob- 
jection to  the  filing  of  the  second  amended  complaint,  nor 
any  motion  to  strike  it  out  in  whole  or  in  part ;  nor  is  there 
a  bill  of  exceptions  before  this  court  on  any  ruling  affecting 
the  granting  of  a  motion  to  amend  or  denying  a  motion  to 
strike  out. 

Aside  from  the  question  that  the  point  not  appearing  in  the 
record  cannot  for  the  first  time  be  made  on  appeal  {Oroam 
y.  Bangs,  153  Cal.  456,  459,  [96  Pac.  503]),  no  new  cause  of 
action  was  stated.  The  action  was  brought  for  the  purpose  of 
recovering  upon  an  obligation  claimed  to  be  owing  to  Tobin  & 
Tobin  by  the  defendants.  Whether  the  plaintiff  sued  on  an 
account  stated,  or  on  the  contract,  the  transaction  out  of 
which  the  action  arose  was  one  and  the  same;  and  the  court 
was  justified  in  granting  the  right  to  amend  to  meet  the  estab- 
lished facts.  {Third  St.  Imp.  Co.  v.  McLelland,  23  Cal.  App. 
369  [137  Pac.  1089].)  We  conclude  therefore  that  there  was 
no  merit  in  this  contention ;  nor  in  the  further  claim  that  the 
assignment  upon  which  the  second  cause  of  action  was  based 
was  made  subsequent  to  the  filing  of  the  complaint.  It  ap- 
pears from  the  testimony  of  Mr.  Brittain  that  prior  to  the 
filing  of  the  original  complaint  an  assignment  of  the  account 
sued  on  was  made  by  Tobin  &  Tobin  to  the  plaintiff,  but  out 
of  an  abundance  of  caution  a  second  assignment  was  made 
prior  to  the  filing  of  the  second  amended  complaint.  This 
second  assignment  was  entirely  unnecessary,  as  the  original 
assignment  was  sufficient  to  show  that  it  was  the  intention  of 
the  parties  to  pass  title  to  the  chose  in  action  irrespective 
of  the  form  in  which  the  action  was  pursued.  {Mclniyre  y. 
Earner,  131  Cal.  11,  14,  [63  Pac.  69].) 

The  judgment  is  reversed. 

Lennon,  P.  J.,  and  Richards,  J.,  eoncnrred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  16,  1914. 


[Civ.  No.  1129.    Third  AppeUate  District— March  25,  1914.] 

AGNES  L.  SHILLOCK,  Respondent,  v.  PAUL  SHILLOCK, 

Appellant. 

DiVOECB — NONBESIDKNT  DEFENDANT — JURISDICTION  TO  RENDER  JUDGMENT 

FOR  Alimony  and  Support  of  Children. — The  court  has  no  juris- 
diction in  an  action  for  divorce  against  a  nonresident  upon  publi- 
cation of  summons  to  render  a  decree  for  the  support  of  the  plain- 
tiff and  the  minor  children  of  the  marriage;  and  if  such  a  pro- 
Tision  18  incorporated  in  the  interlocutory  decree,  the  decree  will, 
to  that  extent,  be  vacated  on  motion. 

APPEAL  from  an  order  of  the  Superior  Court  of  Solano 
County.    A.  J.  Buckles,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Adams  &  Adams,  for  Appellant. 

CHIPMAN,  P.  J. — This  is  en  action  for  divorce  wherein 
the  court  proceeded  to  hear  and  determine  the  case  upon  pub- 
lication of  summons.  The  affidavit  in  support  of  the  order 
for  service  thus  made  reads,  in  part,  as  follows:  **That  the 
defendant  last  resided  in  the  city  of  San  Diego,  county  of  San 
Diego,  California,  but  that  said  defendant  has  departed  from 
the  state  of  California;  that  at  the  time  of  the  commencement 
of  this  action  the  defendant  herein,  Paul  Shillock,  resided  out 
of  the  state  of  California,  and  ever  since  has  resided  and  still 
resides  out  of  the  state  of  California;  that  said  defendant 
now  resides  at,  and  the  present  address  of  said  defendant  is, 
number  812  Fourth  Street,  S.  E.,  Minneapolis,  state  of  Min- 
nesota." 

In  its  interlocutory  decree  adjudging  that  plaintiflf  had 
established  grounds  for  the  dissolution  of  the  bonds  of  matri- 
mony between  plaintiff  and  defendant,  it  was  ordered  that 
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the  care  and  custody  of  the  minor  children  be  awarded  to 
plaintiff,  and  that  two  hundred  dollars  per  month  is  a  reason- 
able amount  for  the  support  and  maintenance  of  the  plaintiff 
and  said  minor  children.  It  was  further  ordered  as  follows : 
*'It  is  hereby  further  ordered,  adjudged  and  decreed  that  the 
sum  of  two  hundred  ($200)  dollars  a  month  be  paid  by  said 
defendant  to  said  plaintiff,  for  the  support  of  said  plaintiff 
and  said  minor  children  of  said  marriage,  and  that  said  sum 
of  $200.00  be  paid  on  the  13th  day  of  June,  1911,  and  upon 
the  13th  day  of  each  and  every  month  thereafter.  Done  in 
open  court  this  13th  day  of  June,  1911.  A,  J,  Buckles, 
Judge  of  the  Superior  Court*' 

Defendant,  by  his  attorneys,  served  notice  on  the  plaintiff 
that,  appearing  specially  for  that  purpose,  and  no  other,  he 
would,  on  November  8,  1911,  move  the  court  **for  an  order 
of  said  court  vacating  the  judgment  heretofore  made,  ren- 
dered and  entered  herein  on  the  13th  day  of  June,  1911,  in 
so  far  as  the  same  relates  to  alimony  or  any  provision  for  the 
support  and  maintenance  of  plaintiff  and  the  minor  children 
of  plaintiff  and  defendant,  or  for  the  support  or  maintenance 
of  plaintiff,  or  of  the  minor  children  of  plaintiff  and  defend- 
ant." On  June  12,  1912,  the  court  made  an  order  denying 
said  motion.    Defendant  appeals  from  this  order. 

Respondent  makes  no  appearance  and  has  filed  no  brief. 

The  question  here  involved  was  presented  in  De  La  Man- 
tanya  v.  De  La  Montanya,  112  Cal.  101,  [53  Am.  St.  Rep. 
165,  32  L.  R.  A.  82,  44  Pac.  345].  The  principle  there  an- 
nounced  was  that  a  personal  judgment,  upon  publication  of 
summons  cannot  be  rendered  against  a  nonresident.  So  held 
in  Merchants^  Nat.  Union  v.  Buisserei,  15  Cal.  App,  444,  [115 
Pac.  58],  and  other  cases  there  cited. 

The  order  is  reversed,  with  directions  to  enter  an  order 
granting  defendant's  motion. 

Harty  J.»  and  Burnett^  J.,  eoncurred. 
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[Civ.  No.  1179.    Third  Appellate  Dietrlct.— March  25,  1914.] 

J.  W.  PORGEUS,  Substituted  for  Santa  Cruz  Bay  View 
Company  (a  Corporation),  Appellant,  v.  COUNTY  OP 
SANTA  CRUZ  et  al.,  Respondents. 

N4VIGABIA  Watebs— Ordinary  High  Water  Mark — Meaning  oy  Ex- 
pression.— ^By  "ordinary  high  water  mark"  is  meant  the  limit 
reached  by  tiie  neap  tides,  that  is,  those  tides  which  happen  be- 
tween the  full  and  change  of  the  moon  twice  in  every  twenty-four 
honrs.  The  expression  does  not  refer  to  the  limit  that  the  monthly 
spring  tides  reach,  tides  which  occur  only  at  the  full  and  the 
change  of  the  moon. 

Id. — Tide  Lands — Eyidengb  as  to  Boundaries — ^High  Water  Mark. 
In  this  action  involving  the  ownership  of  land  fronting  on  Mon- 
terey Bay  near  Twin  Lakes  in  Santa  Orus  County  and  Ijing  south 
of  the  highway  known  as  the  East  Cliff  Drive,  the  evidence  does 
not  support  the  conclusion  of  the  trial  court  that  the  northern  limit 
of  ordinary  high  water  in  Monterey  Bay  is  as  far  north  as  the 
southern  boundary  line  of  such  drive,  but  rather  that  such  water 
mark  lies  some  two  hundred  and  fifty  feet  south  of  the  southern 
boundary  of  the  drive. 

Id. — Grant  for  Highway — ^Riparian  Estate  of  Grantor — Accretions, 
a  grant  of  a  right  of  way  over  land  fronting  a  bay  to  a  county 
for  purposes  of  a  highway  does  not  impair  the  grantor's  riparian 
right  or  estate  and  entitle  the  county  to  accretions  to  the  land. 
And  the  fact  that  the  accretions  are  due  to  the  act  of  the  county 
in  raising  the  roadbed  along  the  right  of  way  does  not  secure  to 
the  county  the  right  to  the  alluvion  as  an  addition  to  its  right  of 
way.    The  alluvion  is  an  accession  to  the  fee,  not  to  the  easement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  A.  van  C.  Torchiana,  W.  P.  Netherton,  and  Stratton, 
Kaufman,  &  Torchiana,  for  Appellant. 

Benj.  K.  Bjiight,  for  Respondents. 

BURNETT,  J.— The  plaintiff  is  the  owner  of  a  tract  of 
land  near  Twin  Lakes  in  Santa  Cruz  County,  the  bay  of  Mon- 
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terey  beiog  the  southerly  boundary  line  of  said  land.  One  of 
plain tiflf's  predecessors  in  interest,  J.  C.  Emble,  by  deed 
dated  September  4,  1890,  granted  to  the  county  of  Santa 
Cruz,  for  public  use  as  a  highway,  street,  or  road,  a  strip  of 
land  sixty  feet  in  width,  now  known  as  the  East  Cliff  Driye. 
It  is  the  contention  of  appellant  that  the  road  divided  the 
Kimble  land  into  two  parts,  leaving  north  of  the  road  high 
land  and  south  of  the  road  beach  land.  The  tract  south  of 
the  road  is  the  one  in  dispute.  It  consists  of  sand  hills,  or 
dunes,  and  a  regular  beach,  and  there  is  no  dispute  that  for 
years  teamsters  have  gone  on  to  this  tract  and  hauled  away 
large  quantities  of  sand,  it  being  particularly  adapted  for 
plastering.  In  January,  1907,  the  Santa  Cruz  Bay  View 
Company,  the  predecessor  in  interest  of  plaintiff,  constructed 
a  fence  around  the  property  it  claimed  to  own  south  of  the 
road.  Openings  were  left  in  the  fence  for  the  use  of  the 
public  in  goiog  on  to  the  beach,  and  no  objection  seems  to 
have  been  made  to  any  one  carrying  away  drift  wood,  but  the 
fence  excluded  the  teams  and,  under  the  direction  of  one  of 
the  supervisors  and  in  accordance  with  the  advice  of  the  dis- 
trict attorney  of  the  county,  the  north  fence  was  torn  down 
and  the  teamsters  drove  again  upon  the  beach  for  the  pur- 
pose of  getting  sand.  A  complaint  was  thereupon  filed  in 
the  superior  court  for  an  injunction  against  the  county  of 
Santa  Cruz  and  the  board  of  supervisors  as  a  whole  and  the 
members  thereof  individually  to  enjoin  them  from  interfer- 
ing with,  molesting  or  destroying  said  fence  or  any  part 
thereof  and  them  or  their  agents  from  entering  upon  said 
premises.  The  court  found  that  all  the  land  south  of  said 
right  of  way  is  tide  land  which  is  covered  by  the  neap  tides, 
that  plaintiff  has  no  right,  title,  or  interest  therein,  and  that 
the  fence  constructed  was  and  is  a  public  nuisance,  defend- 
ants being  entitled  to  remove  the  same  and  to  prevent  the 
construction  or  rebuilding  thereof  at  any  point  south  of  said 
right  of  way  deeded  by  said  Kimble  to  the  county  of  Santa 
Cruz. 

Manifestly — and  it  is  so  conceded — the  vital  point  in  the 
case  relates  to  the  location  of  the  south  line  of  plaintiff's  land, 
and  this  depends  upon  the  northern  limit  of  ordinary  high 
water  in  Monterey  Bay.  It  is  the  contention  of  plaintiff  that 
fhe  ordinary  high  water  mark  is  two  hundred  and  fifty  feet 
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or  thereabouts  south  of  the  southern  boundary  of  said  East 
Cliflf  Drive  while,  as  must  be  apparent,  the  claim  of  defend- 
ants, which  was  approved  by  the  court,  is  that  said  boundary 
of  the  drive  corresponds  with  said  ordinary  high  water  mark. 

If  plaintiff's  position  is  correct  or  if  said  ordinary  high 
water  mark  lies  at  any  considerable  distance  south  of  said 
drive,  it  would  follow  that  the  court's  findings  cannot  be 
sustained. 

There  is  no  dispute  as  to  the  significance  of  the  expression 
"ordinary  high  tide,"  or  that  this  line  marks  the  said  bound- 
ary of  plaintiff's  land  according  to  the  common  law  and  the 
rule  which  prevails  in  this  state.  This  terminology  does  not 
refer  to  the  "limit  which  the  monthly  spring  tides  reach, 
tides  which  occur  only  at  the  full  and  the  change  of  the  moon. 
.  .  .  The  limit  of  the  monthly  spring  tides  is,  in  one  sense, 
the  usual  high  water  mark,  for  as  often  as  those  tides  occur, 
to  that  limit  the  flow  extends.  But  it  is  not  the  limit  to 
which  we  refer  when  we  speak  of  'usual'  or  *  ordinary'  high 
water  mark.  By  that  designation  we  mean  the  limit  reached 
by  the  neap  tides,  that  is,  those  tides  which  happen  between 
the  full  and  change  of  the  moon  twice  in  every  twenty-four 
hours."  {Teschemacher  v.  Thompson,  18  Cal.  11,  [79  Am. 
Dec.  151].  See,  also,  Gould,  on  Waters,  p.  61;  Long  Beach 
Land  &  Water  Co,  v.  Richardson,  70  Cal.  206,  [11  Pac.  695], 
Valentine  v.  Sloss,  103  Cal.  215,  [37  Pac.  326,  410],  and  sec- 
tion  670  of  the  Civil  Code.) 

Turning  to  the  evidence,  we  can  find  no  substantial  sup- 
port for  the  conclusion  that  the  ordinary  high  water  mark  is 
as  far  north  as  the  southerly  boundary  line  of  said  drive. 
As  the  controversy  is  largely  one  of  fact  it  seems  advisable 
to  quote  quite  extensively  from  the  testimony  of  the  witnesses. 

It  appears  that,  in  1896,  by  the  United  States  Geodetic 
Coast  Survey,  the  line  of  ordinary  high  tide  was  located  all 
along  the  coast  and  at  different  locations  were  placed,  so  as 
to  insure  permanency  as  far  as  practicable,  bench  marks,  a 
bench  mark  being  a  **mark  afiSxed  to  a  permanent  object  in 
tidal  observations,  or  along  a  line  of  survey,  to  furnish  a 
datum  level."  The  bench  n.ark  for  the  coast  of  Santa  Cruz 
was  placed  on  the  stone  steps  of  the  court  house  at  Santa 
Cruz.  According  to  custom,  said  geodetic  survey  branch  of 
the  government,  in  1910,  published  its  tide  tables  for  1911 
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by  means  of  which,  in  connection  with  said  bench  marks,  it 
is  not  disputed  that  the  ordinary  high  water  line  of  that 
date  can  be  determined  and  located. 

A.  M.  Baldwin,  the  county  surveyor  of  the  county  of  Santa 
Cruz,  in  April,  1911,  established  the  line  of  ordinary  high 
water  along  Twin  Lakes,  using  said  bench  mark  as  the  base 
for  his  survey,  in  connection  with  the  data  furnished  by  said 
tide  tables.  He  explained,  carefully  and  technically,  his 
method  of  procedure.  The  result  of  his  testimony,  in  con- 
nection with  the  map  compiled  by  him  according  to  his  sur- 
vey, would  be  the  conviction  that  the  northern  boundary  line 
of  the  ordinary  high  tide  is  something  over  240  feet  south  of 
said  drive  and  that  it  corresponds  substantially  with  the 
meander  lines  of  the  survey  under  which  the  United  States 
patent  was  granted  to  plaintiff's  predecessors  in  interest. 

The  foregoing  surveys  and  calculations  may  be,  of  course, 
faulty ;  but  if  they  cannot  be  held  to  be  conclusive  of  the  con- 
troversy, their  significance  as  a  factor  is  readily  apparent.  It 
may  be  stated  that  the  county  surveyor  did  not  pretend  to 
testify  from  his  personal  observation  and  knowledge  of  the 
tides. 

E.  B.  Bennett,  the  minister  of  the  Baptist  church,  which 
owns  some  property  adjoining  the  beach  in  controversy,  tes- 
tified: "I  have  known  the  property  situated  south  of  the  road 
marked  'East  Cliff  Drive,'  down  to  the  Bay  of  Monterey, 
more  or  less  intimately  for  twelve  years.  For  five  years  I 
have  passed  the  property  very  often  and  I  have  observed  it  at 
those  times.  I  have  been  on  the  property.  I  remember  in 
the  year  1907  when  the  Santa  Cruz  Bay  View  Company  built 
a  fence  on  that  property.  I  looked  over  the  place,  described 
as  'sand  bluff'  on  the  map,  about  three  days  ago,  and  it  seems 
to  be  about  in  the  average  condition  of  the  past  several  years. 
Taking  the  average,  summer  and  winter  through,  it  is  very 
nearly  the  average  tide  at  the  present  time."  He  further 
testified  that  the  beach  had  ''not  changed  in  any  particular 
degree  in  the  last  twelve  years,  that  is,  no  permanent  change 
is  particularly  noticeable.  There  have  been  temporary 
changes,  quite  a  number  of  slight  ones  in  the  last  twelve 
years"  and  that  the  ordinary  high  tide  for  twelve  years  has 
reached  the  line  as  claimed  by  plaintiff. 
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C.  A.  Wood,  another  witness,  testified:  "I  have  known  the 
property  south  of  the  county  road,  north  of  the  bay  of  Mon- 
terey, and  belonging  to  Mr.  Forgeous,  for  twelve  or  fourteen 
years.  I  have  seen  the  property  every  morning  for  the  last 
ten  years.  About  one  hundred  and  thirty  feet  south  of  the 
county  road  is  a  jump  oflf  place,  and  sand  bluflf,  as  it  is  called 
on  the  map.  It  may  be  one  hundred  and  eighty  feet  from 
the  road.  There  has  always  been  a  bluflf  there,  more  or  less. 
I  have  had  occasion  to  observe  the  flow  of  the  tides  there  as 
I  pass  along,  and  I  am  naturally  interested  to  see  how  high 
it  comes.  The  ordinary  high  tide  comes  to  about  the  bluflf. 
That  is  the  way  that  bluflf  is  formed.  I  have  seen  it  about 
every  day/' 

The  plaintiflf  testified:  "I  have  noticed  the  eflfect  of  the 
tide  along  on  this  beach  during  the  years  I  have  been  inter- 
ested there,  since  1905.  Ever  since  I  have  known  the  prop- 
erty there  has  been  from  140  to  180  feet  of  good  dry  beach 
all  the  way." 

John  J.  Stewart  has  resided  at  Twin  Lakes  for  about  seven 
years  within  two  hundred  yards  of  the  beach,  and  he  testi- 
fied: **I  have  noticed  the  ebb  and  flow  of  the  tides  quite  fre- 
quently for  the  last  seven  years.  I  know  the  sand  bluflf.  The 
ordinary  tides  come  close  to  it,  but  the  extreme  tides  may  go 
over  the  top  and  spread  over  the  lap  of  the  beach.  The  ordi- 
nary tides  come  nearly  to  the  said  bluflf.  I  estimate  that  the 
low  tide  is  forty  feet  below  there,  and  the  average  tide,  I 
suppose,  would  be  something  like  half  way  between  the  dis- 
tance and  the  bluflf." 

J.  B.  Armstrong  testified:  "I  have  resided  in  Santa  Cruz 
about  30  years  and  I  know  Mr.  Forgeus's  property,  being  ac- 
quainted around  Twin  Lakes  and  with  the  beach  there.  I 
know  the  fence,  marked  on  this  map,  which  is  running  about 
parallel  with  the  Cliflf  Drive,  and  I  had  occasion  recently  to 
look  at  the  beach  south  of  that  fence.  I  know  the  sudden 
jump  off  in  the  sand  there,  which  is  marked  on  this  map  as 
sand  bluflf.  That  is  where  the  breakers  dip  up  and  slide  back 
again.  During  my  residence  here  I  have  had  occasion  fre- 
quently to  notice  the  tides  there  south  of  this  sand  bluflf  on 
the  Forgeus  property  in  a  general  way.  The  ordinary  high 
tide  would  be  about  half  way  from  the  lower  condition  of  the 
water  to  the  top  of  the  sand  bluflf." 
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Til  us  far,  manifestly,  the  only  reasonable  inference  that 
could  be  indulged  is  in  favor  of  appellant's  contention.  This 
inference  is  strengthened  by  circumstantial  evidence  which 
we  deem  it  unnecessary  to  detail,  and  the  conclusion  is  left 
undisturbed  and  unaflfected  by  the  testimony  offered  on  be- 
half of  respondents. 

It  is  true  that  a  large  number  of  witnesses  was  called  by 
defendants,  but  a  careful  examination  of  the  record  shows 
that  the  facts  concerning  which  they  testified  are  not  at  all 
inconsistent  with  appellant's  position,  nor  would  it  be  a  fair 
deduction  from  their  testimony  that  the  ordinary  high  tide 
reaches  or  approximates  the  county  road.  The  attention  of 
these  witnesses  was  directed  to  unusual  tides,  storms,  and 
floods,  and  this  circumstance  renders  their  testimony  easily 
reconcilable  with  that  of  plaintiff's  witnesses.  We  may  take 
the  testimony  of  Adolph  Bodeman  as  a  fair  example  for  all: 
"I  know  the  land  here  in  question,  and  am  familiar  with  that 
part  of  the  country.  I  have  gone  over  this  land  here  in 
question,  at  the  point  where  the  East  Cliff  Drive  crosses  over 
the  tracks  of  the  Union  Traction  Company  just  before  reach- 
ing the  Twin  Lakes  station  and  I  am  familiar  with  that  coun- 
try. ...  I  have  seen  the  tides,  the  waters  from  the  bay  up 
near  the  tracks  of  the  Union  Traction  Company  and  near  the 
lagoon,  quite  often  there.  In  reference  to  the  crossing  where 
the  street  crosses  the  tracks  of  the  Union  Traction  Company, 
I  have  noticed  water  running  there,  once  decidedly  in  March, 
1905,  it  was  after  dark.  .  .  .  The  water  was  on  both  sides 
of  the  road,  a  little  further  east  of  the  crossing.  The  water 
was  running  over  the  county  road  and  over  the  track  both. 
It  was  the  water  from  the  bay.  During  the  eight  years  I 
have  been  a  street-car  conductor  all  told  I  have  been  five  years 
on  the  run  between  Santa  Cruz  and  Capitola,"  and  on  cross- 
examination  he  testified  that  he  had  seen  the  water  as  high 
as  the  tracks  only  once  and  that  was  when  there  had  been  a 
high  wind  during  the  day. 

Another  theory  contended  for  by  respondents  is  based  upon 
the  testimony  of  some  of  the  witnesses  that  by  reason  of  ac- 
cretion the  beach  has  been  extended  south  of  the  road,  and  is 
to  the  effect  that  **if  this  accretion  is  subject  to  private  own- 
ership it  belongs  to  the  county  because  the  county  owns  the 
sixty-foot  roadway  against  which  the  accretion  banks  and 
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furthermore,  that  Kimble,  or  his  successor,  the  appellant,  can- 
not take  advantage  of  their  own  wrong  in  closing  up  the 
channel  by  erecting  an  obstruction  on  public  land  and  claim 
this  sand  as  an  accretion." 

The  facts,  however,  are  not  as  expressed  and  implied  in  the 
foregoing  statement.  It  is  not  a  fair  construction  of  the  deed 
of  September  4,  1890,  from  J.  C.  Kimble  to  the  county  of 
Santa  Cruz  that  it  conveyed  the  fee.  The  intention  was 
clearly  to  grant  merely  a  right  of  way,  the  habendum  clause 
being:  "To  have  and  to  hold  said  strip  of  land,  unto  the  said 
party  of  the  second  part,  for  the  uses  and  purposes  of  a  pub- 
lie  highway  or  street."  The  riparian  estate  of  Kimble  was, 
therefore,  not  severed  from  the  ocean.  "A  riparian  right  is 
not  destroyed  by  the  acquisition  of  an  easement  for  a  high- 
way, railroad  or  canal  along  the  shore."  (New  Jersey  Zinc 
&  I.  Co.  V.  Morris  Canal  &  Bkg.  Co,,  44  N.  J.  Bq.  398,  [1 
L.  E.  A.  133,  15  Atl.  227].) 

Again,  if  any  accretion  or  reliction  was  formed  it  was  not 
caused  by  any  act  of  Kimble  or  his  successors  in  interest, 
but  it  was  due  to  the  act  of  the  county  in  raising  the  roadbed 
along  said  right  of  way.  It  could  hardly  be  contended  that 
the  county  by  such  artificial  means  could  secure  the  fee  to 
the  alluvion  as  an  addition  to  its  right  of  way.  The  alluvion 
would  be  an  accession  to  the  fee  and  not  to  the  easement.  In 
Tatum  V.  City  of  St.  Louis,  125  Mo.  654,  [28  S.  W.  1003]  it 
is  said:  "The  riparian  owner  is  entitled  to  the  land  formed 
by  gradual  and  imperceptible  accretions  from  the  water,  re- 
gardless of  the  cause  which  produced  it.  This  right  he  cannot 
be  deprived  of  by  the  acts  of  others  over  whom  he  has  no 
control,  and  for  which  he  is  in  no  way  responsible.  It  was 
pertinently  said  by  Mr.  Justice  Swayne,  in  St.  Clair  County 
T.  Lovingston,  23  Wall.  66,  [23  L.  Ed.  59] :  'It  is  insisted  by 
the  learned  counsel  for  the  plaintiff  in  error  that  the  accre- 
tion was  formed  wholly  by  obstructions  placed  in  the  river 
above,  and  hence  that  the  rules  upon  the  subject  of  alluvion 
do  not  apply.  If  the  fact  be  so,  the  consequence  does  not 
follow.  There  is  no  warrant  for  the  proposition.  The  prox- 
imate cause  was  the  deposit  made  by  the  water.  Whether 
the  flow  of  water  was  natural  or  affected  by  artificial  means  is 
immaterial.'  "  There  are  many  decisions  to  the  same  effect 
and  they  recognize  the  principle,  as  expressly  stated  in  some 


Digitized  by  VjOOQ IC 


200        PoBGBus  V.  County  of  Santa  Cbuz.     [24  CaL  App. 

of  them,  that  the  right  of  alluvion  to  be  formed  in  the  future 
is  an  inherent  and  essential  attribute  of  the  original  proprie- 
torship and  is  a  vested  right  with  all  the  usual  incidents  of 
such  property  interest. 

Clearly,  there  is  a  distinction  between  this  case  and  that 
where  a  structure  is  erected,  by  the  state  or  municipality,  on 
land  below  the  line  of  ordinary  high  water.  In  the  latter 
case  the  deposit  of  alluvion  caused  by  such  structure  would 
not  inure  to  the  benefit  of  the  riparian  owner.  This  is 
pointed  out  in  Dana  v.  Jackson  Street  Wharf  Co,,  31  Cal. 
118,  [89  Am.  Dec.  164],  wherein  it  is  held  that  "In  ease  of 
purpresture  or  encroachment  by  the  erection  of  a  wharf  in 
the  bay  of  San  Francisco  beyond  the  city  front,  the  right  to 
recover  possession  is  in  the  people,  and  not  in  the  owner  of 
the  land  adjoining  on  the  city  front,"  and  furthermore: 
"The  owner  of  a  lot  upon  the  water-front  of  San  Francisco, 
as  established  by  statute,  below  low  water  mark,  is  not  a  "ri- 
parian purprestor'  in  the  sense  in  which  that  term  is  used 
in  the  law  of  tide  waters,  for  the  water-front  of  San  Fran- 
cisco is  of  statutory  construction."  Therein  the  court 
though,  recognizes  the  general  rule  as  follows:  "as  to  the 
lands  gained  frcm  the  sea  by  alluvion,  i.  e.,  by  the  washing 
up  of  sand  or  earth,  so  as  in  time  to  make  terra  firma,  the 
law  is  held  to  be  that  if  this  gain  be  by  little  and  little,  by 
small  and  imperceptible  degrees,  it  shall  go  to  the  owner  of 
the  land  adjoining.     (2  Blackstone's  Commentaries  61.) " 

It  is  also  apparent  that  quite  a  different  situation  is  pre- 
sented in  the  case  of  San  Pedro  etc,  R,  R.  Co.  v.  Hamilton, 
161  Cal.  610,  [37  L.  R.  A.  (N.  S.)  686,  119  Pac.  1073].  This 
is  shown  by  the  following  quotation  from  the  opinion:  "That 
question  may  be  thus  broadly  stated.  When  the  constitution 
(art.  XV,  sec.  3)  declares  'all  tide  lines  within  two  miles  of 
any  incorporated  city  or  town  in  the  state,  and  fronting  on 
the  waters  of  any  harbor  or  estuary,  bay,  or  inlet  used  for 
the  purposes  of  navigation,  shall  be  withheld  from  grant  or 
sale  to  private  persons,  partnerships  or  corporations,'  does  the 
language  forbid  the  leasing  for  a  term  of  any  part  of  such 
lands?  For  the  consideration  of  the  question  stated,  'tide 
lands'  as  thus  used  in  the  constitution  will  be  construed  more 
broadly  than  in  the  ordinary  signification  of  lands  covered 
and  uncovered  by  the  daily  efflux  and  reflux  of  the  tide.    It 
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will  be  construed  to  embrace  lands  properly  described  as  sub- 
merged lands  {Ward  v.  Willis,  6  Jones'  Law  (N.  C.)  183, 
[72  Am.  Dec.  570],  such  as,  in  major  part,  the  lands  here  in 
controversy  unquestionably  were.  The  phrase  wiU  be  so  con- 
strued to  carry  out  the  manifest  intent  of  the  framers  of  the 
constitution,  to  protect  the  harbors  of  cities  and  towns  from 
falling  into  priyate  monopolistic  ownership."  It  is  thus  to 
be  seen  that  the  case  had  nothing  to  do  with  the  subject  of 
accretion  or  the  interpretation  of  a  patent  from  the  general 
government  prescribing  as  one  of  the  boundaries  of  the  land 
a  navigable  bay. 

The  case  of  Pollard* s  Lessee  v.  Hogan,  3  How.  212,  [11  L. 
Ed.  565],  has  no  bearing  upon  the  question  before  us.  The 
point  of  controversy  there  was  whether  the  United  States  or 
the  state  of  Alabama  was  clothed  with  sovereignty  over  lands 
on  navigable  waters  below  ordinary  high  water  and  it  was 
held  by  the  United  States  supreme  court  that  this  power 
belonged  to  the  state  and  that  the  ''right  of  the  United  States 
Jio  the  public  lands  and  the  power  of  Congress  to  make  all 
needful  rules  and  regulations  for  the  sale  and  disposition 
thereof,  conferred  no  power  to  grant  land  in  Alabama  which 
was  below  usual  high  water  mark  at  the  time  Alabama  was 
admitted  into  the  Union."  The  United  States  having  issued 
its  patent  to  land  below  the  usual  high  water  mark,  the  patent 
was  therefore  void  and  conveyed  no  title  and  manifestly  no 
accretion  could  inure  to  the  benefit  of  the  patentee. 

The  decision  in  Cook  v.  McClure,  58  N.  Y.  437,  [17  Am 
Dec.  270],  turned  upon  the  opinion  of  the  court  as  thus  ex 
pressed:  ''I  think  the  language  of  the  deed  indicates  a  clear 
intention  to  establish  a  fixed  «nd  permanent  line,  and  not 
one  changeable  by  the  changes  in  the  high  water  mark  of  the 
water  in  the  pond."  It  was  therefore  held  that  whether 
alluvium  had  been  formed  had  nothing  to  do  with  the  location 
of  the  boundary  of  the  grantee's  land. 

Nixon  V.  Walter,  41  N.  J.  Eq.  103,  [3  Atl.  385],  was  similar 
to  the  New  York  case,  and  it  was  held  that  the  deed  con- 
veyed the  land  by  explicit  boundaries,  one  of  which  was 
**high  water  mark"  and  that  the  line  thus  given  was  a  fixed 
and  permanent  one — **the  line  of  high  water  at  the  date  of 
the  deed  and  does  not  follow  the  changes  of  the  high  water 
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mark."  No  one,  of  course,  will  deny  that  the  parties  to  a 
deed  may  fix  the  line  of  the  ordinary  high  tide  as  it  exists 
at  the  time  of  the  execution  of  the  deed  as  a  boundary  for  the 
land  conveyed. 

Eickelberger  v.  Mills  Land  etc.  Co.,  9  Cal.  App.  628,  [100 
Pac.  117],  to  the  extent  that  it  is  in  point  at  all,  supports  the 
position  of  appellant,  inasmuch  as  it  is  held  that  a  tract  of 
land  described  as  bordering  upon  the  Pacific  Ocean  is  de- 
limited by  ''the  line  to  which  the  fiow  of  the  water  reaches  at 
ordinary  or  neap  tide,  unaffected  by  wind  or  wave,  not  the 
line  of  extreme  high  tide  nor  extreme  reach  of  the  wash  of 
the  waves." 

In  Hendricks  v.  Feather  River  Canal  Co.,  138  Cal.  423, 
[71  Pac.  496],  the  familiar  principle  is  reaffirmed  that  in 
determining  the  correctness  of  boundaries  of  public  lands  the 
government  plat  and  survey  which  show  that  the  land  is  to  be 
bounded  by  a  river  must  be  construed  as  referring  to  the 
margin  of  the  river  and  must  prevail  over  the  meander  lines 
run  by  the  surveyor  where  they  do  not  coincide  and  that  the 
meander  lines  cannot  limit  the  grant  in  the  patent.  No  ques- 
tion of  that  kind  arises  here.  As  claimed  by  appellant :  The 
south  boundary  line  of  plaintiff's  land  was  established  by  the 
survey  of  the  county  surveyor.  It  coincides  substantially 
with  the  points  on  the  beach  established  in  1858  by  the  sur- 
veyor of  the  United  States  government  and  with  the  map  and 
official  plat  of  the  survey  of  the  lands  returned  to  the  general 
land-office  by  the  surveyor-general  and  mentioned  in  the 
patent  of  1867  and  it  coincides  with  the  data  contained  in 
the  United  States  geodetic  survey  issued  in  1908  and  with 
the  data  contained  in  the  official  book  known  as  ''The  result  of 
Spirit  Leveling  in  California,  1897-1907"  and  also  with  the 
rational  inference  arising  from  the  testimony  of  all  the  wit- 
nesses. 

As  to  the  suggestion  that  the  physical  condition  of  the 
beach  was  changed  by  the  closing  of  one  of  the  two  channels 
extending  to  the  ocean  from  what  is  known  as  Woods  Lagoon, 
we  think  no  comment  is  required.  If  we  concede  that  the 
circumstance  may  have  caused  the  said  line  to  shift,  it  does 
not  militate  in  the  least  against  appellant's  claim. 
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We  think  that  it  appears  by  the  transcript  that  the  judg- 
ment herein  has  deprived  plaintiff  of  a  substantial  right  and 
the  judgment  is  therefore  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  23,  1914. 


[Crim.  No.  325.    Second  Appellate  District. — ^Marcb  28,  1914.] 

In  the   Matter  of  the   Application   of  ABRAHAM  KAN- 
TROWITZ for  a  Writ  of  Habeas  Corpus. 

Criminal  Law — Rape — Commission  upon  Wipe — Husband  as  Abxttob. 
Under  section  31  of  the  Penal  Code  a  husband  may,  as  aider  and 
abettor  of  the  crime;  be  prosecuted  for  rape  committed  upon  his 
wife. 

Id. — Prosecution  fob  Rape— Wipe  as  Witness  Against  Husband. — In 
such  prosecution  the  wife  is  a  competent  witness  against  the  hns- 
band|  the  crime  having  been  committed  after  their  marriage. 

PETITION  for  a  Writ  of  Habeas  Corpus  directed  to  the 
Sheriff  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  L.  Greer,  for  Petitioner. 

J.  D.  Fredericks,  and  W.  J.  Ford,  for  Respondent. 

CONREY,  P.  J. — ^Petitioner  is  in  the  custody  of  the  sheriff 
of  Los  Angeles  County  under  a  commitment  issued  pursuant 
to  an  order  holding  him  to  answer  upon  a  charge  of  rape. 
In  his  behalf  it  is  contended  that  the  imprisonment  of  the 
petitioner  is  illegal  in  this  that  the  person  upon  whom  said 
rape  is  alleged  to  have  been  committed  appears  from  all  of 
the  testimony  to  be  the  wife  of  said  Abraham  Kantrowitz; 
also  that  he  has  been  committed  to  custody  without  reasonable 
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or  probable  cause  in  that  the  only  testimony  directly  con- 
necting him  with  the  alleged  offense  is  the  testimony  of  his 
wife,  it  being  claimed  that  she  is  not  a  competent  witness. 

By  section  261  of  the  Penal  Code  rape  is  defined  to  be  an 
act  of  sexual  intercourse  accomplished  with  a  female  not  the 
wife  of  the  perpetrator  and  under  certain  circumstances 
specified  in  said  section.  Section  31  of  the  same  code  defines 
principals  in  the  commission  of  a  crime  in  terms  which  in- 
clude not  only  those  who  directly  commit  a  felony  or  misde- 
meanor, but  those  who  aid  or  abet  in  its  commission.  Section 
971  of  the  Penal  Code,  abrogates  the  distinction  formerly  ex- 
isting between  an  accessory  before  the  fact  and  a  principal, 
and  between  principals  in  the  first  and  second  degree  in  cases 
of  felony. 

In  accordance  with  the  foregoing  statutory  provisions,  it  is 
necessary  in  any  indictment  or  information  charging  a  de- 
fendant with  the  crime  of  rape  that  he  shall  be  accused  as  a 
principal  The  argument  here  presented  on  behalf  of  peti- 
tioner is  that,  since  under  the  section  defining  the  crime  of 
rape  it  is  manifest  that  a  husband  is  incapable  of  personally 
committing  that  crime  against  his  own  wife,  therefore  he 
cannot  be  guilty  of  that  crime  under  any  circumstances. 
Under  similar  statutory  conditions,  the  contrary  rule  is  estab- 
lished by  the  authorities  of  several  other  states.  In  People 
V.  Chapnum,  62  Mich.  280  [4  Am.  St.  Rep.  857,  28  N.  W. 
896],  it  appeared  that  the  defendant,  being  desirous  of  ob- 
taining evidence  by  which  to  secure  a  divorce  from  his  wife, 
employed  another  man  to  have  intercourse  with  his  wife, 
either  with  or  without  her  consent,  and  the  husband  with 
witnesses  concealed  himself  in  an  adjoining  room.  The  wife 
resisted  and  the  rape  was  committed.  Under  the  statutes 
of  Michigan  it  was  provided  that  all  persons  aiding,  assisting, 
or  abetting  in  the  commission  of  a  crime  were  liable  to  in- 
dictment, trial,  and  punishment  as  principals.  The  supreme 
court  of  Michigan  sustained  the  lower  court's  instruction  to 
the  jury  that  if  they  found  facts  substantially  as  above  stated 
the  defendant  was  guilty  of  rape.  To  like  effect  see:  State 
V.  Haines,  51  La.  Ann.  731,  [44  L.  R.  A.  837,  25  South.  372], 
and  State  v.  Doweli,  106  N.  C.  722  [19  Am.  St.  Rep.  568], 
8  L.  R.  A.  297,  [11  S.  E.  525].  Several  other  cases  to  like 
effect  $ire  cited  in  the  note,  8  L.  R.  A,  297.    In  the  case  of 


Digitized  by  VjOOQ IC 


March,  1914.]    Matter  op  Application  op  Kantrowitz.    205 

In  re  Cooper,  162  Cal.  81,  85,  [121  Pac.  318],  where  it  was 
held  that  a  single  woman  could  not  (under  Pen.  Code,  sec. 
269a,)  be  guilty  of  adultery  by  personal  participation  in 
illicit  intercourse  with  a  married  man,  the  court  added  the 
following  observation,  which  is  pertinent  to  this  discussion : 
"Of  course,  an  unmarried  person  might  be  guilty  as  a  prin- 
cipal of  this  offense,  under  section  31  of  the  Penal  Code,  by 
aiding  and  assisting  in  its  commission  in  some  other  way  than 
by  living  in  a  state  of  illicit  intercourse  with  a  married  per- 
son, but  we  are  considering  here  simply  such  aid  and  as- 
sistance as  are  involved  in  the  mere  fact  of  participation  in 
the  illicit  intercourse." 

It  is  next  contended  that  in  this  case  the  wife  is  not  a  com- 
petent witness  against  her  husband,  and  that  the  petitioner 
is  without  probable  cause  held  to  answer,  since  it  appears 
from  the  transcript  of  testimony  at  the  preliminary  examina- 
tion that  the  only  testimony  directly  connecting  him  with 
the  alleged  offense  is  the  testimony  of  his  wife.  ''Neither 
husband  nor  wife  is  a  competent  witness  for  or  against  the 
other  in  a  criminal  action  or  proceeding  to  which  one  or  both 
are  parties,  except  with  the  consent  of  both,  or  in  case  of 
criminal  actions  or  proceedings  for  a  crime  committed  by  one 
against  the  person  op  property  of  the  other,  or  in  cases  of 
criminal  violence  upon  one  by  the  other,  ..."  (Pen.  Code, 
sec  1322.)  In  People  v.  Curiale,  137  Cal.  534,  [59  L. 
R.  A.  588,  70  Pac.  468],  it  was  held  that  the  words, 
"criminal  violence  upon  one  by  the  other,"  mean  criminal 
violence  upon  the  wife  by  the  husband,  or  criminal  violence 
upon  the  husband  by  the  wife,  and  that  the  exception  refers 
to  violence  "by  one  spouse  upon  the  other  spouse.  The  ex- 
ception does  not  extend  to  acts  committed  before  the  mar- 
riage." In  that  case  the  rape  was  alleged  to  have  taken  place 
on  a  certain  day  and  the  marriage  on  the  following  day.  The 
decision  is  that,  under  those  circumstances,  the  wife  was  not 
a  competent  witness  against  the  husband.  It  is  plainly  to 
be  inferred  that  where  a  husband  is  charged  with  having 
committed  a  crime  of  violence  upon  a  woman  after  his  mar- 
riage to  her,  she  is  a  competent  witness. 

The  writ  is  discharged  and  the  petitioner  remanded  to 
custody. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  1317.    First  Appellate  District.— March  30,  1914.] 

THE  PEOPLE,  by  B.  C.  Cooper,  State  Insurance  Commia- 
sioner,  Respondent,  v.  J.  A.  MERRILL  et  al.,  Appellants. 

Insubanob  Broeeb^-Pbocurino  Policies  fob  Unauthorized  Com- 
panies— Percentaoe  Dub  State — Credit  »ob  Betubn  Pbemiums. — 
A  broker  licensed  to  procure  policies  of  insurance  on  risks  for  in- 
surance companies  not  authorized  to  transact  business  within  the 
state,  is  entitled,  under  section  596  of  the  Political  Code,  in  eom- 
puting  the  percentage  due  the  state,  to  credit  for  return  premiums 
on  any  insurance  procured  and  placed  bj  him,  regardless  of  whether 
or  not  the  premium  was  actually  returned  to  the  insured  within  the 
calendar  year  in  which  the  business  was  written. 

Id. — Statutoby  Construction — Purpose  of  Enactment. — ^In  searching 
for  and  declaring  the  legislative  intent  of  an  ambiguous  statute, 
courts  are  not  restricted  to  that  construction  which  will  give  only 
a  literal  effect  to  every  word  and  phrase  appearing  by  the  letter  of 
the  law,  but  may  rightfully  resort  to  a  consideration  of  the  purpose 
to  be  accomplished  by  the  enactment  of  the  statute.  Therefore 
when  a  suggested  construction  of  a  statute  in  any  given  case  neces- 
sarily involves  a  decided  departure  from  what  may  be  fairly  said 
to  be  the  plain  purpose  of  the  enactment,  such  construction  will  not 
be  adopted  to  the  exclusion  of  a  possible,  plausible  interpretation 
which  will  promote  and  put  in  operation  the  legislative  intent 

Id. — Reason  and  Spirit  of  Act— Avoiding  Intebpbetation  Incon- 
sistent With. — In  the  presence  of  a  patent  ambiguity  courts  must, 
in  construing  a  statute,  reject  an  interpretation  which,  if  followed, 
would  lead  to  a  conclusion  clearly  inconsistent  in  its  consequences 
with  the  reason  and  spirit  of  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wise,  Sapiro  &  O'Connor,  for  Appellants. 

John  W.  Stetson,  for  Respondent. 

LENNON,  P.  J. — In  this  action  the  plaintiflP  recovered  a 
judgment  in  the  sum  of  $359.64  against  the  defendant  J.  A. 
Merrill  as  principal,  and  the  defendant  United  States  Fidelity 
and  Guaranty  Company  as  surety,  upon  a  bond  in  the  sum 
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of  twenty  thousand  dollars,  running  to  the  people  of  the 
state  of  California,  which  was  given,  pursuant  to  the  provi- 
sions of  section  596  of  the  Political  Code,  in  consideration  of 
a  license  issued  to  the  defendant  Merrill,  permitting  him  to 
procure  policies  of  insurance  on  risks  located  in  the  state  of 
California  for  insurance  companies  not  authorized  to  trans- 
act business  within  the  state. 

The  obligation  of  the  bond  in  suit  is  best  stated  in  its  own 
language  as  follows: 

"Whereas,  the  above  bounden  principal  is  about  to  apply  or 
has  applied  to  the  insurance  commissioner  of  the  state  of 
California  for  a  license  pursuant  to  the  provisions  of  sec- 
tion 596  of  the  Political  Code  of  said  state,  permitting  him, 
the  said  above  bounden  principal,  to  procure  policies  of  in- 
surance on  risks  located  in  the  said  state  of  California,  for 
companies  not  authorized  to  transact  business  in  the  state  of 
California; 

"Now,  therefore,  if  the  said  above  bounden  principal  and 
licensee  shall  faithfully  comply  with  all  the  requirements  of 
section  596  of  the  Political  Code  of  the  state  of  California, 
and  shall  file  with  the  insurance  commissioner  of  the  state 
of  California,  on  or  before  the  first  day  of  March  of  each 
year,  a  sworn  statement  of  the  gross  premiums  charged  for 
insurance  procured  or  placed,  and  the  gross  return  premiums 
on  such  insurance  canceled,  under  such  license  during  the 
year  ending  the  31st  day  of  December  last  preceding,  and 
shall  pay  to  the  insurance  commissioner  of  the  state  of  Cali- 
fornia, for  the  use  and  benefit  of  said  state,  an  amount  equal 
to  four  per  cent  of  such  gross  premiums  less  such  return  pre- 
miums so  reported,  then  this  obligation  to  be  void,  otherwise 
to  remain  in  full  force  and  effect. " 

Briefly  stated,  the  preliminary  provisions  of  the  statute 
requiring  and  governing  the  giving  of  the  bond  in  suit  re- 
late to  the  manner  in  which  insurance  may  be  procured  and 
placed  in  companies  not  authorized  to  do  business  in  the  state 
of  California;  and  in  that  behalf  authorize  the  insurance  com- 
missioner of  the  state  of  California  to  issue  a  license  upon  the 
payment  of  a  fee  of  fifty  dollars,  permitting  a  citizen  to  pro- 
cure policies  on  risks  in  this  state  for  such  unauthorized  com- 
panies.   Two  paragraphs  of  the  statute  in  question,  which 
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ooyer  and  control  the  giving  of  the  bond  in  suit,  are  as 
follows : 

"Account  of  Business. — Every  person  so  licensed  shall  keep 
a  separate  account  of  the  business  done  under  said  license 
open  at  all  times  to  the  inspection  of  such  insurance  commis- 
sioner,  and,  shall  file  a  certified  copy  thereof  forthwith  with 
the  insurance  commissioner,  showing  the  exact  amount  and 
character  of  such  insurance  placed  for  any  person,  firm,  or 
corporation,  the  gross  premiums  charged  thereon,  the  com- 
panies in  which  the  same  is  placed,  the  dates  of  the  policies 
and  the  terms  thereof,  the  location  of  the  insured  property, 
and  also  a  report  in  the  same  detail  of  all  such  policies  can- 
celed and  the  gross  return  thereon. 

''Bond  of  Licensee. — ^Before  receiving  such  license  the  per- 
sons licensed  shall  execute  and  deliver  to  the  insurance  com- 
missioner a  bond  to  the  people  of  the  state  of  California  in 
the  penal  sum  of  twenty  thousand  dollars,  with  such  sureties 
as  the  commissioner  shall  approve,  conditioned  that  the 
licensee  shall  faithfully  comply  with  all  the  requirements  of 
this  section,  and  will  file  with  the  insurance  commissioner 
on  or  before  the  1st  day  of  March  of  each  year,  a  sworn  state- 
ment of  the  gross  premiums  charged  for  insurance  procured 
or  placed,  and  the  gross  return  premiums  on  such  insurance 
canceled,  under  such  license  during  the  year  ending  on  the 
31st  day  of  December  last  preceding,  and  will  pay  to  the 
insurance  commissioner  of  the  state  of  California,  for  the 
use  and  benefit  of  said  state,  an  amount  equal  to  four  per 
cent  of  such  gross  premiums  less  such  return  premiums  so 
reported,  and  in  default  of  the  payment  of  any  sum  imposed 
by  this  section,  the  said  insurance  commissioner  may  sue  for 
the  same  in  any  court  of  record  in  this  state.'* 

The  execution  of  the  bond  and  the  issuance  of  a  state  license 
to  the  defendant  Merrill,  permitting  him  to  procure  policies 
of  insurance  on  risks  located  in  this  state  for  companies  not 
authorized  to  do  business  in  this  state,  were  not  denied.  The 
case  was  tried  and  determined  solely  upon  an  agreed  state- 
ment of  facts  which,  among  other  things,  showed  in  substance 
that  the  defendant  Merrill,  while  operating  under  the  state's 
license,  had  collected  the  sum  of  $9,295.88  as  premiums  for 
policies  of  insurance  placed  by  him  in  unauthorized  com- 
panies during  the  year  ending  December  31,  1910;  that  h^ 
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had  actually  returDcd  gross  premiums  in  the  sum  of  $3,006.48 
on  account  of  the  cancellation  of  insurance  policies  placed 
subsequent  to  December  31,  1909,  and  during  the  year  1910; 
and  that  the  tax  due  to  the  state  for  and  on  account  of  the 
insurance  policies  placed  and  reported  during  the  period  men- 
tioned amounted  to  the  sum  of  $254.54.  It  was  further 
agreed  that  the  defendant  Merrill  had  returned  gross  pre- 
miums amounting  to  $482.30  to  policy  holders  during  the 
year  1910,  on  policies  procured  during  the  year  1909. 

Upon  the  trial  of  the  case  it  was  stipulated  that  the  sole 
issue  presented  by  the  pleadings  and  covered  by  the  statement 
of  facts  was  the  right  of  the  defendant  Merrill  to  a  credit 
of  four  per  cent  ($19.20)  upon  the  amount  of  the  gross  pre- 
miums ($432.30)  returned  to  policy  holders  during  the  year 
1910  on  policies  procured  during  the  year  1909.  Upon  this 
appeal  from  the  judgment  the  only  contention  made  is  that 
the  defendant  Merrill  should  have  been  given  the  credit  which 
he  claimed  in  the  lower  court. 

This  contention  calls  for  a  construction  of  the  provisions  of 
section  596  of  the  Political  Code  as  it  existed  in  1910.  Ap- 
pellants insist  that  the  provisions  of  the  statute  in  question 
relating  to  the  credit  to  be  allowed  for  return  premiums 
should  be  construed  as  compelling  the  insurance  commissioner 
to  credit  the  broker  with  any  premiums  returned  regardless 
of  the  calendar  year  in  which  such  premiums  were  paid.  The 
respondent,  on  the  other  hand,  insists  that  the  statute  war- 
rants and  requires  the  construction  that  the  broker  shall 
have  no  credit  for  return  premiums  on  any  insurance  pro- 
cured and  placed  by  him,  unless  the  premium  is  actually 
returned  to  the  insured  within  the  calendar  year  in  which  the 
business  was  written. 

We  are  of  the  opinion  that  the  contention  of  the  appellants 
must  be  sustained.  That  contention  is  rightfully  rested  upon 
an  obvious  uncertainty  in  the  language  of  the  second  para- 
graph of  the  statute,  which  relates  to  the  ascertainment  and 
collection  of  the  tax  in  controversy.  The  uncertainty  in  the 
paragraph  in  the  particulars  stated  is  so  pronounced  that 
the  rules  of  statutory  construction  must  be  invoked  and  ap- 
plied to  the  entire  statute  in  order  to  ascertain  the  legislative 
intent.  The  fundamentals  of  the  rule  of  statutory  construc- 
tion may  be  stated  to  be  as  follows:  ''The  intent  of  the  stat- 
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ute  is  the  law.  The  intent  is  the  vital  part,  the  essence  of 
the  law ;  and  the  primary  rule  of  construction  is  to  ascertain 
and  give  effect  to  that  intent.  .  .  .  The  intention  of  the  legis- 
lature in  enacting  the  law  is  the  law  itself,  and  must  be  en- 
forced when  ascertained,  although  it  may  not  be  consistent 
with  the  strict  letter  of  the  statute.  Courts  will  not  follow 
the  letter  of  the  statute  when  it  leads  away  from  the  true  in- 
tent and  purpose  of  the  legislature,  and  to  consequences  in- 
consistent with  the  general  purposes  of  the  act."  (2  Suth- 
erland on  Statutory  Construction,  2d  ed.,  sec.  363.) 

In  searching  for  and  declaring  the  legislative  intent  of  an 
ambiguous  statute  we  are  not  restricted  to  that  construction 
which  will  give  only  a  literal  effect  to  every  word  and  phrase 
appearing  by  the  letter  of  the  law,  but  we  may  rightfully 
resort  to  a  consideration  of  the  purpose  to  be  accomplished 
by  the  enactment  of  the  statute.  {People  v.  Earl,  19  Cal. 
App.  69,  [124  Pac.  887] ;  Bannerman  v.  Boyle,  160  Cal.  197, 
[116  Pac.  732].)  Therefore,  when  a  suggested  construction 
of  a  statute  in  any  given  case  necessarily  involves  a  decided 
departure  from  what  may  be  fairly  said  to  be  the  plain  pur- 
pose of  the  enactment,  such  construction  will  not  be  adopted 
to  the  exclusion  of  a  possible,  plausible  interpretation  which 
will  promote  and  put  in  operation  the  legislative  intent. 

Presumably  when  the  legislature  licensed  brokers  w  place 
policies  of  insurance  in  unauthorized  companies,  and  pro- 
vided a  tax  therefor,  it  was  the  intention  to  permit  such 
brokers  to  do  business  upon  a  profitable  rather  than  a  pro- 
hibitive basis.  Plainly  the  purpose  of  the  statute  was  to  im- 
pose a  fixed  tax  upon  the  gross  premiums  received  less  those 
actually  returned  to  the  insured  and  reported;  whereas  the 
construction  of  the  statute  contended  for  by  the  respondent 
would  result  in  an  uncertain  percentage  tax,  capriciously 
based  upon  a  fortuitous  event,  and  which  might  range  so 
high  as  to  practically  tax  the  broker  out  of  business.  For  in- 
stance, we  will  suppose  a  policy  issued  in  December  in  any 
given  year  for  a  premium  of  one  hundred  dollars,  and  can- 
celed the  following  January,  with  a  resulting  return  premium 
of  eighty  dollars.  In  such  a  case,  under  the  construction 
contended  for  by  the  respondent,  the  broker  would  be  com- 
pelled to  pay  a  four  per  cent  tax  upon  the  full  premium, 
which  would  be  tantamount  to  a  twenty  per  cent  tax  upon 
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the  twenty  dollar  premium  that  had  been  actually  earned; 
whereas,  if  the  policy  had  been  written  in  November  and  can- 
celed in  December,  the  tax  would  be  but  four  per  cent  upon 
such  earned  premium.  It  may  be  conceded  that  the  legis- 
lature might,  if  it  saw  fit,  refuse  to  license  such  brokers  alto- 
gether; but  having  made  provision  for  a  license  it  is  incon- 
ceivable that  it  was  the  legislative  intent  to  impose  a  prac- 
tically prohibitive  tax;  and  in  the  absence  of  unequivocal 
language  indicating  such  intent  the  contrary  will  be  pre- 
sumed. However  that  may  be,  it  is  certain  that  in  the  pres- 
ence of  a  patent  ambiguity  we  must,  in  construing  the  stat- 
ute, reject  an  interpretation  which,  if  followed,  would  lead 
to  a  conclusion  clearly  inconsistent  in  its  consequences  with 
the  reason  and  spirit  of  the  statute.  Rejecting  such  inter- 
pretation we  are  then  required  to  resort  to  that  construction 
by  which  such  consequences  may  be  avoided  and  to  which 
the  statute  as  a  whole  readily  responds.  (2  Sutherland  on 
Statutory  Construction,  2d  ed.,  sec.  367.) 

It  is  conceded  that  the  credit  to  be  allowed  the  broker  for 
gross  return  premiums  on  canceled  policies  is  ultimately  indi- 
cated by  the  phrase  *  'such  return  premiums  so  reported, "  found 
in  the  second  paragraph  of  the  statute.  If  this  paragraph  con- 
tained in  itself  a  complete  expression  of  the  legislative  will  with 
reference  to  the  credit  to  be  allowed  the  broker  it  might  be  said 
— ^not  without  some  slight  uncertainty,  however — that  the 
phrase* 'such  return  premiums  so  reported''  refers  exclusively 
to  the  immediately  preceding  clause  of  the  same  paragraph,  viz., 
"the  gross  return  premiums  on  such  insurance  canceled  un- 
der such  license  during  the  year  ending  on  the  31st  day  of 
December  last  preceding."  Under  like  circumstances  it  might 
be  said  that  the  words  "such  insurance"  in  the  phrase  last 
quoted  refer  back  again  to  that  clause  of  the  second  para- 
graph which  requires  the  broker  to  file  "with  the  insurance 
commissioner  on  or  before  the  1st  day  of  March  of  each  year 
a  sworn  statement  of  the  gross  premiums  charged  for  insur- 
ance procured  or  placed,"  etc.  In  short,  if  it  could  be  fairly 
said  that  the  provisions  of  the  second  paragraph  standing 
alone  completely  and  exclusively  cover  the  subject  of  the 
ascertainment  and  collection  of  the  tax  in  controversy,  we 
might  be  permitted  to  construe  the  statute  to  mean  that  the 
broker  is  entitled  to  credit  only  on  the  return  premiums  on 
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such  policies  as  were  canceled  during  the  year  in  which  the 
business  was  written.  The  second  paragraph  of  the  statute, 
however,  does  not  exclusively  and  conclusively  dispose  of  the 
credit  to  be  allowed  to  the  broker.  To  so  hold,  we  would  be 
compelled  to  ignore  the  provisions  of  the  first  paragraph, 
which  in  a  material  measure  relate  to  the  subject  of  **  gross 
return  premiums  on  canceled  policies."  In  this  behalf  it 
will  be  noted  that  the  first  paragraph  of  the  statute,  under 
the  heading  of  ** Account  of  Business,*'  requires  the  broker 
to  file  an  account  of  insurance  placed,  the  gross  premiums 
charged  thereon,  and  also  "a  report  in  the  same  detail  of  all 
policies  canceled  and  the  gross  return  thereon.*'  Clearly  this 
clause  of  the  statute  compels  the  broker  to  report  every  pre- 
mium returned  on  canceled  policies,  regardless  of  the  year 
in  which  such  policies  were  written  and  the  premiums  thereon 
returned.  If  such  a  report  was  not  required  and  intended 
to  aid  in  the  ascertainment  of  the  credit  to  be  allowed  the 
broker,  then  its  purpose  is  not  apparent.  When  the  statute 
is  read  and  considered  in  its  entirety  the  uncertainty  with 
reference  to  the  credit  to  be  allowed  the  broker  for  return 
premiums,  is  created  by  that  clause  of  the  second  paragraph 
of  the  statute  which  requires  the  broker  to  file  a  bond,  con- 
ditioned that  he  will  make  a  sworn  statement  of  the  gross 
premiums  charged  for  insurance  and  the  gross  return  pre- 
miums on  '^sudi  insurance"  canceled  during  the  preceding 
year.  The  granmiatical  arrangement  of  the  language  of  the 
paragraph  in  question  tends  to  the  conclusion  that  the  words 
**such  insurance"  relate  solely  to  policies  that  were  placed 
and  canceled  during  the  calendar  year  in  which  they  were 
written.  Such  conclusion,  however,  is  rendered  doubtful  if 
not  entirely  negatived  by  a  consideration  of  the  scope  and 
effect  of  the  controlling  phrase  in  the  same  paragraph,  which 
reads  **Such  return  premiums  so  reported."  This  is  so  be- 
cause the  only  preceding  specific  reference  to  a  required 
report  of  **all  policies  canceled  and  the  gross  return  thereon" 
is  to  be  found  in  the  first  paragraph  of  the  statute,  and  cov- 
ers all  premiums  returned  irrespective  of  the  year  in  which 
the  policy  was  written.  Obviously  the  statute  must  be  con- 
sidered and  construed  in  its  entirety;  and  if  the  phrase  last 
quoted  be  read  in  conjunction  with  the  provisions  of  the  first 
paragraph  of  the  statute  no  uncertainty  exists,  because  with 
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such  a  reading  it  may  be  fairly  said  that  the  words  ''so  re- 
ported" as  used  in  the  second  paragraph  refer  to  the  report 
specifically  designated  and  required  by  the  provisions  of  the 
first  paragraph  of  the  statute,  which,  without  reference  to  the 
time  of  cancellation,  must  show  ''in  detail  all  of  the  policies 
canceled  and  the  gross  return  thereon/' 

This  construction  of  the  statute  is  not  only  in  keeping  with 
its  plain  purpose,  but  harmonizes  as  well  with  the  language 
of  tiie  statute  as  a  whole ;  and,  if  correct,  it  follows  that  Mer- 
rill, the  broker  in  the  present  case,  should  have  been  credited 
by  the  court  below  with  all  return  premiums  on  policies  pro- 
cured pursuant  to  the  license  granted  him,  without  regard  to 
the  year  in  which  the  policies,  the  cancellation  of  which  gave 
rise  to  the  return  of  premiums,  were  written. 

The  judgment  appealed  from  is  modified  by  striking  there- 
from the  sum  of  nineteen  dollars  and  twenty  cents,  and  as  so 
modified  the  judgment  will  stand  afSrmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 


[GIt.  No.  1466.    ilrst  Appellate  JMstriet.— March  81,  1914.] 

GEORGE  C.  TURNER  et  al.,  Respondents,  v.  P.  W.  TEN 
WINKEL  COMPANY  (a  Copartnership)  et  aL,  Appel- 
lants. 

APFXAIr— ORMB    BlPUSINQ    NSW    TBIAIt— BlOHT   TO    DETKBMINATION    OV 

Cask— Ejtbot  of  Ibreouiakftt  nr  Phogedubx  to  Obtain  New 
Tjual. — ^An  appeal  is  given  as  a  matter  of  right  from  an  order 
granting  or  denying  a  motion  for  a  new  trial;  and,  when  properly 
taken  and  perfected,  the  appellate  court  has  jurisdiction  to  and 
must  bear  and  determine  the  same  upon  its  merits,  notwithstanding 
an  alleged  irregularity  or  defect  in  the  procedure  prescribed  as  a 
preliminary  to  the  presentation  of  a  motion  for  a  new  trial. 
Id. — Notice  of  New  Trial — Failure  to  Givx  as  Gbound  fob  Dismissal 
OF  Appeal. — The  failure  to  give  notice  of  intention  to  move  for  a 
new  trial  is  not  ground  for  dismissing  an  appeal  from  the  order 
denying  a  new  trial,  although  such  failure  is  sufficient  reason  for 
the  refusal  by  the  lower  court  of  a  new  trial,  and  constitutes 
ground  for  affirmance  by  the  appellate  court  when  the  appeal  is 
heard  on  its  merits. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
i^Iity  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial,    B.  V.  Sargent,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Finch  &  Melsted,  for  Appellants. 

Franklin  T.  Poore,  for  Respondents. 

LENNON,  P.  J. — In  this  action  for  money  had  and  received 
the  plaintiffs  sought  and  recovered  judgment  in  the  sum  of 
$335.25  against  the  defendants  and  each  of  them, — ^namely, 
F.  W.  Ten  Winkel  Company  (a  Copartnership)  and  F.  W. 
Ten  Winkel  and  L.  F.  Gump.  An  appeal  was  taken  from 
the  judgment  and  from  an  order  denying  a  new  trial.  Plain- 
tiffs and  respondents  in  due  time  moved  to  dismiss  both  ap- 
peals upon  various  grounds.  Subsequently  the  appeal  from 
the  judgment  was  dismissed  pursuant  to  the  stipulation  and 
consent  of  all  of  the  parties  to  the  action.  The  motion  to  dis- 
miss the  appeal  of  the  copartnership  defendant  from  the  or- 
der denying  a  new  trial  was  made,  argued,  and  submitted  for 
decision  in  advance  of  the  consideration  of  the  appeal  upon 
its  merits.  That  motion  was  based  upon  the  ground  that  said 
defendant  did  not  at  any  time  make,  file,  or  serve  any  notice 
of  intention  to  move  for  a  new  trial  of  the  action,  or  join  with 
its  codefendants  in  making  such  motion. 

The  motion  to  dismiss,  based  as  it  is  entirely  upon  the  ground 
stated,  cannot  be  entertained.  An  appeal  is  given  as  a  mat- 
ter of  right  from  an  order  granting  or  denying  a  motion  for 
a  new  trial;  and,  when  properly  taken  and  perfected,  this 
court  has  jurisdiction  to  and  must  hear  and  determine  the 
same  upon  its  merits,  notwithstanding  an  alleged  irregular- 
ity or  defect  in  the  procedure,  prescribed  as  a  preliminary 
to  the  presentation  of  a  motion  for  a  new  trial.  {Fish  v.  Ben- 
son, 71  Cal.  428,  [12  Pac.  454] ;  Cen^erviZZe  etc.  Co.y.  Bach- 
told,  109  Cal.  Ill,  [41  Pac.  813] ;  Bell  v.  Staacke,  137  Cal.  307, 
[70  Pac.  171].)  Accordingly  it  is  the  rule  that  a  failure  to 
give  notice  of  intention  to  move  for  a  new  trial  is  not  a  rec- 
ognized ground  for  dismissing  an  appeal  from  an  order  de- 
nying a  new  trial.     {In  re  Ryer,  110  Cal.  556,  [42  Pac.  1082] ; 
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Estate  of  Scott,  124  Cal.  671,  [57  Pac.  654] ;  Baker  v.  Clark, 
128  Cal.  181,  [60  Pac.  677] ;  2  Hayne  on  New  Trial,  p.  1511.) 

Such  a  failure  may  constitute  a  suflficient  reason  for  the  re- 
fusal of  the  lower  court  to  grant  a  new  trial ;  and  may,  there- 
fore, when  we  come  to  a  consideration  of  the  appeal  upon  its 
merits,  be  considered  a  good  ground  for  affirming  the  order 
appealed  from.  {In  re  Byer,  110  Cal.  556,  [42  Pac.  1082] ; 
Niles  V.  Oomalez,  155  Cal.  359,  [100  Pac.  1080].) 

The  motion  to  dismiss  the  appeal  from  the  order  denying  a 
new  trial  is  denied. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.  1313.    First  Appellate  District.— March  81,  1914.] 

JOHN  L.  BOHANNON,  Appellant,  v.  BOARD  OP  MED- 
ICAL EXAMINERS  OP  THE  STATE  OP  CALIPOR- 
NIA  et  al..  Respondents. 

Physicians  and  Surgeons — Poweb  of  Legislature  to  Regulate  Pbao 
Tici — ^Pbescribino  Qualifications  op  Practitioners. — The  legisla- 
ture is  clothed  with  the  power  to  regulate  the  practice  of  mediciue 
and  surgery,  and  in  the  exercise  of  that  power  may  protect  the 
people  from  the  imposition  of  quacks  and  charlatans,  and  insure 
proper  qualifications  of  those  seeking  to  administer  aid  to  the  sick 
and  infirm.  With  that  end  in  view  the  legislature  may  prescribe 
what  are  and  what  are  not  proper  qualifications  for  those  to  pos- 
sess who  would  engage  in  this  calling,  and  in  the  determination  of 
this  question  it  may  exact  a  certain  degree  of  skill  and  learning 
upon  which  the  community  may  rely.  When  it  has  done  this  its 
action  is  binding  upon  the  courts,  provided  its  power  has  been  con- 
stitutionally exercised. 

Id. — Pbactitionebs  or  Special  Branch  or  Medicine — Issuance  or 
Cebtificates — Reasonableness  of  Classification — Statute  of 
1911.— The  provision  in  the  Medical  Practice  Act  (Stats.  1911, 
p.  1437)  that  the  medical  examiners  may  issue  a  certificate  to  any 
person  who  has  practiced  a  special  branch  of  medicine  and  surgery 
for  a  period  of  thirty-five  years,  fifteen  years  of  which  time  shall 
have  been  within  this  state,  upon  the  filing  of  an  affidavit,  etc., 
showing  such  fact,  and  the  passing  of  a  successful  examination,  is 
not  unconstitutional  as  omking  an  unreasonable  classification  in  that 
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it  is  not  based  upon  anj  test  of  ability  but  proceeds  from  the  eom- 
missioii  of  a  number  of  misdemeanors,  because  one,  before  practic- 
ing any  branch  of  medicine  or  surgery  within  this  state  for  fifteen 
years  without  a  certificate,  must  necessarily  have  been  violating  the 
medical  acts  which  throughout  that  period  have  required  such  cer- 
tificate, but  it  announces  a  test  of  qualification  whereby  an  in- 
dividual may  gain  a  right  to  practice  a  special  branch  of  medicine 
and  surgery,  just  as  the  preceding  paragraphs  in  the  statute  an- 
nounce the  test  of  qualification  whereby  an  individual  may  gain  the 
right  to  practice  medicine  and  surgery  generally  within  the  state. 
Id. — Special  Branoh  op  Medical  Pbacticb — ^What  Constitutes — De- 
termination OP  Question. — ^Whether  the  "treatment  of  cancers, 
tumors,  malignant  grovrths  and  cutaneous  diseases"  constitutes  a 
"special  branch  of  medicine  and  surgery"  within  the  meaning  of 
such  act  is  a  matter  for  determintion  by  the  trial  court  under  com- 
petent evidence.  An  appellate  court  cannot  judicially  say  that  those 
disorders  are  not  so  correlated  that  they  cannot  be  classed  as  sub- 
jects for  a  special  branch  of  medical  and  surgical  treatment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuels  &  Magnes,  for  Appellant. 

W.  W.  Kaufman,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  en- 
tered upon  the  sustaining  of  defendants'  general  demurrer 
to  the  amended  complaint. 

The  principal  point  presented  in  the  court  below  was  as  to 
the  constitutionality  of  the  amendment  to  the  statute  in  rela- 
tion to  the  practice  of  medicine  upon  which  the  plaintiff 
bases  his  claim  that  it  is  the  duty  of  the  defendants,  as  the 
Board  of  Medical  Examiners,  to  issue  to  him  a  certificate 
authorizing  him  to  practice  a  special  branch  of  medicine  and 
surgery. 

The  amendment  referred  to  is  chapter  740  of  the  Statutes 
of  1911,  approved  May  1,  1911,  which  amends  that  certain  act 
for  the  regulation  of  the  practice  of  medicine,  surgery,  etc., 
approved  March  14,  1907,  [Stats.  1907,  p.  252],  as  amended 
by  an  act  approved  March  19,  1909,  [Stats.  1909,  p.  418], 
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and  more  particularly  amending  section  6  of  said  act  of  1907, 
and  refers  to  the  qualifications  necessary  for  obtaining  a  cer- 
tificate entitling  the  holder  to  practice  medicine  and  surgery 
in  the  state  of  California.  Said  amendment  provides  in  sub- 
stance that  the  medical  examiners  may  issue  a  certificate  to 
any  person  who  has  practiced  a  special  branch  of  medicine 
and  surgery,  at  the  time  the  act  goes  in  effect,  for  a  period  of 
not  less  than  thirty-five  years,  fifteen  years  of  which  time  shall 
have  been  within  the  state  of  California.  It  further  provides 
that  an  applicant  to  practice  a  special  branch  of  medicine 
must  file  an  afiSdavit,  etc.,  showing  that  he  has  successfully 
and  effectively  practiced  ''the  special  branch  of  medicine  and 
surgery"  for  the  term  of  years  mentioned.  It  further  en- 
acts that  such  applicant  shall  not  be  required  to  file  a  diploma, 
but  he  may  be  required  to  take  an  examination,  which  shall 
be  practical  in  character,  consisting  of  a  demonstration  in  the 
special  branch  of  medicine  and  surgery  set  forth  in  the  affi- 
davit of  such  applicant,  for  the  purpose  of  ascertaining  his 
fitness  to  practice  such  special  branch.  And  finally,  it  pro- 
vides that  if,  after  such  practical  demonstration,  an  applicant 
shall  qualify  by  effecting  a  cure,  the  State  Board  of  Medical 
Examiners  shall  issue  a  certificate  to  such  applicant  to  prac- 
tice the  special  branch  of  medicine  and  surgery  set  forth  in 
his  affidavit. 

Respondents'  contention  in  the  court  below  was,  and  is  here, 
that  the  classification  is  unreasonable,  in  that  it  is  not  based 
upon  any  test  of  ability,  but  proceeds  from  the  commission 
of  a  number  of  misdemeanors,  because  one,  before  practicing 
any  branch  of  medicine  or  surgery  within  this  state  for  fif- 
teen years  without  a  certificate,  must  necessarily  have  been 
violating  the  medical  acts  which  throughout  that  period  have 
required  such  certificate.  On  the  other  hand,  appellant's  po- 
sition was,  and  is,  that  the  amendment  announces  a  test  of 
qualification,  whereby  an  individual  may  gain  a  right  to  prac- 
tice a  special  branch  of  medicine  and  surgery,  just  as  the 
preceding  paragraphs  in  the  statute  announce  the  test  of 
qualification  whereby  an  individual  may  gain  the  right  to 
practice  medicine  and  surgery  generally  within  this  state. 

The  trial  court  was  of  the  opinion  that  the  amendment, 
insofar  as  it  provides  for  special  certificates,  is  unconstitu- 
tional, for  the  reason  that  the  classification  is  unreasonable. 
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The  question,  therefore,  here  presented  is  the  interpretation 
to  be  given  to  this  amendment  when  tested  by  the  provisions 
of  the  state  constitution.  Does  the  statute  classify  according 
to  ability,  as  claimed  by  appellant,  to  be  inferred  from  years 
of  experience,  practical  demonstration,  and  the  passing  of  the 
examination  required  by  the  act;  or  does  it  classify  according 
to  the  number  of  years  of  commission  of  misdemeanors,  as 
asserted  by  respondents! 

The  law  must  be  upheld  unless  clearly  violative  of  the  con- 
stitution. 

As  to  what  is  a  proper  classification  by  the  legislature,  the 
courts  have  frequently  been  called  upon  to  determine.  In 
Ex  parte  King,  157  Cal.  161,  164,  [106  Pac.  578],  it  is  said: 
'*  While  arbitrary  discriminations  by  the  legislature  between 
persons  standing  in  the  same  relation  to  the  subject  of  the 
legislation  will  not  be  sustained  by  the  courts,  it  is  firmly  set- 
tled that  *a  law  is  general  and  constitutional  when  it  applies 
equally  to  all  persons  embraced  in  a  class  founded  upon  some 
natural  or  intrinsic  or  constitutional  distinction'  ";  and  fur- 
ther, *Mf  it  operates  uniformly  upon  all  members  of  such  class, 
it  necessarily  has  the  'uniform  operation'  required  by  section 
11  of  article  I  of  the  constitution.  The  question  whether  the 
individuals  affected  by  a  law  do  constitute  such  a  class  is  pri- 
marily one  for  the  legislative  department  of  the  state ;  and  it 
is  hardly  necessary  to  cite  authorities  for  the  proposition  that 
when  such  a  legislative  classification  is  attacked  in  the  courts 
every  presumption  is  in  favor  of  the  validity  of  the  legisla- 
tive act.  Where,  upon  the  facts  legitimately  before  the  court, 
it  is  reasonable  to  assume  that  there  were  reasons,  good  and 
sufficient  in  themselves,  actuating  the  legislature  in  creating 
the  class,  though  such  reasons  may  not  clearly  appear  from  a 
mere  reading  of  the  law,  such  presumption  will  be  made,  and 
the  legislation  upheld.  To  warrant  a  court  in  adjudging  the 
act  void  on  this  ground  it  must  clearly  appear  that  there  was 
no  sufficient  reason  to  warrant  the  legislative  department  in 
finding  a  difference  and  making  the  discrimination'*  (citing 
Grumhach  v.  Lelande,  154  Cal.  679,  684,  685,  [98  Pac.  1059].) 

Again  in  Hellman  v.  Shoulters,  114  Cal.  147,  [44  Pac. 
918],  the  court,  in  discussing  the  question  of  classification, 
says:  '*It  has  been  uniformly  held  that  a  law  is  general  which 
applies  to  all  of  a  class — the  classification  being  a  proper  one 


Digitized  by  VjOOQ IC 


March,  1914.]    Bohannon  v.  Board  of  Med.  Examinees.    219 

— and  that  the  requirement  of  uniformity  is  satisfied  if  it  ap- 
plies to  all  of  the  class  alike.  .  .  .  The  word  'uniform'  in 
the  constitution  does  not  mean  universal.  The  section  intends 
simply  that  the  effect  of  general  laws  shall  be  the  same  to  and 
upon  all  persons  who  stand  in  the  same  relation  to  the  law, 
that  is,  all  the  facts  of  whose  cases  are  substantially  the 
same." 

"The  classification,  however,  is  not,"  as  stated  in  Ex  parte 
Sohncke,  148  Cal.  at  page  267,  [113  Am.  St.  Rep.  236,  7  Ann. 
Cas.  475,  2  L.  R.  A.  (N.  S.)  813,  82  Pac.  959],  ''a  proper  one 
for  distinct  legislation  if  it  is  not  founded  upon  some  natural, 
intrinsic  or  constitutional  distinction — a  distinction  which 
bears  some  relation  to,  or  furnishes  cause  for,  the  particular 
legislation  embraced  in  the  act.*' 

It  is  not  necessary  to  review  in  detail  all  the  decisions  of 
the  supreme  court  upon  this  subject,  the  above  expressions 
sufficiently  indicating  the  well  established  rules  that  guide  us 
in  determining  whether  a  classification  is  violative  of  the  con- 
stitutional restraint  and  prohibition. 

The  legislature  is  clothed  with  the  power  to  regulate  the 
practice  of  medicine  and  surgery;  and  in  the  exercise  of  that 
power  it  is  proper  for  it  to  protect  the  people  from  the  im- 
position of  quacks  and  charlatans,  and  to  insure  proper  quali- 
fications of  those  seeking  to  administer  aid  to  the  sick  and  in- 
firm. And  with  that  end  in  view  it  may  prescribe  what  are 
and  what  are  not  proper  qualifications  for  those  to  possess 
who  would  engage  in  this  calling;  and  in  the  determination 
of  this  question  it  may  exact  a  certain  degree  of  skill  and 
learning  upon  which  the  community  may  rely.  When  it  has 
done  this  its  action  is  binding  upon  courts,  provided  its  power 
has  been  constitutionally  exercised. 

The  provisions  of  the  act  complained  of  clearly  show  a 
legislative  intent  to  admit  certain  persons  to  practice  a  special 
branch  of  medicine  and  surgery  who  have  previously  vio- 
lated the  law — not,  however,  because  they  have  violated  the 
law,  but  because  of  an  acquired  experience  in  given  branches 
of  medicine  or  surgery.  It  is  not  seriously  contended,  nor 
can  it  be,  that  such  is  not  the  express  intent  of  the  legislature. 
We  are  therefore  only  concerned  with  the  constitutionality  of 
the  amendment.  As  before  stated,  the  trial  court  decided 
that  the  classification  was  unconstitutional. 
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It  is  conceded  that  the  act  of  the  legislature  may  not  have 
been  the  most  expedient  or  salutary,  but  the  courts  are  not 
concerned  with  the  good  or  bad  policy  exercised  by  that 
branch  of  the  government.  It  is  not  the  province  of  the 
courts  to  inquire  into  the  motives  or  policies  which  may  have 
actuated  the  legislature  in  passing  a  law — except  insofar  as 
may  be  necessary  to  aid  them  in  this  correct  construction — ^nor 
to  signify  their  approval  or  disapproval  of  its  acts,  provided 
the  legislative  body  has  kept  within  constitutional  limits.  In 
the  present  case  the  method  of  classification  adopted  is  assailed 
for  the  reason  that  it  extends  certain  privileges  to  a  class 
that  has  been  practicing  medicine  and  surgery  illegally  for  a 
certain  period.  In  the  adoption  of  qualifications  necessary 
to  pursue  certain  callings  requiring  skill  and  ability,  legisla- 
tures frequently  exempt  from  their  operation  those  who  have 
lawfully  practiced  in  the  state  for  a  prescribed  time,  and  such 
provisions  have  received  the  sanction  of  the  courts  as  not  be- 
ing violative  of  the  constitution  on  the  grounds  of  unreason- 
ableness or  discrimination.  (Ex  parte  Whitley,  144  Cal.  167, 
[1  Ann.  Cas.  13,  77  Pac.  879].)  The  only  argument  there- 
fore against  the  classification  here  adopted  is  that  it  extends 
a  certain  exemption  to  a  particular  class  who  for  a  certain 
period  have  been  practicing  UlegaUy.  Does  this  illegal  prac- 
tice, ipso  facto,  deprive  the  legislature  of  the  right  to  adopt 
regulations  under  which  the  persons  in  this  class,  as  such,  may 
gain  the  right  to  practice  medicine  and  surgery  t  We  are  of 
the  opinion  that  the  question  must  be  answered  in  the  neg- 
ative. 

It  is  argued  by  respondents  that  such  classification  is  not 
based  upon  the  test  of  ability,  and  that  many  persons  who  are 
quacks  and  have  practiced  for  thirty-five  years  and  longer, 
are  still  such.  In  some  instances  this  is  undoubtedly  true. 
On  the  other  hand  there  may  be  a  great  number  of  capable 
persons  practicing  medicine  and  surgery  in  violation  of  law 
who  have  been  unable  to  obtain  a  certificate.  However  this 
may  be,  the  examination  that  the  amendment  requires  is  in- 
tended as  a  safeguard  against  such  a  contingency;  and  al- 
though not  an  infallible  test  it  may  be  said  that  it  shares  its 
weakness  with  all  examinations  designed  to  test  the  qualifica- 
tions of  those  entering  them. 
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It  was  not  a  crime  at  the  common  law  to  practice  medicine 
without  a  license.  The  state  law  makes  such  act  a  misde- 
meanor. The  offense  at  most  is  malam  prohibitum,  and  does 
not  involve  inherent  baseness.  The  classification  cannot  be 
said  to  be  founded  upon  the  commission  of  successive  misde- 
meanors, but  rather  upon  the  years  of  experience  acquired — 
although  unlawfully. 

But  the  duration  of  the  practice  is  not  all  that  is  required 
by  the  amendment.  The  applicant  is  not  qualified  for  prac- 
tice by  the  number  of  years  of  his  violation  of  the  law,  but 
he  must  pass  an  examination,  and  in  addition  thereto  give  a 
practical  demonstration  of  his  successful  practice  in  a  special 
branch ;  and  even  then  if  he  successfully  pass  these  tests  the 
privilege  of  general  practice  is  not  conferred  upon  him,  but 
only  a  right  to  practice  the  special  branch  in  which  he  is  ex- 
perienced and  proficient.  The  principal  effect  of  this  amend- 
ment is  to  assist  the  competent  offender,  by  opening  to  him  a 
limited  field  in  which  he  may  lawfully  practice,  and  under 
it  his  years  of  experience  are  counted  for  less  than  the  term 
of  study  required  in  a  medical  college,  for  he  receives  but  a 
limited  privilege. 

The  fact  that  the  amendment  favors  this  class  of  practition- 
ers by  exempting  only  those  who  have  practiced  for  the  period 
of  time  mentioned  when  the  act  became  effective,  does  not,  un- 
der the  authorities  in  this  state,  make  the  classification  objec- 
tionable. A  classification  based  on  the  extent  of  time  of  an 
unlawful  practice  is  no  more  objectionable  for  this  reason  than 
one  based  on  a  period  of  lawful  practice.  If  the  unlawful  ele- 
ment were  excluded,  the  right  of  the  legislature  could  not 
be  questioned  to  constitute  a  number  of  years  of  practice  as 
equivalent  to  a  diploma.  The  validity  of  such  a  classification 
has  been  often  questioned,  but  uniformly  sustained.  (Pasa- 
dena V.  Stimsan,  91  Cal.  238,  [27  Pac.  604] ;  Ex  parte  Whit- 
ley, 144  Cal.  167,  [1  Ann.  Cas.  13,  77  Pac.  879] ;  In  re 
Spencer,  149  Cal.  396,  [117  Am.  St.  Rep.  137,  9  Ann.  Cas. 
1105, 86  Pac.  896] ;  Ex  parte  McManus,  151  Cal.  331,  [90  Pac. 
702] ;  Ex  parte  King,  157  Cal.  161,  [106  Pac.  578].)  Such  a 
classification,  it  is  true,  is  discriminatory,  but  it  is  not  so  in 
a  constitutional  sense.  The  legislature  may  exempt  from 
complying  with  certain  regulations  those  who  have  been  prac- 
ticing for  any  period  of  time  prior  to  the  adoption  of  the  act, 
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the  experience  thus  gained  being  accepted  as  proof  of  com- 
petency, and  the  object  of  the  regulations  being  to  ascertain 
the  competency  of  those  subjected  to  them.  Such  matters 
depend  upon  the  judgment  of  the  legislature,  which,  when 
reasonably  exercised,  the  courts  cannot  control.  {Ex  parte 
Whitley,  144  Cal.  167,  [1  Ann.  Cas.  13,  77  Pac.  879].) 

The  right  of  the  legislature  to  extend  the  privilege  to  a 
class  who  had  previously  violated  the  law  is  not  without  judi- 
cial authority  to  support  it.  The  medical  act  of  the  state  of 
Ohio  provides  that  one  engaged  in  the  practice  of  medicine  in 
that  state  but  not  a  legal  practitioner,  nor  a  graduate  in  med- 
icine or  surgery,  may  present  himself  before  the  board  and 
submit  to  an  examination  as  to  his  qualifications,  and  upon 
satisfactory  examination  the  board  shall  issue  to  him  a  cer- 
tificate. This  act  was  construed  in  France  v.  State,  57  Ohio 
St.  1,  [47  N.  E.  1041],  though  the  decision  did  not  involve  the 
point  here  presented.  In  the  state  of  Washington,  however, 
similar  acts  were  before  the  supreme  court  of  that  state  for 
interpretation.  In  State  v.  Board  of  Dental  Examiners,  31 
Wash.  492,  [72  Pac.  110],  the  question  presented  related  t^ 
the  practice  of  dentistry,  but  the  principle  is  the  same.  The 
constitutionality  of  the  act  was  not  involved,  and  in  construing 
the  section  the  court  held  that  while  it  was  not  the  legisla- 
tive intent  to  admit  one  who  had  been  practicing  without  legal 
authority,  still,  if  such  were  clearly  the  fact,  it  would  have  to 
be  so  held,  however  unwise  such  a  regulation  might  be  deemed 
to  be.  The  medical  act  of  the  state  of  Washington  contains 
a  provision  similar  in  effect  to  the  one  under  review.  Section 
4  of  the  act  of  1909,  chapter  192,  provides  for  the  obtaining 
of  a  certificate  to  practice  medicine  and  surgery,  and  contains 
the  following  exemption:  *'0r  if  having  been  in  continuous 
practice  in  one  locality  in  this  state  for  the  past  two  years.** 
In  the  case  of  In  re  Christ ensen,  59  Wash.  314,  [109  Pac. 
1040],  the  court  in  construing  this  provision  uses  the  follow- 
ing language:  **That  part  of  section  4  following  the  word 
'provided'  refers  to  the  two  classes  that  may  receive  licenses 
— the  first  one,  persons  that  have  been  *  legally  engaged  in 
such  practice  prior  to  the  passage  of  the  act*;  the  second  one, 
those  persons  who  had  been  in  continuous  practice  in  one 
locality  for  two  years.  It  might  be  difficult  to  see  the  reason 
for  the  legislature  exempting  one  class  from  the  effect  of  their 
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unlawful  acts  and  not  the  other;  but  the  use  of  the  word 
'legally'  in  referring  to  the  other  clearly  indicates  that  the 
legislature  intended  to  give  the  license  privilege  to  the  second 
class,  even  though  they  had  violated  the  previously  existing 
license  law.  The  oflfense  was  in  any  event  purely  statutory, 
and  merely  a  misdemeanor,  and  did  not  involve  moral  turpi- 
tude; and  there  is  nothing  so  extraordinary  in  granting  the 
license  privilege  by  the  legislature  to  those  engaged  in  such 
practice  for  two  years,  even  though  such  persons  did  thereby 
violate  the  then  existing  license  law,  as  to  suggest  that  we 
should  attribute  to  the  word  'practice,'  as  here  used  without 
qualification,  any  other  than  its  ordinary  meaning." 

It  will  be  noticed  that  the  legislatures  of  the  states  men- 
tioned confer  upon  such  persons  the  right  to  practice  gener- 
ally. Our  statute  does  not  go  nearly  so  far;  but,  as  above 
stated,  merely  provides  for  the  right  to  an  examination  for 
the  purpose  of  ascertaining  the  applicant's  qualifications  to 
pursue  a  special  branch  of  medicine  or  surgery. 

We  conclude  therefore  that  the  classification  is  not  objec- 
tionable for  the  reasons  urged. 

The  second  point  raised  by  the  respondents  that  the  appli- 
cant has  not  brought  himself  within  the  terms  of  this  statute 
when  he  applied  to  the  Board  of  Medical  Examiners  for  a 
certificate  to  practice  what  he  called  a  special  branch  of  med- 
icine and  surgery,  presents  the  question  as  to  what  is  meant 
by  the  words  **a  special  branch"  as  used  in  said  act.  The 
applicant  specified  as  the  "special  branch  of  medicine  and 
surgery"  which  he  desired  to  practice,  '*the  treatment  of  con- 
cers,  tumors,  malignant  growths  and  cutaneous  diseases." 
We  cannot  judicially  say  that  these  disorders  are  not  so  cor- 
related that  they  cannot  be  classed  as  a  **  special  branch  of 
medicine  and  surgery."  This  question  is  a  matter  for  deter- 
mination by  the  trial  court  under  competent  evidence. 

For  the  reasons  given  the  judgment  is  reversed,  and  the 
trial  court  directed  to  overrule  the  demurrer  to  the  amended 
complaint. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  29,  1914. 
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[CiT.  No.  1380.    Seeond  Appellate  District.— April  1,  1014.] 

W.  H.  ELY,  Respondent,  v.  A.  H.  LISCOMB  et  al.,  Appel- 
lants. 

Claim  and  DELnrzET— Undkrtakino  to  Sbgubk  Bstobn  of  Pbopbbtt— 
Offer  to  Bbdeuveb  Chattels  After  Judgment— Release  of  Sure- 
ties.— ^Where  the  defendants  in  claim  and  delivery  give  an  under- 
taking wherebj  thej  obtain  possession  of  the  property,  and  after 
judgment  for  the  plaintiff  the  sureties  on  the  undertaking  make  an 
offer  to  his  attorneys  to  return  the  property,  the  sureties  are  thereby 
released  although  the  attorneys  do  not  communicate  the  offer  to  their 
client. 

Id. — Attorneys — Implied  Authority  to  Aooept  Bbtubn  of  Peopibtt. 
Attorneys  employed  to  bring  an  action  of  claim  and  delivery  have 
implied  authority,  after  judgment  for  the  plaintiff,  to  receive  the 
property  when  its  return  is  offered  by  the  sureties  on  an  undertaking 
executed  by  the  defendants  to  obtain  possession  of  it  pending  the 
action. 

lb. — Proceeds  of  Judgment— Authority  of  Attorney  to  RECoys. — 
The  authority  of  an  attorney  to  receive  the  proceeds  of  a  judgment 
is  not,  under  subdivision  2  of  section  283  of  the  Code  of  Civil  Pro- 
cedure, confined  to  those  cases  where  a  money  judgment  is  rendered. 

Id. — Suretyship — ^Duty  of  Creditor  Toward  Sureties — Ckx>D  Faith 
and  Protection. — It  is  the  duty  of  a  creditor  to  act  in  the  utmost 
good  faith  toward  his  sureties,  and  so  far  as  he  can  consistently  with 
the  security  of  his  own  rights,  protect  the  interests  of  the  sureties 
as  well  as  his  own. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Eaye  &  Siemon,  for  Appellants. 

Rowen  Irwin,  and  Lamberson,  Burke  ft  Lamberson,  for 
Respondent. 

SHAW,  J. — Action  to  recover  upon  an  undertaking  given 
by  defendants  pursuant  to  the  provisions  of  section  514  of  the 
Code  of  Civil  Procedure.  Judgment  went  for  plaintiff,  from 
which  defendants  appeaL 
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Id  JuDe,  1904,  plaintiff  brought  suit  in  claim  and  delivery 
against  Ben  C.  Williams  and  Forrest  Flint  for  the  possession 
of  certain  chattels,  consisting  of  horses,  vehicles,  and  other 
equipment  of  a  livery  stable,  including  a  bam  75  by  120  feet 
in  dimensions,  which  was  erected  upon  a  lot  the  use  of  which 
was  leased  therefor,  and  upon  all  of  which  plaintiff  held  a 
chattel  mortgage  executed  by  Williams  and  Flint,  to  foreclose 
which  plaintiff  had  brought  suit. 

For  the  purpose  of  securing  the  return  of  the  chattels  Will- 
iams and  Flint,  defendants  in  that  action,  caused  an  under- 
taking executed  by  defendants  herein,  as  prescribed  by  said 
section  514  of  the  Code  of  Civil  Procedure,  to  be  given  the 
sheriff ;  whereupon  he  returned  the  property  to  defendants  in 
said  action. 

On  October  31, 1904,  the  case  was  tried,  followed  on  Novem- 
ber 17th  by  a  decision  for  plaintiff,  in  whose  favor  judgment 
was  entered  on  December  17th.  The  lease  of  the  lot  upon 
which  the  barn  was  erected,  by  its  terms,  expired  January  1, 
1905,  and  the  provisions  of  the  lease  were  such  that  if  the  barn 
was  not  removed  before  the  termination  of  the  lease,  all  right 
of  the  lessees  thereto  terminated  and  the  same  became  the 
property  of  the  lessor  as  owner  of  the  lot.  Prior  to  the  time 
of  the  trial  Williams  and  Flint  had  abandoned  the  business 
and  delivered  possession  of  all  the  projierty  involved  in  the 
action  to  the  defendants  herein,  who  had  given  the  under- 
taking for  the  return  thereof.  All  of  the  property  for  which 
delivery  was  adjudged,  other  than  the  barn,  was  by  these 
defendants  delivered  to  plaintiff  after  January  1,  1905,  at 
which  time,  by  reason  of  the  title  to  the  bam  having  under  the 
terms  of  the  lease  passed  to  the  owner  of  the  lot,  it  was  im- 
possible to  deliver  the  same  to  plaintiff. 

This  action  was  brought  to  recover  the  value  of  the  barn, 
together  with  damages  and  costs  expended  in  the  suit  insti- 
tuted against  Williams  and  Flint  for  the  recovery  of  the 
property. 

In  their  answer  defendants  alleged  that  subsequent  to 
September  22,  1904,  said  Williams  and  Flint  at  divers  times 
offered  to  deliver  to  said  plaintiff  all  of  the  personal  property 
described  in  the  complaint,  including  said  barn,  and  on  Novem- 
ber 28,  1904,  made  an  offer  in  writing  to  deliver  all  of  the 
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said  personal  property  and  the  said  stable  or  bam  to  the  plain- 
tiff, which  said  offer  was  refused  and  plaintiff  refused  to  take 
possession  of  the  same;  that  at  the  time  when  said  offers  to 
deliver  the  property  were  made  to  plaintiff,  Williams  and 
Flint  were  in  possession  of  the  same,  and  at  all  times  prior 
to  January  first  said  bam  was  held  by  Williams  and  Flint 
under  a  lease  of  the  lot  upon  which  the  stable  was  erected, 
which  lease  expired  January  1,  1905,  at  which  time  the  lessees 
ceased  to  have  any  right  of  possession  to  the  bam,  and  the 
owner  of  the  lot  entered  into  and  held  possession  thereof. 

Upon  the  issues  so  tendered,  the  court  found  that  plaintiff 
was  at  all  times  ready  and  willing  to  receive  the  bam;  that 
defendants  on  several  occasions  offered  to  deliver  it  to  him, 
but  at  the  times  when  such  offers  were  made  they  did  not  have 
possession  thereof  and  could  not  deliver  it ;  that  on  November 
28,  1904,  Williams  and  Flint,  by  their  attorneys,  served  upon 
the  attorneys  of  record  for  plaintiff  in  the  claim  and  delivery 
action  a  written  offer  to  deliver  the  same,  together  with  the 
other  property  involved,  to  plaintiff,  but  plaintiff's  attorneys 
never  communicated  the  same  to  him.  These  findings,  other 
than  that  to  the  effect  that  defendants  offered  to  deliver  the 
barn  to  plaintiff,  are  attacked  by  appellants  upon  the  ^ground 
that  they  are  not  supported  by  the  evidence. 

The  evidence,  without  contradiction,  shows  that  in  August 
or  September,  1904,  Williams  and  Flint  abandoned  the  busi- 
ness and  delivered  possession  of  all  of  the  property  involved 
to  defendants  herein ;  that  from  that  time  to  January  1,  1905, 
the  bam  and  all  of  said  property  was  in  the  possession  and 
under  the  control  of  defendants.  The  testimony  of  defendant 
Stoll  is  to  the  effect  that  in  August  or  September,  1904,  they 
having  possession  and  control  of  the  property,  all  of  which 
was  then  in  the  bam,  he  and  his  codefendant  met  plaintiff  at 
the  former's  store,  at  which  time  they  told  plaintiff  he  could 
have  the  property;  that  they  were  anxious  to  get  rid  of  it. 
''The  only  answer  he  gave  us,"  says  the  witness,  ''was,  *I 
don't  want  the  stable;  I  don't  want  that  stable  at  all.'  He 
says,  'the  bond  is  good  enough;  you  and  Dr.  Liscomb  are  good 
enough  for  that  amount.'  That  was  the  main  argument;  we 
was  good  enough  for  the  amount  of  money  that  we  was  up 
against  for  the  bond."  The  only  evidence  tending  to  contro- 
vert this  is  the  testimony  of  plaintiff,  who  stated  that  prior  to 
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January  1,  1905,  he  had  a  conversation  with  defendants 
wherein  he  offered  to  compromise  and  satisfy  the  said  judg- 
ment, if  defendants  would  make  good  what  property  was  gone 
and  pay  up  the  hack  rent  on  the  ham;  that  Liscomb  said,  **No. 
you  will  take  just  what  is  left,  op  nothing."  '*Q.  Didn't 
they,  at  the  time  this  compromise  was  talked  over,  offer  to 
deliver  to  you  this  property,  and  tell  you  that  you  could  have 
it,  that  it  was  at  your  disposal!  A.  They  said  I  could  have 
what  was  left,  yes,  sir.  Q.  Wanted  you  to  take  it  t  A.  Well, 
they  wanted  me  to  take  what  was  left,  yes.  Q.  What  do  you 
mean  by  the  statement,  'what  was  left't  A.  Well,  there  was 
some  of  the  rigs  and  some  of  the  stock.  And  me  pay  up  the 
back  rent,  I  believe.  Q.  The  diflSculty  was,  they  wouldn't  pay 
up  any  rentt  A.  They  would  not  pay  up  any  rent,  or  make 
good  the  other  property,  the  harness  and  stuff  that  was  gone.'* 
The  subject  of  this  action  is  the  value  of  the  bam,  and  not 
the  rent;  nor  is  *'the  harness  and  stuff  that  was  gone"  in- 
volved herein.  Defendants  were  at  the  time  in  possession  of 
the  barn,  and  according  to  plaintiff's  own  testimony,  offered 
to  deliver  it  with  other  property  to  him  and  wanted  him  to 
take  it.  He  refused  to  accept  it,  unless  they  made  good  the 
alleged  loss  of  some  of  the  property,  just  what,  or  its  value,  is 
not  made  to  appear,  and  pay  up  arrearage  of  rent,  as  to  which 
they  had  assumed  no  obligation. 

It  further  appears  that  on  November  28,  1904,  after  judg- 
ment had  heen  ordered  for  plaintiffs  Anderson  &  Kaye,  attor- 
neys for  Ben  C.  Williams  and  Forrest  Flint  in  the  claim  and 
delivery  action,  delivered  to  J.  W.  P.  Laird  and  E.  B.  Coil, 
attorneys  of  record  for  plaintiff  in  said  action,  a  formal  writ- 
ten offer,  signed  **Ben  C.  Williams  and  Forrest  Flint,  by 
Anderson  &  Kaye,  their  attorneys,"  and  addressed  to  plaintiff 
and  his  attorneys,  whereby  they  offer  to  deliver  to  plaintiff  all 
the  property  involved  in  the  action  and  specifically  describing 
the  bam,  the  value  of  which  is  the  subject  thereof.  The  court 
found  that  the  written  offer  was  made  as  alleged,  on  Novem- 
ber 28,  1904,  but  that  plaintiff's  attorneys,  to  whom  the  writ- 
ten offer  was  delivered,  never  communicated  the  same  to  him. 
The  contention  of  respondent,  and  the  view  apparently  taken 
by  the  trial  court,  was  that  plaintiff's  attorneys  as  such  had 
no  authority  to  receive  the  chattels  involved,  and  hence  the 
offer,  since  they  did  not  communicate  it  to  plaintiff,  was  in- 
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effectual  as  a  tender.  Upon  delivery  of  the  property,  defend- 
ants had  a  right  to  insist  upon  the  judgment  being  satisfied. 
Plaintiflf  *s  attorneys  of  record  were  the  only  persons  who  were 
authorized  to  enter  such  satisfaction.  They  had  been  em- 
ployed to  institute  a  suit  for  recovery  of  possession  of  the  bam 
as  personal  property;  and,  in  our  opinion,  it  follows  that  they 
were  authorized  to  receive  the  property  the  recovery  of  which 
was  sought.  Respondent  cites  subdivision  2  of  section  283  of 
the  Code  of  Civil  Procedure,  which  provides  that  an  attorney 
has  the  authority  *'to  receive  money  claimed  by  his  client  in 
an  action  or  proceeding  during  the  pendency  thereof,  or  after 
judgment,  unless  a  revocation  of  his  authority  is  filed,  and 
upon  the  pa3anent  thereof,  and  not  otherwise,  to  discharge 
the  claim  or  acknowledge  satisfaction  of  the  judgment'*;  and 
insists  that  the  authority  of  an  attorney  to  receive  the  proceeds 
of  a  judgment  is  confined  to  those  cases  only  where  a  money 
judgment  is  rendered.  In  our  opinion,  it  could  not  have  been 
the  intent  of  the  legislature  to  so  limit  the  authority  of  an 
attorney.  Plaintiff's  attorneys  of  record  were  authorized  to 
have  issued  an  execution  and  direct  the  levy  thereof  upon  the 
property,  and  thus  indirectly  secure  possession  of  the  prop- 
erty. Having  this  power,  it  must  follow  that  they  were  like- 
wise authorized  to  receive  the  property  the  possession  of  which 
had  been  adjudged  to  their  client.  It  was  therefore  immaterial 
whether  or  not  the  offer  so  made  to  plaintiff's  attorneys  was 
communicated  to  him.  Had  it  been  a  judgment  for  money, 
the  offer  to  the  attorneys  would  have  exonerated  the  sureties 
upon  the  undertaking.  Since  it  was  a  judgment  for  the  pos- 
session of  chattels,  the  offer  made  to  plaintiff's  attorneys  to 
deliver  the  chattels  to  plaintiff,  likewise  exonerated  them 
from  liability  upon  the  undertaking.  We  think  the  evidence 
clearly  shows  that  from  September,  1904,  at  which  time  Will- 
iams and  Flint  delivered  the  property  to  these  defendants, 
they  were  willing  and  anxious  to  relieve  themselves  from  their 
obligation  on  the  undertaking  by  delivering  the  same  to  plain- 
tiff ;  and  it  is  likewise  clear,  as  to  the  barn  at  least, — title  to 
which  unless  removed  before  January  1, 1905,  would  be  lost, — 
that  plaintiff  was  unwilling  and  refused  to  receive  the  same, 
preferring,  as  he  said,  to  look  to  the  undertaking  for  its  value. 
It  is  the  duty  of  a  creditor  to  act  in  the  utmost  good  faith 
toward  a  surety,  and  so  far  as  he  can  consistently  with  the 
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security  of  his  own  rights,  protect  the  interest  of  the  former, 
as  well  as  his  own. 

In  onr  opinion,  the  evidence  shows  that  on  two  occasions 
prior  to  January  1,  1905,  at  which  time  title  to  the  barn 
passed  to  the  owner  of  the  leased  lot,  delivery  of  possession 
thereof  was  oflEered  to  plaintiflE,  in  compliance  with  the  condi- 
tions of  the  undertaking,  at  which  times  the  persons  making 
the  offer  were  in  possession  and  control  of  the  barn  and  were 
ready,  able,  and  willing  to  deliver  the  same  to  plaintiff,  but 
that  he  refused  to  accept  it.  Hence,  the  findings  upon  which 
the  judgment  is  based  are  not  supported  by  the  evidence. 
This  conclusion  renders  it  unnecessary  to  discuss  other  alleged 
errors  upon  which  appellants  claim  a  reversal. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[C5v.  No.  low.    Third  Appellate  District.— April  2,  1914.] 
J.  E.  KING,  Eespondent,  v.  IRA  HILL  REED,  Appellant. 

BB0KE& — Compensation  tbom  Both  Paatibs — ^Whethisb  Psbmissiblx. 
The  rule  that  a  real  estate  broker  may  not  receive  compensation 
from  both  parties  applies  onlj  in  cases  where  he  is  clothed  with  some 
discretion  in  the  matter  of  adTising  or  negotiating  the  sale  or  par- 
chase  of  the  property. 

Id. — Middleman — Who  is  and  Bight  to  Oomfxnbation  raoM  Both 
Parties. — One  who  simply  brings  a  buyer  and  seller  together,  so 
that  they  are  thereby  enabled  to  make  their  own  contract,  is  a 
"middleman."  He  does  not  occupy  a  fiduciary  relation,  he  does  not 
represent  conflicting  interests,  and  therefore  he  is  not  precluded 
from  receiving  compensation  from  both  parties  to  the  sale. 

Id. — Sali  op  Mine — Broker  as  Middlbman — Compensation  prom  Both 
Parties. — ^Where  the  services  of  a  broker  in  relation  to  the  sale  of 
a  mine  consist  simply  in  directing  purchasers  to  the  property,  and  in 
brioging  the  buyer  and  seller  together  whereby  a  sale  results  through 
their  own  negotiations,  the  fact  that  the  broker  receives  compensa- 
tion from  the  buyer  does  not  laUeve  the  seller  from  his  obligation 
to  paj  eommissiona. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County  and  from  an  order  refusing  a  new  triaL  F.  V. 
Wood,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Snyder  &  Snyder,  Ira  Hill  Reed,  and  L.  Horwitz,  for  Ap- 
pellant. 

Frank  R.  Wehe,  and  John  Hancock,  for  Respondent. 

BURNETT,  J. — In  this  cause  a  rehearing  was  granted  by 
this  court  for  the  purpose  of  giving  further  consideration  to 
the  question  whether  the  plaintiff  acted  as  an  agent  for  both 
parties  or  only  as  a  mere  middleman  in  the  transaction  in- 
volving the  sale  of  the  mine  referred  to  in  the  complaint.  A 
general  view  of  the  case  may  be  presented  by  the  following 
quotation  from  the  opinion  filed  herein,  September  29,  1913. 

**This  is  an  action  to  recover  the  sum  of  $1,950.00,  alleged 
to  be  due  the  plaintiff  from  the  defendant  for  services  in  nego- 
tiating and  consummating  for  the  latter  a  sale  of  a  gravel 
placer  mine. 

**The  complaint  alleges  that,  on  the  29th  day  of  April,  1907, 
the  defendant  entered  into  a  written  contract  with  the  plain- 
tiff whereby  the  first  named  promised  to  pay  the  plaintiff  ten 
per  cent  of  the  selling  price  of  the  gravel  placer  mine  known 
as  'Reed  Drift  Mine'  in  the  event  that  plaintiff  should  sell 
said  mine  in  accordance  with  the  terms  of  a  bond  or  agree- 
ment for  the  sale  of  the  same,  entered  into  by  and  between 
the  plaintiff  and  the  defendant  on  the  29th  day  of  April, 
1907 ;  that  the  plaintiff  thereafter,  in  pursuance  of  the  terms 
of  said  agreement,  succeeded  in  effecting  a  sale  of  said  mine 
to  J.  J.  Hickey  and  Charley  Lamb  for  the  sum  of  thirty-six 
thousand  dollars,  *out  of  which  amount,  and  under  and  in 
pursuance  to  the  terms  of  said  commission  agreement,  dated 
April  29, 1907,  between  the  plaintiff  and  the  defendant  herein, 
there  was  due  to  plaintiff  the  sum  of  thirty-six  hundred  dol- 
lars, being  the  said  ten  per  cent  of  said  selling  price.'  It  is 
alleged  that  the  defendant  paid  to  the  plaintiff,  on  account 
of  the  compensation  due  him  under  said  commission  agree- 
ment for  so  effecting  the  sale  of  said  mine ,  the  sum   of 
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$1,650.00,  but  no  more  than  said  sum,  and  that  there  is,  there- 
fore, a  balance  due  the  plaintiff  on  the  commission  which  the 
defendant  agreed  to  pay  him  for  the  services  referred  to  the 
sum  of  $1,950.00,  for  which,  together  with  interest  thereon 
from  the  date  that  the  same  became  due,  judgment  is  prayed. 

"The  theory  of  the  defense,  as  disclosed  by  the  answer,  is 
that  the  plaintiff,  having  accepted  employment  from  both  the 
vendor  and  the  vendees  to  negotiate  for  the  one  the  sale  and 
the  others  the  purchase  of  the  property  involved,  cannot  re- 
cover upon  the  pleaded  contract  for  reasons  which  will  here- 
after be  made  to  appear. 

"The  answer  declares  that  the  plaintiff,  in  the  negotiations 
with  the  defendant  for  the  purchase  of  the  mine,  in  pursuance 
of  the  terms  of  his  employment  by  Hickey  and  Lamb,  induced 
the  defendant  to  execute,  on  the  21st  day  of  April,  1907,  writ- 
ings in  the  words  and  figures  following,  to  wit : 

"  'It  is  hereby  understood  that  if  on  or  before  next  Friday, 
April  26th,  1907,  Joseph  B.  King  with  a  Mr.  Lamb  will  visit 
the  Beed  Mine  that  I  agree  to  sell  the  latter  the  said  property 
at  the  agreed  purchase  price  of  thirty-six  thousand  dollars 
and  this  offer  to  sell  is  to  hold  good  for  ten  days  after  said 
Lamb  appears  on  the  ground. 
Apr.  21st,  1907. 

(Signed)     Iba  Hill  Reed.' 

*'  *In  the  event  of  a  sale  of  the  Reed  mine  to  a  Mr.  Lamb 
under  an  agreement  of  even  date  given  to  Joseph  E.  King 
fixing  the  purchase  price  at  thirty-six  thousand  dollars  it  is 
understood  that  said  King  is  entitled  to  a  commission  of  ten 
per  cent  pro  rata  on  payments  of  said  purchase  price  as  made. 
April  21, 1907. 

(Signed)     Iba  Hill  Reed.' 

**Said  negotiations,  proceeds  the  answer,  resulted,  on  or 
about  the  29th  day  of  April,  1907,  'in  the  execution  by  the 
defendant  of  a  contract  and  agreement  for  the  sale  of  said 
premises  by  the  defendant  to  the  said  Hickey  and  Lamb,  the 
said  contract  having  been  made  on  behalf  of  said  Hickey  and 
Lamb  in  the  name  of  plaintiff,  J.  E.  King.  That  the  purchase 
price  of  said  premises  provided  in  said  contract  and  agree- 
ment was  the  sum  of  thirty^ix  thousand  dollars ;  that,  on  said 
29th  day  of  April,  1907,  the  plaintiff  procured  the  defendant 


Digitized  by  VjOOQ IC 


232  Ejno  v.  Reed.  [24  Cal.  App. 


to  make  a  further  writing  which  was  and  is  in  the  words  and 
figures  following,  to-wit : 

''  'It  is  understood  and  agreed  that  in  the  event  of  a  sale  of 
the  Reed  mine  under  a  bond  made  this  day  to  Joseph  E.  King 
at  the  stated  price  of  thirty-six  thousand  dollars  or  at  any 
other  sum  he  is  entitled  to  a  commission  of  ten  per  cent  pro 
rata  on  payments  as  made. 
April  29th,  1907. 

(Signed)     Ira  Hill  Reed.'  " 

"The  answer  then  avers  that,  during  all  said  negotiations, 
the  defendant  believed  that  the  plaintiff  was  acting  solely  for 
him,  and  was  wholly  ignorant  of  the  fact  that  the  plaintiff  was 
acting  for  Hickey  and  Lamb  therein ;  that  the  plaintiff  never 
at  any  time  disclosed  to  the  defendant  that  he  was  represent- 
ing Hickey  and  Lamb  as  their  agent  in  said  negotiations,  but 
led  the  defendant  to  believe  that  he  was  acting  therein  for  him 
alone ;  that  the  writings  executed  by  the  defendant  and  quoted 
above  were  executed  by  him  with  the  understanding  and  be- 
lief that  the  plaintiff  was  solely  representing  him  (defendant) 
in  said  transaction;  'that  defendant  would  not  have  executed 
said  writings  aforesaid  if  he  had  known  or  had  notice  before 
the  execution  thereof  that  the  plaintiff  was  so  acting  as  the 
agent  and  representative  of  said  Hickey  and  Lamb.' 

''It  is  alleged  that  Hickey  and  Lamb  entered  into  a  con- 
tract with  the  plaintiff  whereby  they  agreed  to  pay  him  for 
effecting  the  purchase  of  said  mine  the  sum  of  $1,800.00,  and 
that  plaintiff  has  been  paid  said  amount  by  Hickey  and  Lamb. 
The  payment  of  $1,650.00  by  the  defendant  to  the  plaintiff, 
on  account  of  the  contract  entered  into  by  them,  was  made,  ro 
the  answer  alleges,  before  the  defendant  was  made  aware  of 
the  fact  that  the  plaintiff  conducted  the  negotiations  referred 
to  solely  as  the  agent  of  Hickey  and  Lamb. 

"The  defendant  sets  up  a  counterclaim  against  the  plaintiff 
based  upon  the  money  received  by  the  latter  from  the  defend- 
ant under  the  circumstances  above  set  forth. 

"The  court  found  all  the  material  allegations  of  the  com- 
plaint to  be  true,  and,  as  to  the  defense  set  up  in  the  answer, 
found  that  'it  is  not  a  fact,  as  alleged  in  paragraph  8,  that 
plaintiff  negotiated  for  the  purchase  of  the  mining  claim  or 
procured  the  defendant  to  execute  the  writings  therein  men- 
tioned in  pursuance  only  of  his  employment  by  Hickey  and 
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Lamb  or  solely  as  the  agent  or  representative  of  said  Hickey 
and  Lamb.'  The  court  further  found  that  the  plaintiff  in- 
formed the  defendant  that  Hickey  and  Lamb  were  to  pay  the 
plaintiff  a  compensation,  either  in  money  or  an  interest  in  the 
mine  concerned  here,  to  be  thereafter  fixed  by  them  (Hickey 
and  Lamb)  for  the  services  of  the  plaintiff  in  negotiating  the 
purchase  of  said  mine;  that,  upon  April  29,  1907  (the  date 
of  the  last  commission  agreement  between  the  plaintiff  and 
the  defendant),  and  at  all  the  times  he  paid  the  plaintiff  said 
commission  aggregating  $1,650.00,  and  at  all  times  subsequent 
to  the  29th  day  of  April,  1907,  Hhe  defendant  understood  and 
well  knew  that  in  the  negotiations  for  the  purchase  and  sale 
of  said  mine  plaintiff  was  acting  both  as  the  agent  of  Hickey 
and  Lamb  and  of  defendant,  and  plaintiff  never  represented 
to  defendant  that  he  was  acting  in  any  other  capacity.'  " 

The  judgment  was  in  favor  of  plaintiff  in  the  sum  sued  for, 
and  the  defendant  has  appealed  therefrom  and  from  an  order 
denying  his  motion  for  a  new  trial. 

In  passing  to  the  consideration  of  the  question  set  forth 
at  the  outset,  it  may  be  incidentally  stated  that  the  evidence 
is  sufficient  to  support  the  finding  of  the  court  that  defendant 
was  notified  by  plaintiff  as  to  the  employment  by  said  Hickey 
and  Lamb.  The  controlling  question  is  the  one  suggested, 
however,  that  is — Can  we  uphold  plaintiff's  theory  that  he  was 
a  middleman,  that  he  simply  brought  the  parties  together  and 
that  they  made  the  bargain  and  consummated  the  sale  and 
purchase  without  the  exercise  of  any  discretion  on  the  part 
of  plaintiff! 

In  such  case  it  is  not  disputed,  as  stated  in  the  former 
opinion  herein,  that  if  **  either  party  or  both  desire  and  agree 
to  compensate  him  for  his  trouble  in  bringing  them  together 
upon  a  proposition,  with  either  the  making  or  the  carrying  out 
of  which  he  has  had  nothing  to  do,  there  can  be  no  legal  or 
moral  objection  to  the  enforcement  of  such  agreement." 

The  principle  applicable  to  such  capacity  and  which  dis- 
tinguishes it  from  the  fiduciary  relation  of  agency  has  been 
announced  and  illustrated  in  numerous  decisions  of  the  courts. 

In  Clark  v.  AUen,  125  Cal.  278,  [57  Pac.  985],  it  is  said: 
**If  the  duty  of  the  broker  is  simply  to  bring  together  two  men 
who  desire  to  exchange  their  lands  and  the  broker's  entire 
duty  is  performed  when  he  has  brought  the  two  men  together, 
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then  we  see  nothing  against  good  morals  and  a  sound  public 
policy  in  allowing  compensation  to  the  broker  from  each  of 
the  parties.  In  such  a  case  the  broker  is  in  no  sense  repre- 
senting conflicting  interests;  he  has  nothing  whatever  to  do 
with  the  trade.  Under  the  contract  his  advice  and  assistance 
to  either  party  is  not  called  for.  Upon  the  state  of  facts  here 
assumed,  the  broker  may  be  termed  a  middleman  and  not  an 
agent  in  the  strict  sense  of  the  term." 

In  discussing  the  legal  and  moral  principle  involved  in  the 
dual  employment  which  is  condemned  by  the  law,  it  was  said, 
by  Judge  De  Haven,  in  McLure  v.  Luke,  154  Fed.  650,  [24 
L.  R.  A.  (N.  S.)  659,  84  C.  C.  A.  4],  that:  ''It  will  be  found 
upon  examination  that  this  principle  of  law  is  only  applied 
in  cases  where  the  agent  is  clothed  with  some  discretion  in  the 
matter  of  advising  or  negotiating  the  sale  or  purchase  of 
property,  when  the  duty  which  he  owes  to  one  principal  is 
inconsistent  with  that  which  he  owes  to  the  other."  Among 
the  cases  cited  therein  is  Knauss  v.  Krueger  Brewing  Co,, 
142  N.  Y.  70,  [36  N.  E.  867],  in  which  the  opinion  was  writ- 
ten by  Judge  Peckham,  afterward  associate  justice  of  the 
United  States  supreme  court.  The  property  involved  was  a 
brewery,  which  was  sold  for  one  million,  eight  hundred  and 
twenty-two  thousand  dollars.  The  plaintiflE  was  employed  to 
bring  the  possible  buyer  and  seller  together  and  in  case  of 
sale  he  was  to  be  compensated  by  defendant.  The  plaintiff  tes- 
tified that  he  was  to  have  nothing  to  do  with  fixing  the  price 
or  terms  of  sale,  that  being  left  to  the  principals.  The  de- 
fense was  that  plaintiff,  without  the  knowledge  of  defendant, 
was  in  the  employment  of  the  proposed  purchaser.  The  court, 
in  its  opinion,  said:  **The  whole  matter  depends  upon  the 
character  of  his  employment.  If  A  is  employed  by  B  to  find 
him  a  purchaser  for  his  house  upon  terms  and  conditions  to  be 
determined  by  B  when  he  meets  the  purchaser,  I  can  see  noth- 
ing improper  or  inconsistent  with  any  duty  which  he  owes  B, 
for  A  to  accept  an  employment  from  C  to  find  one  who  will 
sell  his  house  to  C  upon  terms  which  they  may  agree  upon 
when  they  meet;  and  there  is  no  violation  of  duty  in  such 
case  in  agreeing  for  commissions  from  each  party  upon  a 
bargain  being  struck,  or  in  failing  to  notify  each  party  of  his 
employment  by  the  other." 
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The  term  ** middleman"  is  defined  by  the  supreme  court  of 
South  Dakota,  in  Langford  v.  Isseiiliuth,  28  S.  D.  451,  [134 
N.  W.  889],  as  follows:  ^'A  middleman  is  a  broker  whose 
duties  are  limited  by  his  contract  to  finding  and  procuring  a 
purchaser  able,  willing  and  ready  to  accept  his  client's  terms 
or  to  effect  a  transaction  with  his  client  in  any  terms  satis- 
factory to  both,  the  term  'middleman'  being  merely  descrip- 
tive of  the  nature  of  the  contract  of  employment,  he  being 
in  no  fiduciary  relation  to  his  principal  nor  under  any  obliga- 
tion not  to  receive  compensation  from  the  opposite  party  to 
the  transaction,  while  a  broker,  in  addition  to  the  duties  of  a 
*  middleman,'  is  employed  to  use  discretionary  authority  for 
the  benefit  of  his  employer  and  to  act  for  his  best  interests, 
and  therefore  may  not  accept  a  secret  double  employment  or 
eommissions  from  both  parties." 

The  whole  subject  is  exhaustively  reviewed  in  the  note  to 
Leathers  v.  Canfield,  as  reported  in  45  L.  R.  A.  33,  to  which 
we  refer,  contenting  ourselves  with  this  quotation  to  which  is 
appended  by  the  author  a  long  list  of  authorities:  *' Where 
there  is  an  agreement  to  pay  a  middleman  for  services  of 
value  rendered,  honestly  entered  into,  it  cannot  be  avoided  on 
the  ground  that  another  person  with  distinct  and  independent 
interest  has  agreed  by  a  separate  contract  to  pay  for  the  same 
services,  and  if  the  broker  only  undertakes  to  bring  the  parties 
together  so  that  they  may  make  a  trade  if  they  choose  without 
his  interference  in  the  contract  itself  as  the  agent  of  either 
party  he  is  entitled  to  compensation  from  both  on  an  arrange- 
ment from  each." 

The  record  before  us,  scrutinized  with  a  view  of  finding 
support  for  the  conclusion  of  the  trial  court,  brings  the  case 
clearly  within  the  purview  of  the  foregoing  declared  character- 
istics of  a  ''middleman."  We  are  justified  in  asserting  that 
plaintiff  had  for  a  long  time  been  authorized  to  sell  the  prop- 
erty for  defendant,  the  original  price  being  for  sixty  thousand 
dollars  and  then  being  reduced  to  forty  thousand  dollars,  de- 
fendant having  executed  to  plaintiff  a  bond  for  the  sale  at 
these  respective  figures.  Efforts  were  made  by  plaintiff  to 
secure  a  purchaser  but  without  avail,  plaintiff  testifying  that 
he  brought  four  different  parties  to  the  mine  before  bringing 
Hickey  and  Lamb.  Plaintiff  then  had  a  conversation  with 
defendant  in  which  the  latter  asked  the  former  what  he  could 
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do  for  bim  ''on  this  mine"  and  the  reply  was  that  he  thought 
his  price  was  too  high.  Thereupon  the  defendant  fixed  the 
price  at  thirty-six  thousand  dollars.  Plaintiff  had  in  view 
Hickey  and  Lamb  as  probable  purchasers,  having,  it  seems, 
succeeded  in  getting  Mr.  Lamb  interested  in  the  property. 
This  was  made  known  to  defendant  and  he  executed  said  con- 
tracts of  April  21  set  out  in  his  answer.  Hickey  and  Lamb 
came  to  the  mine  and  in  connection  with  King  personally  ex- 
amined and  prospected  the  property,  with  the  knowledge  of 
Reed,  it  being  known  to  Hickey  and  Lamb  that  King  had  the 
option  for  the  sale.  The  contract  of  sale  was  prepared  and 
executed  by  defendant  on  April  29,  and  after  certain  changes 
were  made  therein  on  suggestion  of  Mr.  Hickey,  said  contract 
was  delivered  to  King.  The  price  of  the  property  and  all  the 
terms  of  the  contract  were  determined  by  the  parties  them- 
selves and  King  had  no  discretion  whatever  in  the  premises. 
The  whole  service  performed  by  him,  in  brief,  consisted  in 
directing  the  attention  of  Lamb  and  Hickey  to  the  mine  and 
in  bringing  the  vendor  and  vendees  together,  whereby, 
through  their  own  negotiations,  resulted  the  sale  and  purchase 
of  the  property.  There  was  not  present,  therefore,  tiie  confi- 
dential relation  which  renders  a  dual  capacity  obnoxious  to 
equitable  and  moral  principles. 

Indeed,  viewing  the  evidence  as  the  rule  requires,  we  must 
conclude  that  there  was  no  taint  of  fraud  or  duplicity  in  the 
transaction  from  beginning  to  end,  that  no  misrepresentations 
were  made  and  no  deceit  was  practiced  by  King  and  that  the 
respective  parties  to  the  sale  were  informed  of  the  fact  that 
King  was  to  receive  compensation  from  the  other. 

There  is,  however,  one  circumstance  that  might  seem  at  first 
blush  somewhat  irreconcilable  with  the  theory  of  honorable 
conduct  on  the  part  of  respondent.  This  pertains  to  a  letter 
written  by  plaintiff  to  one  Richard  Russell  Smith,  on  the 
twentieth  day  of  April,  1907.  The  letter,  though,  is  rather 
indicative  of  the  usual  broker's  "puffing"  of  property  than 
of  downright  cunning  or  dishonesty.  It  presents  also  an 
amusing  revelation  of  the  illiteracy  and  prattling  simplicity 
of  the  author.  Its  general  tenor  may  be  shown  by  the  con- 
cluding portion  as  follows:  "I  am  not  one  of  Solomans  profits 
or  wise  men  but  I  know  a  good  thing  in  gravel  when  I  see  it 
&  that  mine  would  be  cheap  at  $50,000.00  but  I  am  going  to 
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do  my  best  to  make  the  old  man  believe  it  would  be  well  sold 
at  $30,000.  Well  you  and  Mr.  Lam  will  hear  from  me  in  a 
day  or  to  be  sure  to  show  Mr.  Lam  the  gold  I  send  that  mine 
ifi  OK. 

'' Notice  I  have  written  this  letter  so  as  to  get  Lam  inter- 
ested so  you  can  just  let  on  as  if  you  dont  know  whether  I 
wanted  you  to  expose  my  letter  or  Not  but  let  him  read  it 
just  the  same ;  the  mine  is  OK  Dick.'' 

But  whatever  may  be  thought  of  the  letter  it  cannot  be  re- 
garded as  a  factor  in  the  case.  There  is  nothing  to  show  that 
it  was  ever  seen  by  Lamb  or  Hickey,  nor  is  there  any  ground 
for  the  inference  that  King  induced  Reed  to  believe  that  the 
mine  was  worth  no  more  than  the  actual  selling  price.  In 
fact,  no  one  had  better  knowledge  of  the  mine  than  the  owner 
who  was  anxious  to  sell  and  who  therefore  fixed  the  price  at 
a  sum  which  he  and  King  agreed  might  be  realized. 

That  Reed  was  abundantly  satisfied  with  the  sale  is  dis- 
closed by  the  circumstance  that  after  receiving  ten  thousand 
dollars  as  a  part  of  the  purchase  price,  rather  than  retain  that 
as  a  profit  together  with  the  mine  he  brought  suit  to  recover 
the  balance  due  under  the  contract.  It  may  be  said  also  that 
it  is  declared  by  respondent  and  not  denied  that  the  mine 
proved  to  be  valueless. 

After  a  careful  examination  of  the  record  and  of  the  author- 
itieSy  we  are  satisfied  that  the  evidence  is  sufficient  to  support 
the  findings,  that  they  support  the  judgment  and  that  no 
prejudicial  error  was  committed  by  the  trial  court  The  judg- 
ment and  order  are  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  1,  1914. 
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[CiT.  No.  1185.    Third  Appellate  District.— April  2,  1914.] 

JOHN  F.  HALL,  AppeUant,  v.  E.  W.  WELLS  &  SON  (a 
Copartnership),  Respondents. 

Pbomissort  Note — Fraud  in  Inception — Burden  op  Proof  on  In- 
dorsee.— ^Upon  proof  of  frand  in  the  inception  of  a  promissorj  note 
the  bnrden  is  cast  npon  an  indorsee  to  show  that  he  is  an  innocent 
holder,  which  he  may  do  by  showing  that  he  purchased  the  note 
before  maturity  or  from  an  innocent  indorser  for  yalue  in  the  usual 
course  of  business. 

Id. — Indorsee  of  Overdue  Paper— Notice  op  Inpirmitt. — An  indorsee 
of  overdue  paper  takes  it  with  notice  that  it  is  subject  to  some  de- 
fense, such  as  fraud,  illegality,  duress,  want  of  consideration,  or 
some  other  infirmity  arising  out  of  the  transaction  in  which  the 
paper  was  given. 

Id. — Installment  Note — ^Indorsement  Apteb  One  Installment  Due. 
An  indorsee  of  an  installment  note  after  one  installment  is  due  and 
unpaid  is  charged  with  notice  of  the  dishonor  of  the  entire  note  and 
of  the  maker's  equities;  the  infirmity  affects  every  installment  alike. 

Id, — ^Fraud  and  Want  of  Authoeitt  in  Execution  op  Note — Suppi- 
dENGY  OF  ElYiDSNGB  TO  Show. — In  this  action  on  a  promissory  note 
by  an  indorsee  after  maturity,  the  evidence  is  sufficient  to  show  that 
the  execution  of  the  note  was  without  the  authority  of  the  maker 
and  was  induced  by  the  frand  of  the  payee's  agent,  and  the  evidence 
is  not  sufficient  to  show  a  ratification  of  the  unauthorized  execution 
of  the  paper. 

Id.— Agent's  Unauthorizbd  Acts— Ratification  by  Principal— Pull 
Knowledge  op  Facts. — A  ratification  of  the  unauthorized  act  of 
an  agent  in  executing  a  promissory  note  can  operate  only  after  full 
knowledge  of  the  facts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County  and  from  an  order  refusing  a  new  trial.  Clif- 
ton H.  Conniek,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  Walling,  for  Appellant. 

Mahan  &  Mahan,  for  Respondents. 


.  •?» 
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CHIPMAN.  P.  J. —This  is  an  action  on  a  promissory  note 
of  which  the  following  is  a  copy: 

"P.  0.  Eureka,  State  of  Calif.,  Aug.  3,  1911.  For  value 
received  we  promise  to  pay  to  the  order  of  American  Manu- 
facturing Company,  fifteen  hundred  dollars  ($1,500)  at 
Chicago,  111.,  in  installments  payable  as  follows:  One  month 
after  date  $150.00;  (then  follow  nine  other  installments  of 
$150.00  each,  payable  in  2,  3,  4,  5,  6,  7,  8,  9,  and  10  months 
After  date  respectively.)  Default  in  the  payment  of  any 
installment  shall  at  the  option  of  the  payee  herein,  render  the 
unpaid  balance  immediately  due  and  payable. 

•'(Signed)     E.  W.  Wells  &  Son, 
•'Per  E.  P.  CorreU." 

It  is  allepod  in  the  complaint  that  "defendant  by  its  agent, 
duly  authorized  thereto,  made  and  signed"  said  promissory 
note ;  that,  prior  to  the  commencement  of  the  suit  and  before 
the  maturity  of  said  note,  the  payee,  for  a  valuable  consid- 
eration, sold,  assigned,  and  transferred  said  note  to  the  Com- 
mercial Security  Company,  a  corporation  duly  incorporated 
under  the  laws  of  the  state  of  Illinois;  that,  prior  to  the 
commencement  of  the  suit,  said  last  named  company,  for  a 
valuable  consideration,  sold,  assigned,  and  transferred  said 
promissory  note  to  plaintiff,  who  ever  since  has  been  and  now 
is  the  owner  and  holder  thereof. 

In  its  answer  defendant  denies  the  execution  of  said  prom- 
issory note;  denies  that  by  its  duly  authorized  agent  or  any 
agent  of  defendant  it  executed  the  same;  denies  the  alleged 
transfers  of  said  promissory  note  and  the  payment  of  a  valua- 
ble or  any  consideration  therefor.  It  is  further  alleged,  on 
information  and  belief,  that  said  E.  P.  Correll  (who  executed 
said  note)  '^signed  the  name  of  E.  W.  Wells  &  Son  to  a  certain 
contract  of  which  the  following  is  a  copy":  Then  follows  a 
^mewhat  lengthy  and  complicated  document  which  is  an 
order  for  **1  Touring  ear,  described  on  reverse  side;  16-42 
piece  dinner  sets"  and  sundry  articles  apparently  to  be  used 
in  conducting  some  sort  of  a  contest  by  which  the  manufactur- 
ing company  was  to  bring  about  an  increase  of  defendants' 
sales  of  merchandise  from  forty-five  thousand  dollars  per  an- 
num to  sizty-five  thousand  dollars;  for  the  property  ordered 
and  other  considerations  the  defendant  was  to  pay  one  thou- 
sand five  hundred  dollars.    The  promissory  note  in  question 
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was  appended  to  the  contract  and  was  part  of  it  but  was 
detachable  without  interfering  with  other  parts  of  the  con- 
tract. It  is  alleged  that  Correll  was  induced  to  sign  said  con- 
tract through  the  false  and  fraudulent  representations  of  the 
payee's  agent,  one  W.  W.  Gray,  the  particulars  of  which  are 
set  out,  that  said  company  failed  to  keep  and  perform  the 
covenants  by  it  agreed  to  be  performed,  in  certain  respects, 
which  are  set  out. 

The  cause  was  tried  by  the  court  without  a  jury.  Findings 
of  fact  were  waived  and  defendant  had  judgment.  Plaintiff 
appeals  from  the  judgment  and  order  denying  his  motion  for 
a  new  trial. 

The  American  Manufacturing  Company  is  a  Tennessee 
corporation  and,  we  infer,  has  its  place  of  business  in  Lexing- 
ton, Tenn.,  and  has  a  sales'  house  in  Chicago.  The  Commer- 
cial Security  Company  is  an  Illinois  corporation  doing  busi- 
ness in  Chicago.  Plaintiff  is  an  attorney  residing  in  Lexing- 
ton, Tennessee.  The  testimony  submitted  by  plaintiff  consists 
of  his  deposition  and  the  depositions  of  the  ofScers  of  the  two 
corporations. 

The  secretary  of  the  manufacturing  company  testified  that 
the  contract  or  ''order  for  one  of  its  automobile  advertising 
deals"  was  procured  by  its  agent,  W.  W.  Gray;  that  **E.  W. 
Wells  &  Son  never  claimed  at  any  time  or  in  any  way  that 
they  did  not  execute  the  order  or  note  referred  to  in  the  order, 
or  that  they  did  not  authorize  any  one  to  execute  the  same  for 
them.  The  order  was  received  by  the  American  Manufactur- 
ing Company  on  August  8, 1911." 

One  of  the  claims  made  by  plaintiff  is  that,  even  conceding 
Correirs  lack  of  authority,  defendant  ratified  the  act  of  sign- 
ing its  name  to  the  contract  and  note.  This  contention  rests 
largely  on  the  correspondence  between  the  parties  and  hence 
it  becomes  necessary  to  set  it  out.  Witness  testified:  "On 
August  21st,  1911,  the  American  Mfg.  Co.  received  the  follow- 
ing telegram  from  E.  W.  Wells  &  Son : 

**  'Eureka,  California,  Aug.  21,  1911. 

"  'American  Mfg.  Co., 

**  *150  So.  Lasalle  St.,  Chicago. 

"  'Do  not  ship  automobile  till  you  receive  our  letter.  Con- 
ditions of  your  contract  not  entirely  satisfactory. 

'*  *E.  W.  WiELLS  &  Son/ 
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"The  letter  referred  to  by  the  telegram  and  received  by  the 
American  Mfg.  Co.,  is  as  follows: 

*'  'Eureka,  California,  Aug.  22,  1911. 

**  'American  Manfg.  Co. 

"  'Gentlemen:  Confirming  our  telegram  of  yesterday  we 
wish  to  state  that  your  Mr.  Gray  first  called  upon  the  writer 
(our  Willard  Wells)  and  outlined  in  a  general  way  your 
proposition;  having  made  all  arrangements  to  take  my  vacar 
tioD  at  this  time,  could  not  go  into  details  as  I  should  have 
done,  but  turned  the  matter  over  to  our  head  clerk,  Mr.  B.  P. 
Correll.  Now  the  most  serious  objections  we  have  to  this  con- 
tract, is  that  about  35  per  cent  of  our  entire  business  is  kodak 
goods.  Our  contract  with  the  Eastman  Kodak  Company 
will  not  permit  us  to  enter  this  proposition  of  yours  as  you 
call  for  each  cent  purchased  at  our  stores,  so  you  will  see 
that  if  we  eliminate  this  part  of  our  business  your  contract 
cannot  be  fulfilled. 

**  'Now  we  do  not  want  to  ask  too  much,  but  is  there  not 
some  way  that  will  be  agreeable  to  you  to  cancel  sameT  If 
necessary  we  think  we  can  transfer  the  contract  to  another  line 
of  business. 

'*  'Please  advise  us  at  once. 

*'  'Yours  very  truly, 

"  'E.  W.  Wells  &  Son.' 

"Telegram  marked  'D'  exhibit  'D'  and  letter  Exhibit  'E.' 

"In  reply  to  this  letter,  Exhibit  'B,'  the  American  Mfg. 
Co.  wrote  the  defendant  as  follows: 

"  'Sep.  6,  1911. 

"  'W.  W.  Wells  &  Son, 
"  'Eureka,  Cal. 

"  'Dear  Sirs:  Replying  to  your  letter  of  recent  date  in 
reference  to  order  given  our  representative  for  automobile  to 
be  used  in  a  voting  contest,  for  which  you  signed  note  and 
contract,  wish  to  state  that  it  is  difficult  for  us  to  cancel  an 
order  of  this  kind,  as  we  immediately  passed  on  your  order 
and  ordered  the  printing  matter,  and  got  the  machine  ready 
for  shipment.  We  are  also  obliged  to  pay  the  commission  to 
our  salesman  for  taking  the  order  and  it  would  be  quite  an 
expense  to  you  if  the  contest  did  not  go  through.  In  regard 
to  the  kodak  part  of  the  business  will  say  that  if  you  desire, 
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you  need  not  count  them  in  the  sales,  that  is  not  give  out  any 
votes  for  kodaks  sold  and  we  will  make  you  the  same  per- 
centage of  increase  eliminating  the  sales  of  Eastman's  goods. 
Our  customers  are  all  having  marked  success  with  the  contest, 
many  of  them  doubling  their  sales,  and  we  are  sure  you  would 
be  much  pleased  and  benefited  by  it.  We  enclose  you  two 
letters  showing  what  success  others  have  had.  Awaiting 
your  immediate  reply,  we  are  very  truly  yours, 

"  'American  Manupactubinq  Company.'  " 

The  manufacturing  company  again  wrote  defendant,  on 
September  29,  1911,  calling  for  certain  information  and  stat- 
ing *'your  automobile  has  been  ordered  shipped  to  you  and 
your  printed  matter  will  come  forward  in  a  few  days.'*  In 
reply,  defendant  wrote,  on  October  6:  "Your  letter  dated 
September  29,  1911,  received.  We  are  unable  as  we  have 
stated  before  to  accept  this  proposition.  See  our  letter  dated 
August  22,  1911." 

Witness  testified  that,  on  October  4,  1911,  the  company 
wrote  defendant  ''offering  to  cancel  the  order  if  the  defend- 
ant would  pay  what  the  company  was  out  on  the  transaction, 
to  wit:  the  salesman's  commission  of  $185,  the  amount  paid 
for  discounting  the  defendant's  note,  $100,  and  printed  mat- 
ter $50."  There  is  no  copy  of  this  letter  in  the  record. 
Whether  it  was  received  by  the  defendant  does  not  appear. 

Witness  Hall  testified:  "Defendant  never  offered  to  accept 
these  terms  of  settlement";  that  "the  American  Manufactur- 
ing Company  complied  with  all  the  terms  of  their  contract 
with  defendant  on  their  part.  The  American  Manufacturing 
Company  was  not  the  owner  and  holder  of  the  defendant's 
note  at  the  time  the  last  letter  was  written.  They  had  previ- 
ously discounted  it  with  the  Commercial  Security  Company 
of  Chicago."  Witness  further  testified  that  the  manufac- 
turing company  secured  one  thousand  three  hundred  and 
eighty  dollars  as  consideration  for  the  transfer  of  said  note; 
that  the  company  "had  nothing  to  do  with  placing  the  note 
in  the  hands  of  the  plaintiff  for  collection  and  have  had  no 
control  over  said  note  since  they  sold  it." 

Witness  Crandall,  president  of  the  security  company,  testi- 
fied that  his  company  purchased  the  note  in  question  on  Sep- 
tember 29,  1911,  and  paid  one  thousand  three  hundred  and 
eighty  dollars  for  it,  and  about  the  middle  of  August,  1912, 
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transferred  it  to  plaintifiP;  that,  to  witness's  knowledge,  his 
company  '*was  never  informed,  either  before  or  after  they  had 
purchased  said  note,  as  to  what  the  consideration  was  for  it 
between  the  original  parties  to  it." 

Plaintiff,  Hall,  testified:  **Said  note  was  due  when  it  was 
delivered  to  me  in  August,  1912,  and  I  do  not  claim  to  be  a 
holder  of  said  note  in  due  course  before  maturity  and  for 
value.  The  rights  I  claim  under  said  note  are  those  of  a  pur- 
chaser for  value  after  maturity,  and  I  only  claim  such  rights 
as  the  Commercial  Security  Company  had  therein.  I  first  saw 
the  note  sometime  during  the  month  of  January,  1912,  when 
it  was  placed  in  my  hands  for  collection  by  said  Commercial 
Security  Company,  and  about  that  time  I  sent  the  note  to 
C.  P.  Cutten,  an  attorney  of  Eureka,  Cal.,  for  collection.  He 
returned  the  note  to  me  and  I  afterward  sent  it  to  Mr.  Ernest 
Walling  of  Eureka,  Cal.,  for  collection.  I  did  not  know  what 
the  consideration  was  that  passed  between  the  parties  for  the 
making  of  this  note,  when  the  same  was  delivered  to  me  in 
January,  1912.  I  first  learned  what  the  consideration  was 
for  the  making  of  said  note  after  January  15,  1912.  I  pur- 
chased the  note  because  I  was  assured  by  the  Commercial 
Security  Company,  then  my  clients,  that  they  were  the  holders 
of  said  note  in  due  course  of  trade,  before  maturity,  of  all 
installments  but  the  first  of  $150,  due  September  3,  1911,  and 
upon  which  no  demand  had  been  made,  for  a  cash  considera- 
tion, and  thereupon  I  purchased  the  note,  as  they  said  they 
would  rather  sell  than  litigate.'* 

It  appeared  that  Willard  WeUs  and  his  father,  E.  W.  Wells, 
constituted  the  defendant  partnership.  The  members  were 
also  interested  in  the  Red  Cross  Pharmacy,  doing  business  in 
Eureka,  of  which  E.  P.  Correll  was  a  member  and  the  man- 
ager. The  two  firms  were  entirely  separate  and  distinct  from 
each  other.  Correll  had  nothing  to  do  with  the  defendant 
and  had  no  authority  to  act  for  it  in  any  capacity.  Willard 
Wells  managed  the  defendant  partnership,  his  father  living 
in  San  Francisco.  On  August  2,  1911,  Gray,  the  agent  of  the 
manufacturing  company,  called  on  Willard  Wells  and  ex- 
plained the  automobile  contest  scheme  being  promoted  by  the 
manufacturing  company.  Wells  seemed  to  think  favorably 
of  it,  but  objected  that  it  involved  too  much  for  his  firm  alone 
and  suggested  that  the  two  firms  in  which  he  was  interested 
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might  take  it  up  and  told  him  to  see  Correll.  He,  shortly 
after,  about  noon,  met  Correll  and  told  him  of  this  scheme 
and  that  Gray  would  call  upon  him  and  explain.  He  testi- 
fied: "My  purpose  in  speaking  to  Mr.  Correll  was  to  make 
a  joint  matter  of  it  between  the  two  stores,  provided  any- 
thing was  done.  The  next  day  I  left  for  San  Francisco.  I 
was  gone  twelve  days  and  then  returned  to  Eureka.  On 
my  return  I  had  a  talk  with  Mr.  Correll  within  a  day  or  two, 
and  asked  him  what  he  had  done  with  the  automobile  contest, 
if  he  had  gone  into  it,  and  he  said  'I  thought  we  had  better 
take  it  up  and  I  have  entered  into  an  agreement  with  him.' 
He  had  no  copy  of  the  agreement  and  I  did  not  see  any  copy 
until  the  month  of  September,  1911,  or  October,  1911,  possibly 
sixty  days  after  the  date  of  its  signing.  A  copy  of  it  was 
then  sent  through  the  mail  to  E.  W.  Wells  &  Son.  Im- 
mediately after  having  the  talk  with  Mr.  Correll  on  my  return, 
I  wired  the  American  Mfg.  Co.,  and  also  wrote  them.  The 
telegram  and  letter  have  already  been  read  in  evidence.  At 
the  time  I  wrote  the  letters  read  in  evidence  and  at  the  time 
I  sent  the  telegram  I  did  not  have  any  copy  of  the  contract 
I  was  relying  at  that  time  in  regard  to  the  terms  of  the  con- 
tract upon  the  information  I  had  received  from  Mr.  Gray." 
He  testified  that  he  did  not  know  there  was  a  note  signed  by 
Correll  until  the  automobile  arrived  when  the  company  was 
immediately  notified  by  telegraph  that  it  would  not  be  re- 
ceived and  ''was  held  at  their  disposal."  The  bond  which 
was  to  have  been  given  by  the  company  was  sent  to  the 
Humboldt  County  Bank,  in  October,  1911,  but  neither  defend- 
ant nor  Correll  had  notice  that  it  was  there.  Witness  testi- 
fied: "The  American  Mfg.  Co.  never  furnished  any  1912 
Howard  automobile  under  this  contract  as  called  for  by  it. 
The  automobile  that  was  sent  was  a  1909  "Crow"  machine. 
I  employed  an  expert  to  examine  the  machine  sent  and  his 
report  to  us  was  that  it  was  not  according  to  the  specifications 
in  any  sense  of  the  word.  It  was  a  very  inferior  car  to  the 
one  called  for  by  the  contract.  I  refused  to  accept  the  car, 
and  the  American  Mfg.  Co.  were  notified  by  my  attorneys  to 
that  effect  by  wire^  and  also  that  the  car  was  held  at  their 
disposal.  I  know  from  their  letters  that  they  received  that 
telegram.  I  never  authorized  E.  P.  Correll  at  any  time  to 
sign  the  name  of  £.  W.  Wells  &  Son  to  this  note,  nor  to  any 
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instrument.  When  I  sent  the  first  telegram  I  knew  that  Mr. 
Correll  had  signed  a  contract  becaose  he  told  me  so,  but  I 
did  not  know  anything  about  any  note  being  signed.  I  know 
the  gist  of  the  contract  and  knew  that  it  took  in  the  sale  of 
kodaks.  I  have  no  recollection  of  ever  hearing  that  there  was 
a  note  signed  until  the  automobile  arrived  and  I  put  the 
matter  in  the  hands  of  my  attorneys  Mahan  &  Mahan.  The 
telegram  notifying  the  American  Mfg.  Co.  that  we  would  not 
accept  the  automobile  was  sent  November  29,  1911.  I  re- 
ceived a  copy  of  the  contract  before  that,  sometime  in  Oc- 
tober.'' On  cross-examination  he  was  asked  to  explain  what 
he  meant  by  his  letter  of  August  22,  1911,  and  answered: 
"I  wanted  Mr.  Correll  to  determiue  whether  he  wanted  to  take 
it  up  or  not,  and  whether  he  thought  it  was  a  good  proposi- 
tion as  between  the  Red  Cross  Pharmacy  and  E.  W.  Wells 
&  Son's  stores.  I  intended  if  we  handled  the  proposition 
at  all  to  handle  it  between  the  two  stores.  At  the  time  I 
came  back  from  the  city  and  at  the  time  I  wrote  the  letters 
introduced  in  evidence  I  did  not  know  that  Mr.  Correll  had 
signed  the  contract  'E.  W.  Wells  &  Son'  alone.  I  had  not 
the  slightest  idea  how  he  had  signed  it,  whether  he  signed 
it  Red  Cross  Pharmacy  or  E.  W.  Wells  &  Son,  although  I 
naturally  supposed  that  he  would  sign  it  E.  W.  Wells  &  Son. 
The  first  I  knew  it  was  signed  E.  W.  Wells  &  Son  was  when 
I  received  the  copy  of  the  contract.  Mr.  Gray  understood  at 
the  time  I  was  talking  to  him  that  I  was  to  see  Mr.  Correll 
and  see  what  could  be  done  between  the  two  stores.  I  did 
not  tell  Mr.  Gray  that  I  would  turn  the  matter  over  to  Mr. 
Correll  to  handle.  The  matter  was  turned  over  to  him  be- 
cause he  made  this  contract.  I  did  not  communicate  to  Mr. 
Gray  my  intention  of  having  Mr.  Correll  act  for  us  in  the 
matter,  but  he  went  to  see  Mr.  Correll  because  I  told  him  to. 
Q.  Did  you  intend  for  Correll  to  act  for  you  in  the  matter 
if  he  saw  fit  to  go  into  the  proposition  at  allT  A.  In  one 
sense  of  the  word  I  did ;  I  told  Correll  if  he  thought  it  was  a 
good  proposition  that  we  would  take  it  up.  Q.  That  was  what 
your  intention  was  when  you  talked  with  Mr.  Gray,  too,  wasn't 
it?  A.  In  one  sense  of  the  word,  yes.  In  my  conversation 
with  Mr.  Correll  after  my  return  he  told  me  he  had  taken 
the  matter  up  with  Mr.  Gray  and  signed  the  contract  with 
him.  ...  In  turning  the  matter  over  to  Mr.  Correll  my  idea 
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was  that  unless  he  saw  fit  to  take  the  matter  up  for  the  Red 
Cross  Pharmacy  the  thing  was  ended.  It  was  for  him  to 
say  what  he  thought  about  it  and  then  confer  with  me  for 
further  dealings;  if  it  was  agreeable  for  the  Red  Cross 
Pharmacy  then  I  would  consider  it  for  E.  W.  Wells  &  Son ; 
.  .  .  that  is  what  I  had  in  mind  when  I  wrote  the  letter 
marked  Exhibit  E,  stating  that  I  had  turned  the  matter  over 
to  Mr.  Correll.'' 

Witness  Correll  testified  that,  soon  after  he  met  Mr.  Wells, 
Gray  called  on  him  and  said  that  Wells  had  told  him  to  call 
and  have  witness  look  into  the  automobile  proposition.  Later 
in  the  afternoon  Gray  returned  and  explained  the  scheme 
fully.  Witness  testified:  **I  told  him  to  go  and  see  Willard 
Wells  and  get  his  final  approval  of  the  thing  and  then  come 
back  again  and  I  could  close  the  matter  up.  That  was  in 
the  afternoon  of  August  2d.  Willard  Wells  was  in  town 
then.  Mr.  Gray  went  away  and  came  back  the  next  day  in 
the  afternoon  and  he  told  me  he  saw  Mr.  Wells,  and  that 
he  was  very  well  satisfied  with  the  whole  proposition,  and 
that  he  was  willing  to  go  in  with  his  store,  and  that  we  could 
go  in  together  on  that  proposition.  That  was  on  the  3d  he 
told  me  this.  Then  I  told  Mr.  Gray  to  go  ahead  and  fix  the 
matter  up.  He  fixed  the  papers  up  and  I  looked  at  them, 
but  to  tell  the  truth  I  looked  more  at  the  automobile  than 
anything  else.  I  asked  him  all  kinds  of  questions  about  the 
automobile  and  he  gave  me  a  full  detailed  account  about  what 
kind  of  a  machine  it  was  and  what  a  good  grade  of  machine 
it  was.  He  said  it  was  a  1912  Howard  car,  and  the  same 
kind  of  a  car  as  is  represented  on  the  contract.  After  he 
got  the  paper  made  out  he  handed  it  to  me  and  wanted  me 
to  sign  it.  I  told  him  that  I  would  sign  the  paper  only  with 
the  understanding  that  it  was  satisfactory  to  Mr.  Willard 
Wells.  I  was  going  to  sign  it  Red  Cross  Pharmacy  first,  then 
I  told  him  that  we  had  no  rating  and  I  don't  know  whether 
to  sign  it  E.  W.  Wells  &  Son  or  not.  He  said  'Yes,  go  ahead, 
sign  it  E.  W.  Wells  &  Son.'  I  told  him  then  it  must  have 
the  absolute  approval  of  E.  W.  Wells  &  Son.  I  would  only 
sign  it  on  that  condition.  He  said  he  saw  Mr.  Wells  and  it 
would  take  a  month  to  fix  everything  up  satisfactorily.  At 
that  time  Willard  Wells  was  gone.  At  the  time  I  signed  it, 
J  did  not  know  that  I  was  signing  a  promissory  note.    I 
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did  not  know  that  until  Willard  Wells  called  my  attention 
to  it,  after  one  of  the  Mr.  Mahans  had  called  his  attention 
to  it;  that  was  after  the  machine  arrived,  about  the  25th 
of  November.  I  talked  with  Willard  Wells  after  he  returned, 
I  don't  know  whether  I  told  him  I  had  signed  it  or  not,  but 
I  did  not  tell  him  I  had  signed  the  name  of  E.  W.  Wells  & 
Son  and  I  did  not  tell  him  I  had  signed  a  promissory  note. 
The  first  conversation  I  had  with  Mr.  Wells  about  signing 
the  name  of  E.  W.  Wells  &  Son  to  it  was  when  the  contract 
came  back,  about  the  3d  or  4th  or  5th  of  October.  Willard 
Wells  in  the  first  conversation  I  had  with  him  never  in  any 
way  authorized  me  to  sign  the  name  of  E.  W.  Wells  &  Son  to 
this  paper.  I  simply  signed  it  that  way  because  the  Bed  Cross 
Pharmacy  had  no  rating  and  I  never  imagined  I  was  signing 
a  serious  paper  of  that  kind,  and  I  signed  it  on  the  condition 
that  it  should  have  the  approval  of  Willard  Wells." 

He  was  asked^  on  cross-examination,  why  he  signed  the 
name  of  E.  W.  Wells  &  Son  to  the  note  and  not  the  names 
of  the  two  stores.  He  answered:  **I  didn't  know  it  was  a 
note,  I  was  going  to  sign  Red  Cross  Pharmacy,  and  I  told 
him  that  we  had  no  rating,  and  it  was  a  kind  of  mutual  agree- 
ment that  I  should  sign  *E.  W.  Wells  &  Son'  and  I  only 
signed  that  on  condition  that  it  would  be  absolutely  satis- 
factory to  E.  W.  Wells  &  Son.  I  did  not  know  this  was  a 
note.  I  did  not  read  it  before  I  signed  it  because  I  was 
very  busy  that  day  and  did  not  have  time  to  go  into  the 
matter  thoroughly,  and  in  fact  I  never  signed  a  paper  like 
this  before  in  my  life.  .  .  .  Mr.  Gray  came  back  a  second 
time  and  told  me  he  had  seen  Mr.  Wells  and  told  him  that  I 
was  satisfied  with  it,  and  he  told  me  that  it  was  satisfactory 
to  Mr.  Wells  to  take  the  matter  up.  That  was  the  day  I 
signed  the  contract.  The  last  time  I  talked  with  Mr.  Gray, 
Mr.  Wells  had  gone  away." 

Plaintiff  testified  that  he  did  not  claim  to  be  the  holder  "in 
due  course  before  maturity  and  for  value,"  but  solely  under 
"such  rights  as  the  Commercial  Security  Company  had 
therein"  and  that  he  knew  what  the  consideration  of  the 
note  was.  It  was  held  by  us,  in  Meyer  v.  Lovdal,  6  Cal.  App. 
369,  [92  Pac.  322],  that  upon  proof  of  fraud  in  the  inception 
of  the  note  the  burden  is  cast  upon  the  indorsee  to  show  that 
he  is  an  innocent  holder,  which  he  may  do  by  showing  that 
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he  purchased  the  note  before  maturity  or  from  an  innocent 
indorser  for  value  in  the  usual  course  of  business.  See,  also, 
cases  there  cited. 

The  indorsee  of  overdue  paper  takes  it  with  notice  that  it 
is  subject  to  some  defense,  for  he  takes  it  at  a  time  when  in 
due  course  it  should  have  been  paid.  He  is,  therefore,  sub- 
ject to  the  defense  that  it  was  affected  in  its  inception  with 
some  inherent  vice,  as,  for  example,  fraud,  illegality,  duress, 
want  of  consideration,  payment,  or  some  equitable  defense 
arising  out  of  the  transaction  in  which  the  paper  was  given. 
(1  Daniel  on  Negotiable  Instruments,  sec.  725a.) 

The  evidence  was  that  the  security  company  purchased  the 
note  after  the  maturity  of  the  first  installment.  This  raises 
the  question  whether  a  purchaser  or  indorsee  of  a  promissory 
note,  payable  in  installments,  after  one  installment  is  due  and 
unpaid,  must  be  charged  with  notice  of  the  dishonor  of  the 
entire  note  and  of  the  maker's  equities;  and  does  such  an 
infirmity  affect  every  installment  alike  t 

Mr.  Daniels,  in  his  Negotiable  Instruments,  volume  1,  sec- 
tion 787,  says:  ''If  the  note  be  payable  by  installments  it  is 
dishonored  when  the  first  installment  becomes  overdue  and 
unpaid,  and  he  who  takes  it  afterward  takes  it  subject  to  all 
equities  between  the  original  parties."  Vinton  v.  King,  4 
Allen,  562;  Filed  v.  Tibbetfs,  57  Mo.  359;  Hart  v.  Stickney, 
41  Wis.  630,  are  cited  and  fully  support  the  text.  The  rea- 
son for  the  rule  is  given  in  Vinton  v.  King,  and  seems  to  ua 
entirely  satisfactory.  Said  the  court,  by  Mr.  Justice  Metcalf : 
"The  note  is  a  single  contract  to  pay  $212  in  four  half-yearly 
installments,  and  the  plaintiff  took  it  with  notice  on  its  face 
that,  as  to  the  first  installment,  the  defendant  might  have 
a  justifiable  cause  for  withholding  payment,  whatever  that 
cause  might  be;  whether  a  cause  which  affected  that  install- 
ment only — as  a  release  thereof  by  the  payee,  or  a  legal 
set-off  against  him  to  the  amount  thereof — or  a  cause  which 
between  him  and  the  payee,  vitiated  the  whole  note,  as 
want  of  failure  of  consideration,  unlawful  consideration,  fraud 
or  duress.  And  if  the  payee  had  sued  for  the  recovery  of 
the  first  installment,  before  the  second  was  payable,  the  de- 
fendant might  have  defeated  the  action,  by  showing  that  the 
note  was  wholly  void ;  and  a  judgment  for  him,  on  such  ground 
of  defense,  would  have  been  conclusive  against  the  main- 
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tenance,  by  the  payee,  of  a  subsequent  action  to  recover  the 
other  installments." 

It  remains  to  determine  whether  defendant  supported  its 
defense  by  sufficient  evidence. 

There  is,  in  our  opinion,  sufficient  evidence  to  show  that 
the  contract  and  note,  purporting  to  have  been  executed  by 
defendant,  was  signed  without  its  authority  induced  by  the 
false  and  fraudulent  representation  of  the  agent  of  the  manu- 
facturing company.  This  is  fully  shown  by  the  testimony  of 
witness  Wells  and  witness  Correll  and  is  undisputed.  The 
only  question  as  to  which  there  might  be  two  different  opin- 
ions is — Was  the  court  authorized  to  find  from  the  evidence 
that  defendant  did  not  ratify  the  act  of  Correll  in  signing  its 
name  to  the  so-called  order  and  promissory  notet 

We  have  given  the  evidence  very  fully  and  need  not  enter 
upon  an  extended  comment  as  to  what  inferences  may  justly 
be  drawn  from  it.  The  payee  of  the  note  is  answerable  for 
the  acts  of  its  duly  authorized  agent,  Qray,  among  which 
were  his  false  representations  that  defendant  had  agreed  to 
enter  into  the  contract  and  that  Correll  might  sign  for  it; 
that  Qray  prepared  the  papers  and  directed  how  they  should 
be  signed;  that  he  left  no  copy  with  Correll,  in  the  absence 
of  which  Willard  Wells,  who  represented  the  defendant,  had 
no  means  of  knowing  what  were  the  provisions  of  the  con- 
tract. Correll  testified  that  he  did  not  know  he  was  signing 
a  promissory  note  and  Wells  testified  that  he  did  not  know 
this  fact  until  his  attention  was  called  to  it  by  his  attorneys 
after  he  had  written  the  letter  of  August  22,  1911.  No  copy 
of  the  contract  was  sent  to  defendant  until  some  time  in  Oc- 
tober. This  letter,  of  August  22,  1911,  relied  upon  by  plain- 
tiff as  a  ratification  of  the  contract,  was  written  in  ignorance 
of  its  details  and  especially  in  ignorance  that  it  had  attached 
to  it  a  promissory  note  signed  by  defendant.  There  was  no 
correspondence  between  the  parties  except  this  letter  of  Au- 
gust 22  and  the  reply  of  September  6,  until  September  29, 
when  the  manufacturing  company  wrote  the  letter  herein- 
above set  out,  to  which  defendant  repeated  its  statement  that 
it  would  not  accept  the  proposition,  calling  attention  to  its 
letter  of  August  22.  It  was  on  September  29,  1911,  that  the 
note  was  assigned  to  the  security  company,  but  it  did  not 
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get  into  the  hands  of  plaintiff  as  owner  until  about  a  year 
later,  although  he  had  it  for  collection  in  January,  1912. 

Turning  to  the  letter  of  August  22,  we  cannot  see  how  it 
can  by  its  terms  be  regarded  as  in  any  sense  a  ratification; 
it  distinctly  states  that  the  contract  is  not  satisfactory.  When 
the  telegram  of  the  21st  of  August  and  the  letter  of  the  22d 
were  sent,  defendant  had  but  an  imperfect  knowledge  of  the 
contract  and  none  whatever  as  to  how  it  was  signed  or  that 
it  embraced  a  promissory  note  signed  by  defendant.  If  Cor- 
rell  may  be  said  to  have  been  defendant's  agent,  which  in 
fact  he  was  not,  he  could  not  exceed  his  authority  as  such 
agent  and  a  ratification  of  his  unauthorized  acts  can  only 
operate  after  full  knowledge  of  those  facts.  {Davidson  v. 
Dallas,  8  Cal.  227.)  **The  essence  of  either  an  election  or 
ratification  is  that  it  was  done  advisedly  with  full  knowledge 
of  the  party's  rights"  {King  v.  Lagrange,  50  Cal.  328) ;  the 
party  to  be  charged  **must  have  fully  known  what  he  was 
doing."  {Brown  v.  Rouse,  104  Cal.  672,  [38  Pac.  507].) 
We  can  discover  no  intention  of  defendant  to  ratify  the  con- 
tract relied  upon,  either  in  the  correspondence  or  anything 
that  took  place  between  the  parties.  Some  printed  matter 
was  sent  defendant  in  October  which  it  refused  to  receive. 
The  automobile  was  not  sent  until  in  November,  more  than 
two  months  after  defendant  had  written  that  the  contract  was 
not  satisfactory,  and  it  was  not  such  a  machine  as  was 
promised  but  an  inferior  one.  The  manufacturing  company 
was  promptly  notified  that  it  would  not  be  accepted  and  that 
it  was  held  subject  to  the  shipper's  order. 

Plaintiff  alleges  in  his  complaint  that  "the  said  defendant  by 
its  agent,  duly  authorized  thereto,  made  and  signed  its  promis- 
sory note  of  which  the  following  is  a  copy."  We  do  not 
think  he  has  established  this  issue  either  by  showing  the  direct 
authority  of  defendant  given  to  its  agent  or  by  its  subsequent 
ratification  of  the  act  of  the  alleged  agent  of  defendant. 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  1183.    Third  Appellate  District.— April  2,  1914.] 

C-  H.  OTTEN,  Appellant,  v.  JOHN  D.  SPRECKELS,  Re- 

spondent. 

Niw  Trial — Order  Granting — CoNrLicriNG  Evidencr — Provincb  or 
Trial  Court— Beview  on  Appeal.— Where  there  is  a  conflict  in  the 
evidence,  an  order  granting  a  new  trial  upon  the  ground  of  the  in- 
sufficiency of  the  evidence  to  support  the  verdict  is  entirely  within 
the  legal  discretion  of  the  trial  court;  and  even  in  cases  where  there 
may  not  appear  to  be  a  conflict  in  the  evidence,  and  where  all  the 
proofs  seem  to  be  favorable  to  one  or  the  other  of  the  parties  liti- 
gant, the  question  as  to  the  probative  force  of  the  testimony,  on  the 
motion  for  a  new  trial,  is  one  whose  determination  ia  for  the  trial 
court. 

Id. — Preponderance  or  Sufficiency  of  Evidence — Questions  for  Jury 
AND  Trial  Court. — The  plaintiff  in  a  civil  action  must  establish  his 
case  by  a  preponderance  of  proof,  but  although  many  witnesses 
may  testify  directly  in  favor  of  his  position,  and  no  adverse  testi- 
mony be  directly  adduced,  it  is  still  with  the  jury,  in  the  first  in- 
stance, and  finally  with  the  trial  court  where  a  new  trial  ia  aisked 
on  the  ground  of  the  insufficiency  of  the  evidence  to  support  the 
verdict,  to  say  whether  such  testimony,  when  subjected  to  the  legal 
tests  whereby  the  probative  value  of  evidence  is  to  be  judged,  meas- 
ures up  to  the  requirement  of  the  law  as  to  the  degree  of  proof 
essential  to  the  support  of  an  issue  of  fkct. 

Id. — Contract  to  Supply  Papers  for  Newspaper  Route — AcnoN  for 
Breach — Refusal  of  New  Trial  Conditionally. — In  this  action 
by  the  owner  of  a  newspaper  route  to  recover  damages  for  breach 
of  contract  to  supply  him  with  newspapers  to  deliver  to  subscribers, 
the  court  did  not  abuse  its  discretion  in  requiring  the  plaintiff,  aa  a 
condition  to  denjdng  the  motion  of  the  defendant  for  a  new  trial, 
to  remit  the  sum  of  three  thousand  dollars  from  the  verdict  of  eight 
thousand  dollars  returned  in  favor  of  the  plaintiff. 

Id.— Damages  for  Breach  of  Contract — Evidence — Amounts  Offered 
FOR  Route  by  Purchasers. — In  such  action  the  fact  that  the  plain- 
tiff was  offered  certain  sums  for  certain  subdivisions  of  the  news- 
paper route,  while  perhaps  some  evidence  of  the  value  of  the  route, 
is  not  the  true  or  even  an  approximately  satisfactory  test  of  its 
actual  value.  Neither  is  the  fact  that  the  defendant  obtained  a 
purchaser  willing  to  pay  a  certain  amount  for  the  entire  route. 

Id.— Earnings  and  Amount  Paid  for  Routs  as  Showing  Its  yALUX.~i 
In  determining  the  value  of  the  route  it  la  proper  to  consider  the  net 
sum  that  the  plaintiff,  with  approximate  uniformity,  earned  there- 
from, and  also  the  sum  actually  paid  therefor* 
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Id.— Contract^— Pboo»  That  Signer  is  not  Bkal  Partt  in  Intbbest.— 
The  plaintiff  in  imeh  action  may  show  bj  oral  evidence  that  the 
written  contract,  pleaded  in  his  complaint  and  signed  bj  another 
than  himself,  was  signed  by  soch  person  as  agent  for  the  plaintiff 
or  as  a  mere  matter  of  convenience,  and  that  the  plaintiff  is  the 
real  partj  in  interest. 

Id. — Denial  on  Information  and  Belov  op  Execution  or  Gontragt — 
Whether  Admission  o»  Dub  Execution. — A  denial  by  the  defend- 
ant, on  information  and  belief,  of  the  execution  and  delivery  of 
such  contract,  is  not  tantamount  to  an  admission  of  its  due  execu- 
tion, in  the  presence  of  positive  denials  that  the  plaintiff  is  the  real 
party  in  interest  and  that  the  person  whose  name  is  subscribed 
signed  as  a  matter  of  convenience  or  as  agent  for  the  plaintiff. 

Id. — Variance — Allegation  of  Written  Contract^— Proof  of  Oral 
Agreement. — The  variance  between  allegations  and  proof  is  not 
fatal  where  the  complaint  alleges  the  contract  as  written,  while  the 
evidence  shows  an  oral  agreement,  the  plaintiff  being  driven  to  parol 
evidence  by  the  ruling  of  the  court  excluding  the  contract  as  alleged. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  granting  a  new  triaL 
John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastiek  &  Partridge,  for  Appellant 

Bourdette  &  Bacon,  for  Respondent 

HART,  J. — The  plaintiff  brought  this  action  to  recover  dam- 
ages in  the  sum  of  ten  thousand  seven  hundred  and  fifty  dol- 
lars,  for  the  alleged  breach  by  the  defendant  of  the  terms 
of  a  certain  contract,  which  is  set  out  in  haec  verba  in  the 
complaint. 

A  jury  was  called  to  try  the  questions  of  fact,  and  a  verdict 
returned  in  favor  of  the  plaintiff,  assessing  his  damages  at 
the  sum  of  eight  thousand  dollars.  In  due  time  a  motion  for 
a  new  trial  was  submitted  by  the  defendant  upon  the  grounds 
of  newly  discovered  evidence,  etc.,  excessive  damages  appear- 
ing to  have  been  awarded  under  the  influence  of  passion  and 
prejudice,  insufficiency  of  the  evidence  to  justify  the  verdict 
and  errors  in  law  occurring  at  the  trial  and  excepted  to  by 
the  defendant    Upon  hearing  said  motion,  the  court  made 
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the  following  order:  "•  •  .  It  is  ordered  that  the  motion  will 
be  granted,  unless  the  plaintiff  within  twenty  days  from  the 
date  of  entry  hereof  remits  from  the  amount  of  the  verdict 
and  judgment  herein  the  sum  of  three  thousand  ($3000.00) 
dollars.  If  said  amount  will  be  remitted,  an  order  will  be 
entered  denying  defendant's  motion  for  a  new  triaL** 

The  plaintiff  having  refused  or  failed  to  remit  the  amount 
so  specified  by  the  court,  the  motion  for  a  new  trial  stood  as 
having  been  granted.  This  appeal  is  prosecuted  by  the  plain- 
tiff from  the  order  granting  said  motion. 

The  contract  set  out  in  the  complaint  is  in  writing  and 
purports  to  have  been  made  on  the  thirtieth  day  of  Septem- 
ber, 1903.  Although,  in  the  preliminary  part  of  the  instru- 
ment, technically  called  the  *' premises,**  the  name  of  the 
plaintiff  appears  as  **the  party  of  the  second  part,"  the  in- 
strument thus  purporting  to  be  that  of  the  defendant  and 
the  San  Francisco  Call,  as  the  parties  of  the  first  part,  and 
the  plaintiff  as  the  party  of  the  second  part,  the  agreement 
was  signed  by  one  Nicholas  Ohlandt  as  the  second  party,  or  in 
the  place  and  stead  of  the  plaintiff. 

The  agreement  constitutes  the  written  evidence  of  a  sale  and 
transfer  by  the  first  parties  to  the  second  party,  in  considera- 
tion of  the  sum  of  three  thousand  dollars,  paid  by  the  latter 
to  the  former,  of  '*the  agency  of  and  for  the  said  San  Fran- 
CISCO  Call,  and  of  and  for  that  certain  newspaper  route  of 
the  said  .  .  .  Call,  lying  and  being  in  and  about  the  city  of 
Berkeley,  state  of  California,  and  more  particularly  described 
as  follows,  to  wit:"  and  here  follows  a  minute  description  of 
the  boundaries  of  the  route  so  sold. 

The  contract  provided  that  the  parties  of  the  first  part  will, 
at  a  certain  specified  price  per  week,  or  at  such  other  price 
as  may  thereafter  be  mutually  agreed  upon  by  the  parties, 
furnish  the  second  party  with  a  sufficient  number  of  the  daily 
issues  of  said  newspaper  to  supply  said  newspaper  route.  It 
further  provided  that  the  second  party  "shall  manage,  con- 
trol and  conduct  the  said  newspaper  route  in  such  manner, 
and  with  such  efficiency,  as  shall  be  for  the  best  interests 
of  the  said  San  Francisco  Call  newspaper,  and  shall  maintain 
and  preserve  the  extent  and  value  of  said  newspaper  route 
to  the  satisfaction  of  said  parties  of  the  first  part.  .  .  .  And 
the  said  parties  of  the  first  part  .  .  .  further  reserve  the 
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right  to  give  their  written  consent  before  any  legal  transfer  of 
this  contract  shall  be  made." 

The  complaint  alleges  that,  ''although  said  contract  was 
signed  by  Nicholas  Ohlandt,  the  real  party  in  interest  was  and 
still  is  this  plaintiff;  that  said  contract  was  signed  by  said 
Nicholas  Ohlandt  only  for  convenience,  and  that  said  facts 
were  at  the  time  of  entering  into  said  contract^  and  ever  since, 
well  known  to  defendant."  It  is  further  alleged  that,  on 
the  first  day  of  January,  1909,  the  defendant  "ceased  to 
supply  the  daily  or  any  issues  of  said  San  Francisco  Call  to 
this  plaintiff,  and  ever  since  has  refused  and  neglected,  and 
still  refuses  to  supply  any  thereof  to  plaintiff." 

The  defendant  filed  an  answer  to  the  complaint  and  also  a 
cross-complaint. 

By  the  answer,  the  defendant  alleges  that  ''he  has  no  knowl- 
edge, information  or  belief  as  to  whether  the  contract  alleged 
in  said  complaint  between  the  said  plaintiff  and  this  defend- 
ant was  ever  executed  or  delivered  as  alleged  in  paragraph 
one  thereof,  and  basing  his  denial  upon  that  ground,  denies 
that  the  plaintiff  and  defendant  herein  did,  on  the  thirtieth 
day  of  September,  1903,  or  at  any  other  time,  or  at  all,  enter 
into  the  contract  set  out"  in  said  complaint,  "or  ever  entered 
into  any  contract  of  any  kind  or  character,"  or  that  he  ever 
entered  into  the  contract  set  out  in  the  complaint  with  Nicholas 
Ohlandt,  as  a  party  thereto.  The  answer  positively  denies  that 
the  real  party  in  interest  to  said  contract  was  or  is  the  plain- 
tiff, and  likewise  denies  that  said  Ohlandt  signed  said  contract 
for  convenience  only,  or  that,  at  the  time  the  same  was  exe- 
cuted, the  defendant  knew  that  the  plaintiff  herein  was  the 
real  party  in  interest  to  the  said  contract. 

The  cross-complaint  avers  that,  for  more  than  two  years 
prior  to  the  commencement  of  this  action,  which  was  April 
21,  1909,  the  plaintiff  was  engaged  in  distributing  the  Call 
in  a  certain  district  in  the  town  of  Berkeley,  under  an  agree- 
ment whereby  the  plaintiff  paid  the  defendant  for  such  news- 
papers as  were  delivered  to  him  for  distribution  in  said 
district,  and  collected  from  the  subscribers  payments  for  the 
papers  so  delivered,  monthly,  in  the  name  of  the  .  .  .  Call, 
for  the  defendant,  "and  at  all  times  conducted  the  business 
of  distributing  the  said  newspapers  and  collecting  therefor, 
as  the  business  of  the  said  San  Francisco  CaU'*j  that  said 
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agreement  further  provided  that  the  plaintiff  should  so  man- 
age the  distribution  and  delivery  of  the  said  newspapers  and 
make  such  collections  as  to  maintain  and  preserve  the  extent 
and  value  of  the  business  done  by  the  said  .  .  .  Call  in  said 
district,  and  to  the  satisfaction  of  the  said  defendant. 

It  is  charged  in  the  cross-complaint  that  the  plaintiff  failed 
properly  to  manage  and  conduct  said  business,  in  that  he  fre- 
quently failed  to  deliver  said  newspapers  to  subscribers  at 
the  proper  hour  in  the  morning;  that,  in  rainy  weather,  he 
caused  the  same  to  be  thrown  into  the  yards  of  the  subscribers, 
instead  of  delivering  them  upon  the  porches,  so  that  said 
papers  would  lie  in  the  rain  and  become  wet,  and  that  he 
failed  to  present  or  collect  the  accounts  for  said  newspapers 
promptly,  and  would  allow  the  same  to  run  for  months  at 
a  time  uncollected.  It  is  alleged  that,  by  reason  of  the  plain- 
tiff's aforesaid  carelessness  and  negligence  in  properly  man- 
aging said  business  and  promptly  collecting  the  accounts  for 
the  newspapers  supplied  to  him  by  the  defendant  for  distribu- 
tion and  delivery  in  said  district,  the  business  of  the  said 
defendant  in  the  said  district  was  reduced  and  decreased  in 
extent  and  its  value  greatly  depreciated.  The  defendant,  so 
the  cross-complaint  further  alleges,  often  called  the  plaintiff's 
attention  to  his  remissness  in  attending  to  and  managing  the 
business  in  the  manner  exacted  by  the  agreement,  but  that 
the  plaintiff  paid  no  attention  to  the  remonstrances  of  the  de- 
fendant in  that  regard;  that  the  business  of  the  defendant 
was  thereby  threatened  with  extinction  and  that  thereupon, 
and  on  the  first  day  of  January,  1909,  the  defendant  did  re- 
fuse to  deliver  to  the  plaintiff  any  newspapers  to  be  used 
by  him  and  distributed  in  the  said  district  and  commenced 
the  distribution  thereof  upon  his  own  account. 

The  plaintiff,  answering  the  cross-complaint,  specifically 
denies  the  averments  thereof. 

The  plaintiff  contends  that  the  evidence  is  sufficient  to  sup- 
port the  verdict  in  all  respects,  and  that,  therefore,  the  court 
was  without  legal  justification  for  ordering  him,  as  a  condition 
precedent  to  the  denial  of  the  defendant's  motion  for  a  new 
trial,  to  remit  or  consent  to  the  reduction  in  the  sum  of  three 
thousand  dollars,  or  in  any  other  sum  of  the  amount  or  dam- 
ages awarded  him  by  the  jury. 
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It  will  not,  of  course,  be  doubted  that  the  order  from  which 
this  appeal  is  prosecuted,  although  expressing  the  judgment 
of  the  court  that  the  evidence  is  sufficient  to  justify  a  verdict 
for  the  certain  amount  of  damages  specified  tiierein,  is  never- 
theless one  granting  a  new  trial  upon  the  ground  that  the 
evidence  is  insufficient  to  support  the  verdict  as  rendered  and 
returned.  Indeed,  the  order  is,  in  legal  effect,  nothing  less 
than  one  based  upon  the  ground  that  the  evidence  is  insuffi- 
cient to  justify  the  verdict. 

While  counsel  for  the  defendant  insist  (whether  correctly 
or  incorrectly,  it  is  not  necessary  to  determine  here)  that  the 
order  appealed  from,  by  reason  of  its  peculiar  phraseology, 
may  be  upheld  upon  any  of  the  grounds  stated  in  the  notice  of 
motion  for  a  new  trial,  assuming  all  said  grounds  to  be  legally 
tenable,  we  are  of  the  opinion  that  the  only  question  submitted 
by  this  appeal  to  which  attention  need  be  given  is  whether 
it  may  reasonably  be  held  that  the  record  discloses  any  evi- 
dence from  which  the  jury  might  have  justly  found  that  the 
plaintiff  suffered  no  greater  damage  than  that  represented 
by  the  sum  to  which  the  court  required  the  plaintiff,  on  pain 
of  granting  the  motion  for  a  new  trial,  to  consent  to  a  re- 
duction of  the  amount  of  damages  awarded  by  the  jury.  If 
there  is  such  evidence,  then  it  is  not  for  this  court  to  declare 
that  the  order  appealed  from  is  erroneous;  for  it  is  well 
settled  that  where  there  is  a  conflict  in  the  evidence,  an  order 
granting  a  new  trial  upon  the  ground  of  the  insufficiency  of 
the  evidence  to  support  the  verdict  is  entirely  within  the  legal 
discretion  of  the  trial  court.  {Domico  v.  Casassa,  101  Cal. 
413,  [35  Pac.  1024] ;  MUls  v.  Oregon  By.  &  Navigation  Co., 
102  Cal.  357,  [36  Pac.  772] ;  Warner  v.  Tliomas  Dyeing  & 
Cleaning  Works,  105  CaL  409,  [38  Pac.  960] ;  In  re  Martin, 
113  Cal.  480,  [45  Pac.  813] ;  Oreen  v.  SovXe,  145  Cal.  96,  102, 
[78  Pac.  337] ;  Cutten  v.  Pearsall,  146  Cal.  690,  [81  Pac  25] ; 
McCarthy  v.  Morris,  17  CaL  App.  723,  [121  Pac.  696] ;  Shea- 
Bocqueraz  Co.  v.  Eartman,  20  Cal.  App.  534,  536,  [129  Pac. 
807].)  Indeed,  it  has  repeatedly  been  said  in  the  cases  that 
the  action  of  a  trial  court,  in  granting  a  new  trial  upon  the 
ground  of  the  insufficiency  of  the  evidence  to  justify  the 
decision,  "is  so  far  a  matter  within  its  discretion  that,  if 
there  is  any  appreciable  conflict  in  the  evidence,  it  ia  not 
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open  to  review."  (Newman  v.  Overland  Pac.  Ry.  Co.,  132 
Cal.  74,  [64  Pac.  110] ;  and  cases  therein  cited.) 

It  is  true,  as  is  said  in  Harrison  v.  Sutter  8t,  Ry.  Co.,  116 
Cal.  161,  [47  Pac.  1020] ;  "that  such  discretion  is  not  a  right  to 
the  exertion  of  the  mere  personal  or  arbitrary  will  of  the 
judge,  but  it  is  a  power  governed  by  fixed  rules  of  law,  and 
to  be  reasonably  exercised  within  those  rules,  to  the  accom- 
plishment of  justice.  But  so  long  as  a  case  made  presents 
an  instance  showing  a  reasonable  or  even  fairly  debatable 
justification,  under  the  law,  for  the  action  taken,  such  action 
will  not  be  here  set  aside,  even  if,  as  a  question  of  first  im- 
pression, we  might  feel  inclined  to  take  a  different  view  from 
that  of  the  court  below  as  to  the  propriety  of  its  action.  .  .  . 
The  opportunities  of  the  trial  court,  in  such  instances,  for 
reaching  just  conclusions  are,  as  a  general  thing,  so  superior 
to  our  own,  that  we  will  not  presume  to  set  our  judgment 
against  that  of  the  former,  where  there  appears  any  rea- 
sonable room  for  difference." 

Moreover,  even  in  cases  where  there  may  not  appear  to  be 
a  conflict  in  the  evidence,  and  where  all  the  proofs  seem  to 
be  favorable  to  the  one  or  the  other  of  the  parties  litigant, 
the  question  as  to  the  probative  force  or  evidentiary  value  of 
the  testimony,  in  a  proceeding  on  a  motion  for  a  new  trial 
based  upon  the  ground  that  the  evidence  is  insufficient  to 
justify  the  verdict,  is  one  whose  determination  is  with  the  trial 
court.  The  rule  (elementary  and  commonly  familiar  in  our 
system  of  jurisprudence)  is  that  the  plaintiff  in  a  civil  action 
must  establish  his  case  by  a  preponderance  of  proof,  but, 
although  many  witnesses  may  testify  directly  in  favor  of  his 
position,  and  no  adversary  testimony  directly  adduced,  it 
is  still  with  the  jury,  in  the  first  instance,  and  finally  with 
the  trial  court,  where  a  new  trial  is  asked  on  the  ground  stated, 
to  say  whether  such  testimony,  when  subjected  to  the  legal 
tests  whereby  the  probative  value  of  evidence  is  to  be  judged, 
measures  up  to  the  requirement  of  the  law  as  to  the  degree 
of  proof  essential  to  the  support  of  an  issue  of  fact.  Of 
course,  as  has  frequently  been  asserted,  neither  the  jury  nor 
the  judge,  in  such  a  case,  can  arbitrarily  reject  testimony  re- 
ceived in  proof  of  the  ultimate  fact,  or  thus  declare  it  to 
be  unworthy  of  credence,  but  it  is  the  duty  of  both,  when 
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exercising  their  respective  functions  with  reference  thereto, 
to  consider  and  dispose  of  it  by  the  light  of  the  surrounding 
circumstances  of  the  transaction  constituting  the  subject- 
matter  of  the  litigation,  and  their  action  in  that  regard  will 
not  be  disturbed  on  appeal  where  there  appears  to  flow  from 
the  general  surrounding  circumstances  of  the  case  probable 
justification  for  discrediting  or  giving  no  weight  to  testimony 
which,  on  its  face,  may  bear  all  the  earmarks  of  probability. 

Now,  as  before  stated,  from  the  nature  of  the  order  com- 
plained of  here,  it  is  manifest  that  the  question  with  which 
this  court  is  mainly  concerned  has  reference  to  the  evidence 
bearing  upon  the  question  of  the  value  of  the  route  over  which 
this  controversy  has  arisen,  such  value  obviously  constituting 
the  measure  of  damages  for  the  alleged  breach  of  the  agree- 
ment which  is  the  foundation  of  the  plaintiff's  right  to  a 
recovery,  if  any  he  has. 

An  examination  of  the  record  before  us  will  show  that  the 
testimony — both  that  produced  by  the  plaintiff  and  that  pre- 
sented by  the  defendant — addressed  to  the  question  of  value 
it  not  of  a  very  satisfactory  character,  yet,  testing  the  evi- 
dence upon  that  element  of  the  case  by  the  principles  above 
stated,  we  do  not  feel  that  we  are  thus  placed  in  a  position 
to  say  that  the  court,  in  making  the  order  from  which  this 
appeal  is  prosecuted,  transcended  the  bounds  of  a  sound  judi- 
cial discretion. 

It  appears  that  when  the  plaintiff  offered  the  pleaded  con- 
tract in  evidence,  objection  by  counsel  for  the  defendant  to  its 
admission  was  sustained  by  the  court.  The  record  does  not 
reveal  the  particular  ground  upon  which  the  objection  was 
interposed  or  sustained,  but  it  appears  from  the  briefa  that 
the  theory  upon  which  the  contract  was  excluded  was  that, 
from  the  fact  that  the  instrument  appeared  upon  its  face  to 
have  been  signed  and  executed  by  said  Ohlandt,  it  was  not 
the  contract  of  the  plaintiff  and  that  the  latter  was  not, 
therefore,  the  real  party  in  interest  thereto.  However,  the 
court  permitted  the  plaintiff,  over  objection  by  the  defendant, 
to  prove  an  oral  agreement,  between  which  and  the  contract 
pleaded  in  the  complaint  we  perceive  no  substantial  difference 
in  terms,  conditions,  etc.,  whereby  the  plaintiff  was  vested 
with  the  agency  of  the  Call  in  the  territory  described  in  the 
contract  as  set  out  in  the  complaint  for  the  distribution  and 
delivery  therein  of  the  said  newspaper. 


Digitized  by  VjOOQ IC 


April,  1914.]  Otten  v.  Spreckels.  259 

The  evidence  addressed  to  the  proof  of  the  value  of  said 
route  showed  these  facts :  That,  in  the  year  1903,  the  plaintiff's 
net  income  from  the  route  amounted  to  the  sum  of  one  hun- 
dred and  ten  dollars  per  month ;  that  by  the  month  of  Novem- 
ber, 1906,  he  had  increased  the  number  of  subscribers  in  his 
route  from  four  hundred  and  seventy  to  nine  hundred,  and 
that  the  expense  in  serving  each  subscriber  remained  the  same 
as  it  had  always  been  during  the  period  preceding  that  time; 
that,  in  the  month  of  November,  1906,  the  plaintiff  delivered 
papers  to  about  five  hundred  subscribers  and  netted  there- 
from the  sum  of  one  hundred  and  thirty-one  dollars;  that, 
in  August,  1908,  the  plaintiff  leased  to  one  Mills  a  portion 
of  the  route,  in  which  portion  there  were  five  hundred  sub- 
scribers, and  for  which  the  latter  paid  to  the  plaintiff  the 
sum  of  fifty  dollars  per  month,  or  ten  cents  per  subscriber; 
that  thereafter  (in  the  month  of  September,  1908)  the  same 
territory  leased  to  Mills  was  leased  to  one  Hanna,  the  monthly 
rental  therefor  being  fifty  dollars;  that,  after  the  plaintiff 
had  leased  to  Mills  as  above  explained,  he  had  left  six  hun- 
dred and  sixty-two  subscribers  to  whom  he  delivered  the  Call, 
and  that  his  net  profits  from  the  delivery  to  said  subscribers 
and  the  rentals  received  for  other  portions  of  his  territory 
totaled  a  sum  exceeding  two  hundred  dollars  per  month.  It 
further  appears  that  the  plaintiff  had  been  offered  three 
thousand  two  hundred  and  fifty  dollars  for  a  certain  one- 
third  of  the  territory,  three  thousand  seven  hundred  and  fifty 
dollars  for  another  third  thereof  and  three  thousand  seven 
hundred  and  fifty  dollars  for  the  remaining  third,  totaling 
for  the  entire  territory  the  sum  of  ten  thousand  seven  hundred 
and  fifty  dollars,  which  constitutes  the  amount  for  which  he 
has  sued. 

Ohlandt,  testifying  for  the  plaintiff,  was  permitted  to  say, 
against  the  objection  by  the  defendant,  that  he  bought  the 
route  for  the  plaintiff,  Otten,  and  one  Cordes,  who  were  his 
friends,  and  that  his  "best  recollection"  was  that  he  paid 
therefor  between  eight  and  nine  thousand  dollars.  This  testi- 
mony undoubtedly  referred  to  the  transaction  involving  and 
culminating  in  the  written  contract  set  out  in  the  complaint, 
and,  parenthetically,  it  may  be  observed  that  there  is  a  wide 
variance  between  said  testimony  and  said  contract  as  to  the 
sum  paid  by  Ohlandt  for  the  route  under  that  instrument, 
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which  declares  that  its  consideration  or  the  amount  paid  for 
said  route  was  the  sum  of  three  thousand  dollars. 

The  foregoing  represents  a  statement,  in  substance,  of  all 
the  testimony  adduced  by  the  plaintiff  in  support  of  his  esti- 
mate of  the  value  of  the  route. 

The  defendant  showed  that,  having  become  dissatisfied  with 
the  plaintiff's  management  of  the  business  of  distributing  the 
Call  in  the  territory  involved  in  this  controversy,  he  decided 
to  terminate  the  agreement  whereby  the  latter  became  his 
agent  in  said  territory,  and  to  that  end  procured  a  purchaser 
of  said  route,  who  agreed  to  pay  therefor  the  sum  of  five 
thousand  dollars,  the  same  to  be  paid  to  the  plaintiff,  and 
that  said  proposed  purchaser  deposited  with  the  Call  the  sum 
of  five  hundred  dollars,  on  the  purchase  price.  The  plaintiff 
refused  to  accept  this  offer,  declaring  it  to  be  inadequate  to 
the  value  of  the  route.  The  defendant,  however,  further 
showed,  by  the  production  of  copies  of  letters  addressed,  from 
time  to  time,  by  the  Call  to  the  plaintiff,  that  the  latter 's  man- 
agement of  the  business  of  distributing  and  delivering  that 
newspaper  in  his  territory  was  ineflScient  and,  consequently, 
unsatisfactory  to  said  newspaper  and  its  patrons,  and  that, 
as  a  result  of  such  mismanagement,  the  business  of  said  pub- 
lication was  rapidly  falling  off  and  its  future  prospect  in 
said  territory  thereby  seriously  menaced ;  that,  to  avert  such 
result;  or  to  counteract  the  effect  of  the  plaintiff's  mismanage- 
ment of  and  asserted  inattention  to  the  business,  the  Call, 
at  extra  expense,  sent  a  man  to  said  territory  with  instructions 
to  assist  the  plaintiff  in  properly  handling  the  work  and  with 
authority  to  take  such  course  as  might  be  deemed  essential 
to  a  rehabilitation  of  the  business  of  the  Call  within  said  ter- 
ritory. This  constitutes  an  epitomized  statement  of  about 
all  the  testimony  presented  by  the  defendant. 

It  is  manifest,  from  a  review  of  all  the  testimony  in  the  case, 
that,  as  declared,  the  showing  upon  the  question  of  the  value 
of  the  newspaper  route  involved  herein  is  exceedingly  meagre 
and,  therefore,  unsatisfactory.  The  fact  that  the  plaintiff  was 
offered  certain  sums  for  certain  subdivisions  of  the  route, 
while,  perhaps,  constituting  some  testimony  of  the  value 
thereof  which  should  be  considered,  is  not  the  true  or  even 
an  approximately  satisfactory  test  of  its  actual  value.  In- 
deedy  such  testimony  involves  nothing  more  than  the  mere 
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opinion  npon  the  question  of  the  value  of  the  route  of  those 
expressing  willingness  to  give  therefor  the  prices  offered  by 
them,  and  even  as  opinion  testimony  it  does  not  carry  the 
weight  as  proof  of  value  that  may  ordinarily  be  justly  ac- 
corded expert  testimony^  since*  there  is  disclosed  no  standard 
or  basis  by  which  the  witnesses  were  governed  in  offering  the 
prices  named,  or,  in  other  words,  no  reasons  given  why  the 
prices  named  represented  a  fair  valuation  of  the  route.  The 
same  observations  are,  of  course,  applicable  to  the  testimony, 
presented  by  the  defendant,  that  the  CcM  had  procured  a 
purchaser  of  the  territory  willing  to  pay  therefor  the  sum 
of  five  thousand  dollars — a  sum  at  which  evidently  the  Call 
estimated  the  actual  value  of  the  route  to  be.  Upon  the 
question  of  value,  however,  this  opinion  testimony  of  the 
defendant  is,  to  all  appearances,  equal,  in  evidentiary  force, 
to  that  adduced  by  the  plaintiff.  Whatever  force,  then,  that 
character  of  testimony  may  be  deemed  to  possess  as  tending 
to  establish  the  value  of  the  route,  it  may  be  assumed,  in 
support  of  the  order  appealed  from,  that  the  court,  in  con- 
sidering the  question  of  value,  on  the  motion  for  a  new  trial, 
conceived  and  determined  that  the  defendant's  opinion  testi- 
mony upon  that  subject  was  more  reliable,  or  under  all  the 
circumstances  of  the  case,  the  more  reasonable  estimate  of 
the  actual  worth  of  the  route  than  that  of  the  same  general 
character  presented  by  the  plaintiff. 

But,  as  the  plaintiff  well  asserts,  it  was  proper  to  consider, 
in  determining  the  value  of  the  route,  the  net  sum  that  he, 
with  approximate  uniformity,  earned  therefrom.  It  was  like- 
wise proper  to  consider  the  sum  actually  paid  therefor,  if  there 
was  evidence  thereof.  Unquestionably  these  constituted  im- 
portant factors  in  the  determination  of  value  in  this  case. 
But  they  are  by  no  means  conclusive  upon  the  question  of 
value.  The  element  of  uncertainty  as  to  the  period  of  time 
during  which  the  agreement  might  exist  is  of  equal  importance 
in  testing  the  value  of  the  territory.  Or,  as  the  proposition 
may  thus  be  stated :  The  element  of  net  earnings  and  that  of 
the  money  actually  paid  for  the  right  to  deliver  the  newspaper 
in  the  route  should  be  considered,  as  the  trial  court  un- 
doubtedly considered  them,  in  the  light  of  the  nature  of  the 
agreement  or  the  terms  and  conditions  thereof  and  the  char- 
acter of  the  right  vested  in  the  plaintiff. 
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It  is  obviously  true  that  the  fact  that  a  certain  sum  may  be 
paid  for  a  certain  business  or  piece  of  property  does  not  itself 
necessarily  establish  the  actual  value  of  such  business  or  prop- 
erty. The  buyer  may  have  made,  as  is  often  the  case,  an 
improvident  purchase — that  i%  paid  far  more  for  the  thing 
bought  than  it  is  actually  worth  as  an  income  producer. 

As  to  the  net  earnings  of  the  plaintiff,  in  their  bearing  on 
the  question  of  value,  it  must  be  kept  in  mind  that  they  are 
not  to  be  regarded,  strictly  speaking,  in  the  light  of  returns 
on  the  investment  of  money.  As  stated,  it  is  true  that  the 
amount  paid  by  the  plaintiff  for  the  exclusive  right  to  dis- 
tribute the  Call  within  the  designated  territory  must  be  con- 
sidered, yet  the  success  of  the  business  is  not,  as  in  the  ordi- 
nary or  usual  investments  of  capital,  dependent  upon  the 
money  paid  for  the  route  but  upon  the  plaintiff's  personal 
services,  from  which  his  income  is  directly  derived.  It  is,  in 
other  words,  himself  and  not  the  money  paid  for  the  right 
that  is  working  and  earning  the  returns.  But,  unquestion- 
ably, he  acquired,  by  virtue  of  the  agreement,  a  right  of 
property  in  said  territory — the  exclusive  right  to  distribute 
and  deliver  the  Call  therein — of  which  he  cannot  be  divested 
without  just  compensation ;  yet  the  right  so  acquired  is  little, 
if,  indeed,  in  any  degree,  superior  to  a  qualified  right  of  prop- 
erty, since,  as  the  testimony  shows,  the  transferee  of  said  right 
reserved  to  itself  the  authority  and  the  power  of  terminating 
the  agreement  by  requiring  the  plaintiff  to  transfer  the  route 
to  some  other  person,  satisfactory  to  the  Coil,  whenever  the 
plaintiff's  management  of  the  business  became  inefficient  or 
in  any  substantial  manner  unsatisfactory  to  said  newspaper. 
In  other  words,  the  right  remained  absolute  only  so  long  as 
the  plaintiff  rendered  efficient  service.  Therefore,  the  value 
of  the  right  to  the  plaintiff  rested  largely  upon  whether  he 
did  or  did  not  manage  the  route  according  to  the  requirements 
of  his  contract.  Manifestly,  then,  the  value  of  said  route 
would  be  much  greater  when  efficient  service  is  rendered  than 
when  the  service  is  not  efficient  and  (as  there  is  evidence 
tending  to  show  occurred  before  the  commencement  of  this 
action)  the  plaintiff  is,  for  that  reason,  required  to  transfer 
his  right  to  another.  In  any  event,  this  element  of  uncer- 
tainty, although  capable  of  being  removed  by  the  conduct 
of  the  plaintiff  himself,  constituted,  in  view  of  the  evidence 
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presented  by  the  defendant,  tending  to  disclose  an  unsatis- 
factory management  of  the  business  of  the  plaintiff,  an  im- 
portant factor  entering  into  the  question  of  value. 

Thus,  undoubtedly,  the  trial  court,  on  the  motion  for  a  new 
trial,  considered  and  weighed  the  exceedingly  unsatisfactory 
evidence  upon  the  question  of  value,  and  so  reached  the  con- 
clusion that  the  CaiVs  estimate  of  the  value  of  the  route  was, 
under  all  the  circumstances,  fair  and  just.  At  all  events,  as 
stated  in  the  outset  of  this  opinion,  this  court  cannot,  after  a 
painstaking  review  of  the  record,  declare  that  the  court  abused 
its  discretion  in  making  the  order  appealed  from. 

In  view  of  a  future  trial  of  this  action,  it  is  believed  to  be 
proper  to  express  our  views  on  some  of  the  other  points  made 
here. 

In  our  judgment  the  trial  court  should  have  permitted  the 
plaintiff  to  prove  the  written  contract  pleaded  in  his  com- 
plaint, upon  a  showing  that,  as  the  complaint  alleges,  the  same 
was  entered  into  by  the  parties  of  the  first  part  and  the  plain- 
tiff, that  the  latter  was,  therefore,  the  real  party  in  interest  to 
said  contract,  that  Ohlandt  signed  it  as  a  mere  matter  of  con- 
venience only,  or  as  the  agent  of  the  plaintiff,  and  that  the 
defendant  was,  at  the  time  of  the  execution  of  the  agreement, 
familiar  with  those  facts,  or,  in  other  words,  knew  that  the 
plaintiff  was  the  real  party  in  interest  thereto.  We  can  con- 
ceive of  no  rule  or  principle  of  law  which  may  justly  preclude 
proof  de  hors  a  written  contract  of  the  fact  that  one  of  the 
named  parties  thereto  is  only  an  ostensible  and  not  the  real 
party  in  interest  to  the  instrument — that  is,  that  the  party 
whose  name  is  subscribed  to  the  instrument  signed  it  for  and 
as  the  agent  or  attorney-in-fact  of  the  real  party  in  interest — 
particularly  where,  as  here,  it  is  alleged  that  that  fact  and  the 
reason  for  it  were  known  and  acquiesced  in  by  all  the  parties 
at  the  time  of  the  execution  of  the  agreement.  Indeed,  the 
contract  declares  that  it  was  made  and  entered  into  between 
the  first  parties  and  the  plaintiff,  and,  as  stated,  no  reason  in 
principle  is  discernible  why  a  parol  explanation  of  the  fact 
that  a  third  party  signed  it  as  the  agent  of  the  plaintiff  would 
not  be  perfectly  proper. 

The  point  made  by  the  plaintiff  that  the  denial  of  the  exe- 
cution of  the  contract  as  pleaded  on  information  and  belief  is 
tantamount  to  an  admission  of  its  due  execution  {Lovdand  v. 
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Gamer,  74  Cal.  298,  300,  [15  Pac.  844],  is,  in  view  of  other 
denials  of  the  answer  in  that  connection,  only  in  part  sus- 
tainable. While  it  is  true  that  the  answer,  on  information 
and  belief,  denies  the  execution  and  delivery  of  the  contract,  it 
positively  denies  that  it  was  signed  by  Ohlandt  as  a  matter  of 
convenience  only,  that  the  plaintiflf  is  the  real  party  in  in- 
terest thereto  and  that  such  signing  by  Ohlandt  and  the  inter- 
est of  plaintiff  in  the  contract  were  known  to  the  defendant 
at  the  time  of  the  execution  of  the  instrument.  Thus  upon 
those  points  a  direct  issue  is  tendered,  and  it  will,  therefore, 
rest  upon  the  plaintiff,  as  above  intimated,  if,  on  the  retrial 
of  the  case,  he  relies  on  the  contract  as  alleged  by  him,  to 
support  by  proof  the  last  mentioned  allegations  of  the  com- 
plaint, otherwise  the  instrument  cannot  be  admitted  as  evi- 
dence of  the  agreement  of  the  parties. 

It  is  also  perhaps  well  to  notice  the  point,  urged  by  the 
defendant  in  support  of  the  order,  that  there  is  a  variance 
between  the  contract  pleaded  by  the  plaintiff  and  the  evidence. 
The  action,  as  seen,  is  for  the  breach  of  a  written  contract 
and  the  proof  shows  an  oral  agreement.  It  would  perhaps 
have  been  more  regular  had  the  plaintiff  amended  his  com- 
plaint by  setting  up  the  oral  agreement  when  he  was  driven 
to  the  proof  thereof  by  the  ruling  excluding  the  contract  al- 
leged by  him.  But  it  cannot  be  said  that  the  allowance  of 
proof  of  the  oral  agreement  was  prejudicial  to  the  defendant 
for  these  reasons:  1.  There  is,  as  before  stated,  no  material 
or  substantial  difference  in  terms  and  conditions  between  the 
oral  agreement  and  the  written  contract.  The  only  difference 
between  the  two  lies  in  the  fact  that  one  is  in  writing  and  the 
other  not.  2.  The  defendant,  in  his  answer,  in  effect,  admits 
that  the  plaintiff  was  vested  with  the  right  to  distribute  and 
deliver  the  daily  issues  of  the  Call  in  the  district  or  territory- 
described  in  the  complaint,  but  denies  that  the  route  is  of  the 
value  of  ten  thousand  seven  hundred  and  fifty  dollars  and 
alleges  that  it  is  not  of  value  exceeding  one  thousand  dollars. 
The  cross-complaint  also  admits  that  the  plaintiff,  under  an 
agreement  with  the  defendant,  was  engaged  in  distributing 
the  Call  in  the  district  referred  to.  But,  if  there  is  any  force 
in  the  objection  xmder  consideration  the  ground  therefor  may 
readily  be  removed  at  a  future  trial  of  the  case. 
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There  are  many  alleged  errors  pointed  out  by  the  defend- 
ant in  the  rulings  of  the  court  on  the  admission  of  evidence 
which  we  do  not  deem  it  requisite  to  notice  at  this  time. 

For  the  reasons  herein  given,  the  order  appealed  from  is 
affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  1, 1914. 


[CSt.  No.  1193.    Third  Appellate  Distriet.— April  2,  1914.] 

PACIFIC  GAS  &  ELECTRIC  COMPANY  (a  Corporation), 
Respondent,  v.  M.  M.  CHUBB,  Appellant. 

Eminent  Domahi — Counsel  Fees — Whether  Allowable  to  Defend- 
ant.— Counsel  fees  are  not  allowable  to  the  defendant  In  a  general 
judgment  in  his  fkvor  in  proceedings  for  condemnation  nnder  the 
power  of  eminent  domain. 

Id. — Just  Compensation — Whether  Includes  Counsel  Fees. — The 
"just  compensation"  to  which  the  owner  of  property  is  entitled  un- 
der section  14  of  article  I  of  the  constitution  in  proceedings  in 
eminent  domain,  does  not  include  reasonable  disbursements  made  by 
him  for  attorneys  at  the  trial;  it  has  reference  to  the  value  of  the 
property  taken  and  the  damage  to  property  not  taken,  and  nothing 
more. 

Id. — Costs — Section  1255  of  the  Code  of  Civil  Pbocedubb. — The  costs 
referred  to  in  section  1255  of  the  Code  of  Civil  Procedure  are  the 
ordinary  and  usual  costs  attending  trials  and  allowed  under  statu- 
tory provisions;  they  do  not  include  attorney  fees  in  condemnation 
suits. 

Id. — Abandonment  of  Action — Costs  and  Counsel  Fees. — Under  sec- 
tion 125oa  of  the  Code  of  Civil  Procedure  there  must  be  an  abandon- 
ment of  the  condemnation  suit,  express  or  implied,  before  attorney 
fees  are  allowable  to  the  defendant  on  a  dismissal  of  the  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  Placer 
County  refusing  attorney  fees  to  the  defendant  in  eminent 
domain  proceedings.    N.  J.  Amot,  Judge  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Eobinson  &  Eobinson,  and  Harry  L.  Price,  for  Appellant 

John  M.  Fulweiler,  Wm.  B.  Bosley,  ThoB,  J.  Straub,  and 
Stanley  Moore,  for  Respondent 

CHIPMAN,  P.  J. — This  was  a  proceeding  in  eminent  do- 
main in  which  the  jury  awarded  the  sum  of  one  thousand  two 
hundred  dollars  as  damages.  It  is  stated  in  the  transcript: 
**  There  was  not  submitted  to  the  jury,  and  the  jury  did  not 
take  into  consideration  any  element  of  attorneys'  fees  of  the 
defendant  in  the  case  in  its  verdict."  In  defendant's  cost-bill 
were  included  two  items  of  costs  for  attorneys'  fees.  A 
motion  to  tax  the  costs  was  made  by  plaintiff.  At  the  hearing 
the  items  of  attorneys'  fees  were  stricken  out  of  the  cost-bill 
and  as  to  all  other  items  it  was  allowed.  Defendant  appeals 
from  so  much  of  the  order  as  denied  attorneys'  fees. 

Appellant  claims:  1.  That  the  ''just  compensation,"  to 
which  the  owner  of  the  property  is  entitled,  under  section  14 
of  article  I  of  the  constitution,  includes  reasonable  disburse- 
ments  made  by  him  for  attorneys  at  the  trial;  2.  That  section 
1255a  of  the  Code  of  Civil  Procedure  authorizes  the  recovery 
of  such  disbursements. 

1.  The  constitutional  provision  is  as  follows:  "Private  prop- 
erty shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation  having  been  first  made  to,  or  paid  into  court  for, 
the  owner,  .  .  .  which  compensation  shall  be  ascertained  by 
a  jury,  unless  a  jury  be  waived."  Section  1249  of  the  Code 
of  Civil  Procedure,  provides  that  "for  the  purpose  of  assess- 
ing compensation  and  damages  the  right  thereof  shall  be 
deemed  to  have  accrued  at  the  date  of  the  issuance  of  sum- 
mons and  its  actual  value  at  that  date  shall  be  the  measure  of 
compensation  for  all  property  to  be  actually  taken,  and  the 
basis  of  damages  to  property  not  actually  taken  but  injuriously 
affected." 

Obviously,  the  jury  could  not  take  into  account  attorneys' 
fees  as  an  element  of  property  value  or  of  damage  to  property 
not  taken,  and  it  has  been  so  held.  Mitchell  v.  Hawley,  79 
Cal.  301,  [21  Pac.  833] ;  San  Jose  R.  Co.  v.  Mayne,  83  Cal. 
666,  [23  Pac.  522] ;  Coburn  v.  Townsend,  103  Cal.  233,  [37 
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Pac.  202],  If  the  measure  of  compensation  is  to  be  the  actual 
value  of  the  land  at  the  date  the  summons  issues  or  at  the 
date  of  the  trial,  and  if  this  compensation  is  to  be  ascertained 
by  a  jury  or  a  court  sitting  as  a  jury;  and  if  the  jury  or 
court  cannot  take  into  account  attorneys'  fees  as  an  element 
of  damage,  it  would  seem  to  follow  that  the  '*just  compensa- 
tion" contemplated  by  the  constitution  is  the  value  of  the 
land  taken,  and  the  damage  to  land  not  taken  and  nothing 
more.  ''Just  compensation  consists  in  making  the  owner 
good  by  an  equivalent  in  money,  for  the  loss  he  actually  sus- 
tains in  the  value  of  his  property  by  being  deprived  of  a 
portion  of  it."  {Lafflin  v.  Chicago  etc,  Co.,  33  Fed.  415; 
Lewis  on  Eminent  Domain,  2d  ed.,  sec.  462.)  The  adjective 
"just"  only  emphasizes  what  would  be  true  if  omitted — 
namely,  that  the  compensation  should  be  equivalent  of  the 
property  and  this  compensation  is  **for  the  property,  and  not 
to  the  owner."  (Monongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312,  [37  L.  Ed.  463,  13  Sup.  Ct.  Rep.  622].) 

The  procedure  by  which  this  just  compensation  is  to  be 
ascertained  is  as  much  the  subject  of  statutory  law  as  is  the 
procedure  by  which  the  property  is  to  be  taken.  There  is  no 
way  to  exercise  the  right  of  eminent  domain  except  as  pre- 
scribed by  statute  and  there  is  no  way  for  the  property  owner 
to  secure  just  compensation  for  his  property  except  by  statute 
law.  A  statute  which  would  undertake  to  make  the  compensa- 
tion in  money  less  than  its  fair  market  value  would  violate 
the  constitution,  which  forbids  the  taking  of  private  property 
without  just  compensation,  and  less  than  the  market  value 
would  not  be  just  compensation. 

But  there  is  nothing  in  the  constitution  which  prohibits  the 
legislature  from  providing  that  the  owner  of  the  property 
taken  may  be  allowed  his  necessary  costs  or  expenses  in  resist- 
ing the  taking  of  his  property  or  in  ascertaining  its  value. 
Hence,  in  the  procedure  prescribed  by  the  Code  of  Civil  Pro- 
cedure we  find,  in  section  1255  the  following  provision: 
''Costs  may  be  allowed  or  not,  and  if  allowed,  may  be  appor- 
tioned between  the  parties  on  the  same  or  adverse  sides,  in 
the  discretion  of  the  court."  The  costs  here  referred  to  are 
the  ordinary  and  usual  costs  attending  trials  and  allowed 
under  statutory  provisions  and  it  is  expressly  provided,  by 
section  1021  of  the  same  code,  that  attorneys'  fees  are  not 


Digitized  by  VjOOQ IC 


268  Pacific  Gas  etc.  Co.  v.  Chubb.     [24  Cal.  App. 

included  in  the  term  *' costs."    It  has  frequently  been  held 

that  costs  are  recoverable  only  by  virtue  of  some  statute.    If, 

then,  attorneys'  fees  are  not  allowed  by  statute  as  costs  and 

if  they  form  no  part  of  the  **just  compensation"  which  is 

to  be  ascertained  by  a  jury  or  the  court  sitting  as  a  jury,  it  ^ 

is  not  possible  to  discover  whence  comes  the  power  of  the 

court  to  allow  attorneys'  fees  at  all.    That  costs  are  allowable 

only  by  virtue  of  some  statute,  see  Bond  v.  United  Railroads, 

20  Cal.  App.  124,  [128  Pac.  786] ;  and  cases  there  cited. 

That  the  term  ** costs"  as   used   in    the   statute  does  not  n 

include  attorneys'  fees  we  have  not  only  section  1021  as 
answer  but  the  courts  have  so  held.  (Id:  Miller  v.  Kehoe, 
107  Cal.  340,  [40  Pac.  485].)     Whenever  it  is  held  otherwise  .: 

by  our  courts  it  has  been  by  virtue  of  express  statutory  au-  <, 

thority.  Section  1251  of  the  Code  of  Civil  Procedure,  allows 
attorneys'  fees  in  suit  on  bond  given  to  recover  payment  of  j 

final  judgment  in  condemnation  proceedings;  also  in  escheat 
proceedings;  in  a  foreclosure  suit,  section  726;  in  partition,  j 

sections  796,  798 ;  in  suit  by  an  executor  on  claim  against  the 
estate,  section  1510;  in  injunctions  vacated  or  dissolved  in 
cases  involving  water,  section  532.    Attorneys'  fees  as  costs  j 

were  allowed  in  mechanics  lien  cases,  section  1195,  but  have 
since  been  held  an  unwarranted  exercise  of  power  by  the  legis- 
lature.   These  are  all  exceptions  to  and  confirmatory  of  the  - 
rule  laid  down  in  section  1021,  as  to  the  compensation  of 
attorneys.                                                                                                     .^ 

Appellant's  contention  is  that  "the  jury  in  awarding  dam- 
ages not  being  in  a  position  to  make  defendant  whole,  the 
courts  have  wisely  held  that  this  result  must  be  obtained  ^ 

through  a  cost-bill;  that  all  defendant's  necessary  costs  and 
disbursements  must  be  placed  therein  and  that  plaintiff  cor-  / 

poration  must  pay  the  same."  Reliance  is  placed  upon  the 
decision  in  San  Francisco  v.  Collins,  98  Cal.  259,  [33  Pac.  56]  ; 
where,  among  other  things,  it  was  said:  **To  require  the  de- 
fendants in  this  case  to  pay  any  portion  of  their  costs  neces- 
sarily incidental  to  the  trial  of  the  issues  on  their  part  or 
any  part  of  the  costs  of  plaintiff  would  reduce  the  just  com-  ' 

pensation  awarded  by  the  jury  by  a  sum  equal  to  that  paid  '^ 

for  such  costs."    In  that  case  the  discussion  arose  on  a  cost-  ''^ 

bill  in  an  eminent  domain  case  which  included  the  usual  and 
ordinary  costs  at  the  trial— such  afl  witness's  fees,  mileage. 
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clerk's  fees,  and  the  like,  but  did  not  include  attorneys'  fees. 
The  question  here  was  not  presented  nor  is  the  decision  au- 
thority for  holding  that  in  such  cases  any  costs  are  allowable 
except  as  authorized  by  statute. 

It  may  not  be  questioned  that  it  is  within  the  legislative 
power  to  require  the  condemning  party  to  pay  to  the  land- 
owner reasonable  attorneys'  fees  as  part  of  his  costs,  but  the 
legislature  has  not  done  so  in  this  state  with  the  exception 
shortly  to  be  noticed.  It  was  said  by  the  supreme  court,  in 
Cobum  V.  Townsend,  103  Cal.  233,  236,  [37  Pac.  202,  203] : 
"We  do  not  know  of  any  law  that  allows  counsel  fees  in  a 
general  judgment  for  a  defendant  in  a  proceeding  for  con- 
demnation." We  know  of  no  decision  in  the  appellate  courts 
of  this  state  since  that  case  was  decided  which  has  changed  or 
modified  the  rule. 

We  do  not  deem  it  necessary  to  comment  upon  the  cases 
cited  by  appellant  from  other  jurisdictions.  It  will  be  found, 
we  think,  in  these  cases  that  where  attorneys'  fees  have  been 
allowed  as  costs  there  was  some  provision  of  the  statute  au- 
thorizing it  either  expressly  or  impliedly.  But  if  we  are  mis- 
taken in  this,  we  must  still  adhere  to  what  seems  to  be  the 
settled  rule  in  this  state.  Of  the  hundreds  of  cases  which 
have  been  reviewed  by  our  appellate  courts  we  have  found 
none  where  attorneys*  fees  as  costs  or  otherwise  have  ever 
been  claimed  or  allowed. 

2.  Section  1255a  of  the  Code  of  Civil  Procedure,  provides 
that,  upon  the  abandonment,  express  or  implied,  of  the  suit, 
a  judgment  on  motion  of  defendant  may  be  entered  "award- 
ing the  defendant  his  costs  and  disbursements  which  shall 
include  all  necessary  expenses  incurred  in  preparing  for  trial 
and  reasonable  attorney's  fees"  which  "may  be  claimed  in 
and  by  a  cost-bill  to  be  prepared,  served  and  filed  and  taxed 
as  in  civil  cases,"  provided  that  "said  costs  and  disbursements 
shall  not  include  expense  incurred  in  preparing  for  trial  when 
said  action  is  dismissed  forty  days  prior  to  the  time  set  for 
the  trial  of  said  action."  Appellant  contends  that  this  sec- 
tion "clearly  recognizes  that  attorney's  fees  are  an  element 
of  costs  and  disbursements,"  and  that  there  is  but  one  ex- 
ception provided  for — ^namely,  "when  there  is  a  dismissal 
within  forty  days  prior  to  the  time  set  for  the  trial  of  the 
action."     We  cannot  so  oonstme  the  statute.     There  must 
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first  be  an  abandonment  of  the  action,  express  or  implied, 
before  attorneys'  fees  are  allowable  as  costs  on  a  dismissal 
of  the  action.  The  exception  is  that  if  the  action  is  dismissed 
forty  days  prior  to  the  time  set  for  the  trial  of  the  action  the 
expense  incurred  in  preparing  for  trial  shall  not  be  included 
as  costs  and  disbursements.  This  is  the  obvious  meaning  of 
the  statute  which  was  not  enacted  to  supersede  section  1255, 
but  to  meet  certain  abuses  arising  out  of  resort  to  the  action 
without  seriously  intending  to  prosecute  it  to  a  conclusion. 
Section  1255a  can  be  held  to  apply  only  to  the  cases  or  the 
situation  of  cases  as  therein  indicated.  Expressio  unius  ex- 
clusio  alterius  would  seem  to  apply.  Where  the  case  is  prose- 
cuted to  a  final  conclusion  section  1255  confers  upon  the  court 
the  power  in  its  discretion  to  allow  costs:  (Lincoln  Northern 
By.  Co.  V.  Wiswell,  8  Cal.  App.  578,  581,  [97  Pac.  636].) 
Where  plaintiff  abandons  the  action  section  1255a  intro- 
duces another  rule  and  authorizes  attorneys'  fees  to  be  taxed 
as  part  of  defendant's  costs. 
The  order  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[CSv.  No.  1480.    Second  Appellate  Dirtrict.— April  8,  1914.] 

CARL  HAGEMAN,  Respondent  v.  CHARLES  P.  O'BRIEN 
et  al..  Appellants. 

UROKEES — Contract  Betwikn  Beokers  to  Sell  Real  Estate— Natuei 
or  Agreement  for  Coiiimissions. — In  this  action  hj  one  real  estate 
broker  against  other  brokers  to  recover  compensation  for  assisting 
them  in  making  sales  of  land,  the  contracts  for  compensation, 
while  in  the  form  of  letters  agreeing  to  pay  a  commission,  are  In 
substance  agreements  to  share  commissions  received  hj  the  defend- 
ants from  the  owner  of  the  land. 

Id. — Sale  of  Real  Estate — Contract  Between  Brokers  to  Sharx 
CoMMissioN.3— Necessity  of  Writing. — Where  one  real  estate 
broker  arranges  with  another  broker  to  assist  in  selling  land,  an 
agreement  to  pay  for  such  services  need  not  be  in  writing.  Sub- 
division 6  of  section  1624  of  the  Civil  Code,  which  requires  con- 
tracts for  the  employment  of  real  estate  brokers  to  be  in  writing. 
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U  designed  only  to  protect  owners  of  real  property  against  un- 
founded claims  of  brokers;  it  does  not  extend  to  agreements  be- 
tween brokers  to  co-operate  in  making  sales  for  a  share  of  the 
commissions. 

Id. — Assistance  of  One  Broker  by  Another  ik  Making  Salb— BiaHT 
TO  Commissions. — Where  real  estate  brokers,  who  have  authority 
from  the  owner  to  sell  land,  make  an  agreement  with  another 
broker  providing  for  the  payment  of  a  commission  to  him  on  all 
of  the  land  sold  through  his  assistance,  whether  the  sales  are  closed 
directly  or  indirectly  by  him,  it  is  necessary  only  for  him  to  show, 
in  his  action  against  them  to  recover  commissions,  that  he  rendered 
substantial  services  in  connection  with  sales,  even  though  the  actual 
transaction  with  the  purchasers  was  concluded  by  or  through  the 
defendants;  he  need  not  prove  that  he  alone  was  the  efficient  or 
procuring  cause  of  the  sales. 

Id. — Action  to  Recover  Commissions — SuFriciBNCY  of  Evidence  to 
Support  Findings. — In  this  action  by  a  real  estate  broker  to  re- 
cover commissions  from  other  brokers  under  an  agreement  by  them 
to  pay  him  a  commission  on  all  lands  sold  through  his  assistance, 
the  evidence  supports  the  findings  that  the  plaintiff  procured  pur- 
chasers for  the  lands  as  claimed,  at  least  to  the  extent  that  he  ren- 
dered such  services  in  connection  with  sales  as  would  be  sufficient 
to  entitle  him  to  compensation  under  the  contract. 

Id. — Conduct  of  Trial — Suggestion  by  Court  as  to  Shortening  of 
Evidence. — The  mere  fact  that  the  judge  presiding  at  a  trial  gives 
out  some  expression  of  opinion  for  the  guidance  of  counsel  during 
the  progress  of  the  case  and  suggests  the  shortening  or  condensing 
of  the  testimony  to  be  given,  does  not  constitute  a  denial  of  the 
right  to  offer  evidence  and  is  not  error. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  refusing  a  new  trial.    W.  M.  Conley,  Judge, 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  James,  for  Appellants. 

Samuel  G.  Tompkins,  for  Respondent. 

CONREY,  P.  J. — This  action  is  prosecuted  hy  the  plain- 
tiff, a  real  estate  agent,  to  recover  commissions  from  the 
defendants,  who  also  are  real  estate  agents.  The  claim  is 
based  upon  an  alleged  contract  for  services  rendered  by  the 
plaintiff  in  connection  with  sales  of  land  belonging  to  a  cer- 
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tain  corporation.  Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  defendants  appeal  from  an  order  denying  their 
motion  for  a  new  triaL 

The  lands  that  were  sold  are  in  Mexico.  The  defendants 
had  their  principal  place  of  business  in  San  Fransciso,  and 
the  plaintiff  was  located  in  the  county  of  Santa  Clara.  The 
defendants  being  the  authorized  agents  for  the  sale  of  said 
lands,  delivered  to  plaintiff  a  letter  dated  October  22,  1908, 
in  which  they  agreed  to  pay  plaintiff  ''a  commission  of  5% 
on  all  the  land  we  sell  through  your  assistance,  whether  they 
are  closed  directly  or  indirectly  by  you."  Defendants  also 
delivered  to  plaintiff  a  letter,  dated  November  5,  1908,  in 
which  they  said:  ''If  you  desire  to  operate  in  San  Luis 
Obispo  and  Monterey  counties,  in  the  sale  of  the  Yaqui  Valley 
lands  controlled  by  us,  we  will  pay  you  a  commission  of  $6 
per  hectare  on  all  land  sold  by  you,  commission  payable  to 
you  as  and  when  received  by  us.  All  sales  to  be  made  through 
this  office  and  subject  to  our  approval.  We  will  furnish 
you  printed  matter,  such  as  we  have,  and  will  assist  you  in 
every  way  possible.  It  is  understood,  however,  that  you 
are  to  pay  your  own  expenses  such  as  office,  advertising,  com- 
missions to  sub-agents,  etc."  Of  the  sums  included  in  the 
judgment  in  this  action,  one  hundred  and  sixty  dollars  was 
allowed  as  a  commission  to  plaintiff  under  the  five  per  cent 
agreement  for  land  sold  to  G.  B.  Seely  of  Santa  Clara  County. 
The  remainder  of  the  judgment  is  on  account  of  lands  sold 
to  James  Martin,  D.  McFadden,  W.  H.  Martin,  and  H.  Bardin, 
severally,  who  were  residents  of  Monterey  County. 

Among  the  grounds  asserted  ut  support  of  the  motion  for 
a  new  trial,  appellants  specify  that  the  evidence  is  insufficient 
to  support  the  court's  findings  wherein  it  was  determined 
that  the  defendants  employed  plaintiff  and  agreed  with  him 
for  commissions  as  alleged  in  the  complaint,  and  was  further 
determined  that  pursuant  to  said  agreement  plaintiff  pro- 
cured purchasers  for  portions  of  said  lands,  as  alleged  in 
the  complaint  and  set  forth  in  the  findings  of  fact.  Appel- 
lants' first  point  in  the  argument  is  that  the  writings  offered 
in  evidence  are  insufficient  to  constitute  a  contract  within 
the  meaning  of  subdivision  6  of  section  1624  of  the  Civil 
Code,  which  appellants  claim  is  applicable  to  this  case.  The 
transactions  between  plaintiff  and  defendants  here  and  their 
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relatioDs  to  each  other  and  to  the  property,  were  not  such 
as  to  bring  the  case  within  the  terms  of  that  statute.  The 
defendants  were  not  owners  employing  plaintiff  to  sell 
their  land.  They  were  merely  agents  arranging  with  another 
agent  to  assist  in  the  business  of  their  agency.  An  agree- 
ment to  pay  for  such  services  does  not  require  a  writing  to 
establish  its  validity.  The  above  mentioned  provision  of 
the  Civil  Code  is  to  the  effect  that  an  agreement  authorizing 
or  employing  an  agent  or  broker  to  purchase  or  sell  real 
estate  for  compensation  or  a  commission,  is  invalid  unless  the 
same  or  some  note  or  memorandum  thereof  is  in  writing 
and  subscribed  by  the  party  to  be  charged,  or  by  his  agent. 
"That  provision  was  only  designed  to  protect  owners  of  real 
estate  against  unfounded  claims  of  brokers.  It  does  not 
extend  to  agreements  between  brokers  to  co-operate  in  making 
sales  for  a  share  of  the  commissions."  (Oorham  v.  Heiman, 
90  Cal.  346,  358,  [27  Pac  289,  292] ;  Baker  v.  Thompson, 
U  Cal.  App.  175,  [111  Pac.  373].)  While  in  form  the  let- 
ters of  defendants  to  plaintiff  were  agreements  to  pay  a  com- 
mission, yet  in  substance  they  were  to  share  the  commissions 
received  by  paying  the  specified  sums  to  plaintiff  as  and  when 
the  commissions  were  received  by  the  defendants  from  the 
owner  of  the  land. 

It  is  next  contended  that  plaintiff  did  not  render  the 
services  necessary  to  entitle  him  to  commissions  under  the 
agreement  as  made.  Various  decisions  are  cited  to  show 
that  before  plaintiff  could  recover  herein,  he  must  prove 
that  he  alone  was  the  efficient  or  procuring  cause  of  the  sales. 
Appellants  rely  upon  Armstrong  v.  Wann,  29  Minn.  126,  [12 
N.  W.  345] ;  Waterman  v.  BoUinghouse,  82  Cal.  659;  [23  Pac. 
195] ;  Dolan  v.  Scanlan,  57  Cal.  261.  It  is  further  contended 
that  where  several  brokers  contribute  something  toward  the 
consummation  of  a  sale  under  brokerage  agreements  which 
are  not  exclusive,  the  owner  is  not  liable  to  all  of  the  brokers 
but  only  to  that  one  who  is  the  predominating  efficient  cause 
of  the  sale,  citing  Glascock  v.  Van  Fleet,  100  Tenn.  603,  [46 
S.  W.  449].  Under  this  and  other  decisions  it  is  claimed 
that  under  the  circumstances  of  this  case  the  defendants  had 
the  right  to  make  the  sales  themselves  without  becoming  liable 
to  plaintiff  for  commissions.    Assuming  that  the  decisions 
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above  noted  and  others  referred  to  in  the  brief  of  appel- 
lants' counsel  are  sufficient  authority  for  the  rule  as  stated, 
and  that  such  rule  is  enforceable  as  between  a  real  estate  agent 
or  broker  and  a  landowner  who  has  employed  him  to  make 
sales,  it  does  not  necessarily  follow  that  this  rule  is  applic- 
able as  between  brokers  acting  together  for  the  sale  of  land 
and  where  the  agreement  between  the  brokers  is  in  terms 
like  those  between  the  parties  to  this  action.  The  first  agree- 
ment applies  specifically  to  lands  sold  by  the  defendants 
through  the  assistance  of  the  plaintiff.  The  second  agree- 
ment also  provides  that  the  sales  shall  be  made  through 
the  office  of  the  defendants  and  that  the  defendants  would 
assist  the  plaintiff  in  every  way  possible  in  the  efforts  made 
by  him  to  sell  those  lands.  It  is  only  necessary  for  the  plain- 
tiff to  show  that  he  rendered  services  in  connection  with 
the  sales  made  and  that  those  services  were  substantial  in 
character,  even  though  the  actual  transaction  with  the  pur- 
chasers was  concluded  by  or  through  the  defendants.  There 
is  in  this  record  evidence  which  substantially  supports  the 
findings  of  the  court  in  favor  of  the  plaintiff  with  respect 
to  the  rendering  of  these  services.  This  being  so,  the  find- 
ings must  be  sustained.  As  to  the  sale  to  Seely,  a  resident 
of  Santa  Clara  County,  it  is  shown  that  the  plaintiff  called 
upon  Seely  and  talked  about  those  lands  to  him,  and  that 
subsequently  the  sale  to  Seely  was  closed  up  through  the 
defendants.  With  respect  to  the  other  purchasers,  residing 
in  Monterey  County,  the  facts  in  general  outline  are  as 
follows:  The  plaintiff  had  advertised  these  Taqui  Valley 
lands  in  Monterey  County  and  had  directly  interested  Henry 
Bardin  as  a  prospective  purchaser.  William  Martin  had 
become  interested  in  the  subject  of  these  Taqui  Valley 
lands  and  had  talked  with  several  people  about  them.  He 
was  acquainted  with  the  plaintiff  before  he  went  to  Mexico, 
having  been  introduced  to  plaintiff  by  a  sub-agent  of  plain- 
tiff, and  he  received  from  them  some  of  plaintiff's  pamphlets. 
His  testimony  is  that  plaintiff  did  not  influence  him  to  go 
to  Mexico  and  that  one  Wellbank,  with  whom  he  had  busi- 
ness in  San  Francisco,  suggested  to  him  that  if  he  would 
go  directly  to  the  owners  and  buy  from  them  he  might  be 
able  to  make  a  better  bargain  than  by  dealing  with  the 
agents.     With  this  idea  in  mind,  William  Martin  procured 
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James  Martin  and  McFadden  to  go  with  him  on  the  trip 
to  Mexico  which  resulted  in  their  purchasing  the  lands.  Plain- 
tiff having  learned  that  William  Martin  and  his  party  had 
started  for  Mexico,  took  with  him  Henry  Bardin  and  fol- 
lowed the  other  party  on  the  next  train,  overtaking  them  in 
Arizona,  and  the  entire  party  traveled  south  on  the  same 
train  to  a  point  near  the  location  of  the  Yaqui  Valley  lands. 
There  the  defendant  Oarrett  was  on  the  ground  ready  to 
meet  purchasers.  Oarrett  and  Hageman  were  both  active 
in  showing  the  lands  to  these  visitors,  and  sales  resulted 
which  were  closed  by  Garrett  before  the  parties  returned  to 
California.  Immediately  before  the  plaintiff  returned  home, 
Mr.  Qarrett  gave  him  a  memorandum  in  Garrett's  handwrit- 
ing containing  the  names  of  James  Martin,  W.  H.  Martin,  D. 
McFadden,  and  Henry  Bardin,  with  figures  showing  the  num- 
ber of  hectares  purchased  by  each  one,  together  with  the  figures 
1030  (being  the  total  number  of  hectares)  multiplied  by  6, 
making  a  total  of  six  thousand  one  hundred  and  eighty  dol- 
lars. After  arriving  at  his  home  in  California  the  plain- 
tiff reported  these  sales  by  letter  to  the  office  of  defendants 
in  San  Francisco,  and  upon  the  faith  of  that  report  the 
bookkeeper  of  defendants  gave  him  credit  for  the  claimed 
commissions.  After  Garrett's  return  to  San  Francisco,  the 
defendants  repudiated  the  credit  thus  given  and  took  the 
position  that  the  plaintiff  had  not  earned  those  commissions, 
except  with  respect  to  three  hundred  hectares  sold  to  Henry 
Bardin.  They  paid  him  one  thousand  eight  hundred  dol- 
lars on  account  of  the  Bardin  sale.  Some  weeks  later  they 
sold  to  Henry  Bardin  an  additional  one  hundred  hectares 
of  adjoining  land  to  that  which  he  first  purchased,  and  the 
judgment  here  includes  six  hundred  dollars  allowed  to  plain- 
tiff as  a  commission  arising  out  of  that  additional  sale.  The 
witnesses  McFadden  and  James  Martin,  like  the  witness  W. 
H.  Martin,  testified  in  substance  that  they  were  not  influenced 
by  the  plaintiff  to  go  to  Mexico  or  to  purchase  said  lands. 
Without  repeating  details  of  testimony  any  further,  it  is 
sufficient  to  say  that,  in  our  opinion,  the  evidence  is  ample 
to  support  the  findings  that  the  plaintiff  procured  purchasers 
for  these  lands  as  stated,  at  least  to  the  extent  that  he  rend- 
ered such  services  in  connection  with  those  sales  as  would  be 
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sufficient  to  entitle  him  to  compensation  under  the  coHtracts 
the  substance  of  which  we  have  stated. 

Finally,  it  is  claimed  on  behalf  of  appellants  that  they 
should  have  a  new  trial  on  account  of  surprise  which  ordi- 
nary prudence  could  not  have  guarded  against,  and  on 
account  of  irregularities  in  the  orders  of  the  court  by  which 
defendants  were  prevented  from  having  a  fair  trial.  With 
respect  to  these  grounds  of  the  motion,  an  affidavit  was  filed 
setting  forth  a  part  of  the  record,  and  it  is  claimed  thai  by 
reason  of  the  facts  therein  stated  the  defendants  were  pre- 
vented from  presenting  evidence  material  to  their  case.  The 
defendant  Garrett  was  on  the  witness  stand  and  was  giving 
testimony  as  to  what  happened  while  the  parties  were  in 
Mexico,  and  it  is  claimed  that  defendants  were  proceeding  to 
show  by  him  that  the  sales  were  made  by  him  and  not  by  plain- 
tiff and  that  plaintiff  was  not  the  inducing  cause  thereof.  The 
judge  presiding  at  the  trial  suggested  that  his  opinion  at  that 
time  was  that,  unless  the  influence  which  induced  the  pur- 
chasers to  go  down  to  the  Yaqui  Valley  originated  in  Monterey 
County,  then  he  must  take  the  testimony  of  the  purchasers, 
whose  depositions  were  on  file,  rather  than  that  of  the 
real  estate  men.  ''Unless  plaintiff  was  instrumental  in  caus- 
ing those  people  to  leave  Monterey  County  and  go  there,  why 
he  stands  on  very  dangerous  grounds,  so  far  as  his  opera^ 
tions  were  concerned.  I  will  give  that  very  little  consid- 
eration in  the  final  judgment  in  the  case."  .  .  ,  ''I  think  we 
can  shorten  it  up.  I  don't  think  there  is  any  material  dis- 
pute as  to  the  transactions  down  there.  If  there  was  it 
would  amount  to  nothing.  Whether  the  plaintiff  was  there, 
or  Mr.  Garrett  was  there  at  the  time  that  the  agreement  or 
bargain  was  struck,  that  don't  make  any  difference,  as  long 
as  they  were  acting  in  concert."  After  some  further  dis- 
cussion, counsel  for  defendants  desisted  from  offering  further 
testimony  of  the  witness  with  regard  to  the  transactions  in 
Mexico.  No  definite  offer  of  testimony  was  made,  or  ruling 
thereon  demanded  of  the  court,  more  than  the  explanation 
of  counsel  that  he  was  endeavoring  to  discover  to  the  court 
what  was  the  inducement  or  incentive  to  the  parties  to  pur- 
chase this  property,  and  that  in  offering  the  testimony  he 
was  dealing  with  motive  or  producing?  cause  with  respor't  to 
those  sales,  and  proposing  to  show  that  nothing  wa^i  doue 
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down  there  by  Mr.  Ilageman  to  produce  a  new  incentive  or 
inducing  cause  to  the  making  of  those  sales.  It  is  now  claimed 
that  the  defendants  were  misled  by  these  interruptions  and 
suggestions  of  the  court  and  that  this  is  shown  by  the  fact 
that  the  judge  stated  that  he  gave  judgment  in  favor  of 
the  plaintiff  upon  the  ground,  among  others,  that  "defend- 
ant Garrett's  conduct  and  acts  alone  from  the  time  he  met 
the  parties  in  Mexico  until  the  last  sale  was  made  to  W.  H. 
Bardin  in  Salinas  would  justify  the  court  in  rendering 
judgment  in  favor  of  plaintiff."  This  statement  by  the 
judge  is  not  found  in  the  findings  of  fact  and  must  have  been 
merely  a  part  of  the  opinion  or  statement  by  the  judge  in 
announcing  what  his  decision  would  be.  Even  if,  in  passing 
upon  the  question  of  error  in  denying  the  motion  for  a  new 
trial,  we  could  consider  the  opinion  or  statement  thus  made 
by  the  judge,  it  would  not  alone  be  sufScient  to  show  that 
defendants  were  prevented  from  having  a  fair  trial.  This 
question  must  be  determined  from  the  record  of  proceed- 
ings at  the  trial  taken  in  connection  with  the  findings  of  fact. 
This  record,  the  essential  part  of  which  we  have  stated,  does 
not  support  the  claim  of  appellants  respecting  this  matter. 
The  mere  fact  that  the  judge  presiding  at  a  trial  gives  out 
some  expression  of  opinion  for  the  guidance  of  counsel 
during  the  progress  of  the  case  and  suggests  the  shortening 
or  condensing  of  the  testimony  to  be  given,  does  not  constitute 
a  denial  of  the  right  to  offer  evidence  and  is  not  error.  In 
the  absence  of  a  contrary  showing,  it  must  be  presumed  that 
the  court  would  not  have  denied  the  right  of  the  party  to 
produce  in  evidence  any  fact  material  to  the  case.  Further- 
more, we  are  not  convinced  that  the  suggestions  made  by  the 
judge  were  out  of  place  under  the  circumstances  then  appear- 
ing. 

The  order  denying  the  motion  of  defendants  for  a  new  trial 
is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  30,  1914,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  2, 191C 
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[ClT.  No.  1251.    Tbira  Appellate  District.— April  4,  1914.] 

SPRING  VALLEY  WATER  COMPANY  (a  Corporation), 
Respondent,  v.  COUNTY  OP  ALAMEDA,  Appellant. 

Taxation — Constitutional  Limitations — Abuse  or  Power. — So  vast 
is  the  power  of  taxation  and  so  readily  does  it  yield  to  passion, 
excitement,  prejudice,  or  private  schemes,  and  so  frequently  ii  its 
execution  eommitted  to  incompetent  hands,  that  any  stretch  of 
power  on  the  part  of  the  legislature  which  authorizes  the  tax,  or  of 
the  ministerial  officers  who  levy  or  execute  it,  should  b#  unhesitat- 
ingly opposed  and  condemned. 

Id.— Riparian  Rights  — Inclusion  in  Assessment  op  Land. — Riparian 
rights,  being  rights  and  privileges  appertaining  to  the  riparian 
land,  section  3617  of  the  Political  Code  contemplates  their  inclusion 
in  the  assessment  of  the  land,  and  it  must  be  assumed,  nothing  ap- 
pearing to  the  contrary,  that  the  assessor  has  pursued  this  course; 
if  he  does  not  thus  intend  to  include  the  value  of  the  riparian 
rights,  in  assessing  the  land,  it  should  so  appear  in  his  assessment. 

Id. — Double  Taxation — Riparian  Lands  and  Rights. — The  assessment 
of  riparian  lands  to  one  person,  without  any  intention  appearing 
to  exclude  therefrom  the  appurtenant  riparian  rights,  and  the  assess- 
ment of  such  rights  to  another,  constitutes  double  taxation  within 
the  prohibition  of  the  constitution  and  the  Political  Code. 

Id. — Assessment  op  Property — Sufpicienoy  op  Description. — A  de- 
scription in  an  assessment  of  riparian  rights:  "In  Washington 
township,  said  county:  Riparian  rights.  The  right  to  take,  divert 
and  use  water  from  Alameda  Creek  and  its  tributaries,"  is  insuf- 
ficient to  impart  validity  to  the  tax  under  section  3650  of  the  Polit- 
ical Code. 

Id. — Record  op  Assessment — Parol  Evidencb  to  Vary. — ^Parol  evi- 
dence is  not  admissible  to  vary  or  affect  the  written  record  of  an 
assessment. 

APPEAL  from  a  judgment  the  Superior  Court  of  Alameda 
County.  Wm.  H.  Waste,  Everett  J.  Brown,  and  Wm.  S. 
Wells,  Judges. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  L.  Hynes,  and  Walter  J.  Burpee,  for  Appellant 

McCutchen,  Olney  &  Willard,  for  Respondent 
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BURNETT,  J. — Two  actions  were  brought  to  recover  taxes 
claimed  to  have  been  illegally  collected.  The  first  included 
the  assessment  for  the  fiscal  year  1911-1912  and  the  other 
for  1912-13.  The  amount  of  the  two  was  $88,237,  and  the 
same  legal  question  is  involved  in  each  action.  In  fact,  they 
were  tried  together  but  the  record  is  presented  in  two  differ- 
ent transcripts. 

The  trial  was  before  Hons.  "William  H.  Waste,  Everett  J. 
Brown,  and  William  S.  Wells,  judges  of  the  superior  court 
of  Alameda  County,  sitting  in  Bank,  and  they  decided  that 
the  purported  assessments,  as  follows:  **In  Washington 
township,  said  county:  Riparian  rights.  The  right  to  take^ 
divert  and  use  water  from  Alameda  Creek  and  its  tributar- 
ies"— $21,677.00  and  **In  Pleasanton  township,  said  county: 
Riparian  rights.  The  right  to  take,  divert  and  use  water 
from  Alameda  Creek,  Calaveras  Creek,  Arroyo  de  Laguna, 
Arroyo  del  Valle,  Arroyo  Honda,  San  Antonio  Creek  and 
contributory  branches" — $20,160.00,  were  and  are  invalid 
and  void.  They  based  their  conclusion,  apparently,  upon  the 
following  grounds:  "1  That  there  is  no  sufficient  or  adequate 
description  in  the  said  assessment  book  of  the  property  asses- 
sed, or  intended  to  be  assessed,  as  required  by  tiie  constitution 
and  laws  of  the  state  of  California.  2.  That  riparian  rights 
do  not  nor  does  the  right  to  take,  divert  and  use  water  from 
creeks  or  streams,  constitute  property  subject  to  assessment 
and  taxation  under  the  constitution  and  laws  of  the  state  of 
California,  apart  from  the  land  to  which  such  riparian 
rights  are  appurtenant,  or  of  which  the  same  constitute  and 
form  part  and  parcel.  ...  4.  That  all  of  the  riparian 
lands  along  the  said  Alameda  Creek,  Calaveras  Creek,  Arroyo 
de  Laguna,  Arroyo  del  Valle,  Arroyo  Honda,  San  Antonio 
Creek  and  contributory  branches,  are  elsewhere  assessed  in 
the  said  assessment  book  at  their  full  cash  value,  including 
all  riparian  rights  appurtenant  thereto  or  constituting  part 
and  parcel  thereof,  and  that  to  assess  the  said  riparian  rights 
separately  is  to  assess  the  same  property  twice.  5.  That  the 
riparian  rights  to  the  waters  of  the  said  stream  a]  assess- 
able only  as  appurtenant  to,  and  part  and  parcel  of,  the  lands 
riparian  to  the  said  streams,  and  are  in  the  said  assessment 
book  illegally  and  improperly  assessed  separately  there- 
from. •  •  •  8.  That  if  it  is  intended  in  the  said  assessment 
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to  describe  water  in  the  said  creeks,  such  water  is  not  prop- 
erty subject  to  assessment  under  the  constitution  and  laws  of 
the  state  of  California,  and  the  said  assessment  is  so  inex- 
tricably mingled  with  the  assessment  of  riparian  rights  as  not 
to  be  susceptible  of  separation  therefrom." 

The  foregoing  appear  in  the  findings  of  the  court,  having 
been  incorporated  therein  from  the  written  protest  of  respond- 
emt  against  the  payment  of  the  tax.  Some  other  grounds  are 
set  forth,  also,  but  they  are  substantially  covered  by  the  quo- 
tation. 

We  think  there  can  be  no  doubt  as  to  the  soundness  of  at 
least  two  of  these  reasons  for  holding  the  assessment  to  be 
void.  In  fact,  the  position  of  respondent  is  contested  by  the 
district  attorney  in  a  manner  somewhat  perfunctory,  that 
oflScial  probably  feeling  that  on  account  of  the  large  amount 
involved  and  to  avoid  criticism  he  should  invoke  the  judgment 
of  an  appellate  court  upon  the  question  at  issue. 

The  primary  principle  underlying  the  judgment  is  as 
stated  by  Judge  Cooley  in  his  work  on  Taxation,  page  598, 
as  follows:  ''The  assessment  being  so  important,  the  statutory 
provisions  respecting  its  preparation  and  contents  ought 
to  be  observed  with  particularity.  They  are  prescribed  in 
order  to  secure  equality  and  uniformity  in  the  contributions 
which  are  demanded  for  the  public  service,  and  if  officers, 
instead  of  observing  them,  may  substitute  a  discretion  of  their 
own,  the  most  important  security  which  has  been  devised 
for  the  protection  of  the  citizen  in  tax  cases  might  be  rendered 
valueless.''  As  suggested  in  his  preface  to  the  first  edition 
of  this  work,  so  vast  is  the  power  of  taxation  and  so  readily 
does  it  yield  "to  passion,  excitement,  prejudice  or  private 
schemes,"  and  so  frequently  is  its  execution  committed  to 
incompetent  hands,  that  any  stretch  of  power  on  the  part  of 
the  legislature  which  authorizes  the  tax  or  of  the  ministerial 
officers  who  levy  or  execute  it,  should  be  unhesitatingly 
opposed  and  condemned. 

It  cannot  be  disputed  that  the  provisions  for  the  exercise 
of  this  power  in  this  state  are  specific  and  complete.  We 
are  concerned  here,  however,  only  with  sections  3607,  3617, 
and  3650  of  the  Political  Code.  The  first  of  these  provides, 
in  a  general  way,  as  to  what  property  is  subject  to  taxation 
and  it  prohibits  double  taxation.    In  fact,  the  constitution  it- 
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self  precludes  double  taxation.  {Estate  of  Fair,  128  Cal.  607, 
[61  Pac.  184].)  It  is  true,  also,  that  double  taxation  does  not 
necessarily  consist  in  assessing  the  same  property  twice  to 
the  same  person  but  may  consist  in  requiring  a  double  con- 
tribution to  the  same  tax  on  account  of  the  same  property 
though  the  assessments  are  to  different  persons.  (Oermania 
Trugt  Co,  V.  San  Francisco,  128  Cal.  589,  [61  Pac.  Hi],  Estate 
of  Fair,  128  Cal.  607,  [61  Pac.  184].) 

In  the  case  at  bar  it  appears  that  the  land  was  fully 
assessed  and,  in  addition,  the  assessor  listed  the  ''riparian 
rights."  But  these  rights  are  unmistakably  ** appurtenant 
to''  and  a  part  of  the  land.  The  case  would  be  no  different 
if  the  assessor  had  assessed  the  land  and  improvements 
thereon  and  thereafter  had  assessed  again  the  improvements. 
It  is  true  that  in  assessing  the  land  he  did  not  specify  the 
*' riparian  rights,''  but  it  must  be  assumed  that  he  included 
them  as  they  are  a  necessary  part  of  the  value  of  the  land. 
''Riparian  rights"  are  not  common  to  the  citizeus  at  large 
but  they  exist  as  an  incident  to  the  right  of  the  soil  adjacent 
to  the  water.  In  such  ownership  they  have  their  origin. 
{McCarthy  v.  Murphy,  119  Wis.  159,  [100  Am.  St.  Rep.  876, 
96  N.  W.  531].)  "The  rights  which  a  riparian  proprietor 
has  with  respect  to  water  are  entirely  derived  from  his  pos- 
session of  the  land  abutting  thereon."  (Potonuic  Steamboat 
Co.  V.  Upper  Potomac  Steamboat  Co,,  109  U.  S.  672,  [27  L. 
Ed.  1070,  3  Sup.  Ct.  Rep.  445,  4  Sup.  Ct.  Rep.  15].) 

Said  section  3617  provides  that  "The  term  'real  estate' 
includes:  1.  The  possession  of,  claim  to,  ownership  of,  or 
right  to  the  possession  of  land.  2.  .  .  .  and  all  rights  and 
privileges  appertaining  thereto."  Riparian  rights  being 
"rights  and  privileges  appertaining  thereto,"  the  statute  con- 
templates, of  course,  their  inclusion  in  the  assessment  of  the 
land  and  we  must  assume  that  this  course  was  pursued.  If 
the  assessor  did  not  intend  to  include  the  value  of  the  riparian 
rights  it  should  so  appear  in  his  assessment. 

As  to  the  riparian  rights  claimed  to  belong  to  respondent 
independent  of  the  ownership  of  the  land,  if  we  assume  that 
they  are  capable  of  separate  assessment  we  would  also  be  con- 
fronted with  the  presumption  that  they  were  included  in 
the  assessment  for  the  full  value  of  the  lands  to  which  said 
rights  are  appurtenant.    It  may  be  said  also,  in  this  connec- 
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tion,  that  the  other  riparian  lands  as  to  which  respondent 
did  not  own  any  rights  were  assessed  in  the  same  manner  as 
the  lands  which  we  have  already  considered. 

The  situation,  then,  is  that  the  lands  owned  by  the  Spring 
Valley  Water  Company,  the  lands  not  belonging  to  said  com- 
pany but  as  to  which  it  is  claimed  the  company  owned  the 
riparian  rights  and  the  lands  as  to  which  the  company  had 
no  right  were  all  assessed  for  their  full  cash  value  without 
any  deduction  for  riparian  rights,  and  the  assessment  itself 
shows  that  this  addition  of  three  million  dollars  to  the  roll 
was  in  the  face  of  the  constitutional  inhibition  as  to  double 
assessment. 

But,  assuming  that  these  riparian  rights  were  not  included 
in  the  assessment  of  the  parent  estate  and  that  they  are  capa- 
ble of  separate  and  independent  assessment,  still  the  judgment 
must  be  aflBrmed  for  the  reason  that  the  description  of  the 
property  is  too  vague  and  indefinite.  It  is  not  disputed 
that  they  are  interests  in  real  property  but  the  only  attempt 
at  identification  is  the  recital  of  the  road  and  school  district 
in  which  and  of  the  creeks  along  which  they  are  located. 
Said  section  3650  provides  that  the  property  must  be  listed 
"under  the  appropriate  head.  ...  2.  Land,  by  township, 
range,  section,  or  fractional  section;  and  when  such  land 
is  not  a  congressional  division  or  subdivision,  by  metes  and 
bounds,  or  other  description  sufiicient  to  identify  it,  giving 
an  estimate  of  the  number  of  acres,  not  exceeding  in  each 
and  every  tract  six  hundred  and  forty  acres,  locality,  and 
the  improvements  thereon."  Herein  it  is  manifest  there  was 
no  pretense  of  complying  with  said  requirement.  It  would 
be  impossible  from  the  assessor's  description  to  identify  the 
property.  No  idea  can  be  formed  even  of  the  number  of  acres 
involved  or  at  what  points  or  on  which  side  of  said  streams 
the  rights  are  located.  The  description  would  have  been  no 
more  indefinite  and  uncertain  if  the  assessor  had  simply  listed 
the  property  as  *'the  riparian  rights"  of  respondent  in  the 
specified  district. 

**  Where  the  legislature  has  declared  specifically  how  a 
particular  kind  of  property  should  be  assessed  on  the  assess- 
ment-roll, the  statute  should  be  regarded  as  mandatory,  not 
directory."     {Hammon  v.  Nix,  104  Fed.  689,  [44  C.  C.  A. 
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132].)  This  ease  holds  that  the  assessor's  failure  to  comply 
with  the  Colorado  statute  requiring  the  survey  numbers  of 
mining  claims  to  be  given  on  the  assessment-rolls  renders  a 
sale  void  if  not  corrected  before. 

Under  a  statute  providing  that  resident  lands  shall  be 
assessed  by  the  number  of  the  lot  or  such  other  description 
as  it  is  commonly  known  by,  the  description  ''L.  G.  M. — J. 
M.  occupant — 75  acres"  is  insuflBcient.  {Jones  v.  Blanchard, 
62  N.  H.  651.) 

Under  a  statute  providing  that  assessors  in  assessing  cer- 
tain bridges  shall  state  "the  metes  and  bounds  of  the  ground 
occupied  by  such  bridge,"  the  assessors  should  state  the 
length  of  the  bridge  and  approach  assessed.  {Keokuk  <&  H, 
B.  R.  Co.  V.  People,  145  111.  596,  [34  N.  B.  482].) 

The  foregoing  are  suflRcient  to  indicate  what  particularity 
of  compliance  with  the  requirement  of  the  statute  is  de- 
manded of  assessors  in  a  matter  of  so  much  importance  to 
the  taxpayer. 

If  we  conjecture  that  the  assessor  had  in  view  the  right  to 
take  water  from  said  creeks  to  sell  and  assume  that  said  right 
is  property  which  is  assessable  to  respondent,  it  is  sufficient  to 
say  that  in  the  condition  of  the  assessment-roll  such  conclusion 
would  be  nothing  more  than  a  mere  conjecture  and  utterly 
insufficient  to  warrant  a  reversal  of  the  judgment. 

It  is  true  that  an  effort  was  made  to  supply  the  defect  in  the 
assessment  by  the  testimony  of  J.  C.  Hedemark,  chief  deputy 
of  the  county  assessor.  After  directing  his  attention  to  the 
a^essments  in  question  he  was  asked:  **Are  you  familiar  with 
them,  or  sufficiently  familiar  with  them  to  be  able  to  state 
whether  or  not  there  was  any  deduction  made  from  the  amount 
of  the  assessments  on  account  of  riparian  rights,  or  whether 
there  were  separate  assessments  made,  one  for  the  land  and  the 
other  for  riparian  rights  T*  The  district  attorney,  in  explana- 
tion of  this  question,  stated  that  his  purpose  was  to  show  **that 
the  land  was  not  assessed  for  as  much  as  it  would  have  been  had 
the  riparian  rights  been  included  in  the  assessments ;  that  the 
riparian  rights  for  all  the  various  pieces  of  land  that  they 
owned  were  assessed  separately  and  distinctly  from  the  lands 
in  order  that  there  might  be  one  assessment  of  the  water-rights 
and  one  assessment  of  the  real  estate."  He  further  stated 
that  his  proposition  was  *'to  prove  by  this  witness  by  extrinsio 
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evidence  that  the  books  are  incorrect.'*  This  the  court  held 
he  could  not  do. 

It  is  apparent  from  the  preliminary  examination  of  the  wit- 
ness that  his  testimony,  if  received,  would  have  been  hearsay, 
as  he  did  not  make  the  assessment.  It  is  also  manifest  that  his 
answer  could  at  most  have  relieved  the  situation  of  the  appear- 
ance of  double  assessment  and  would  not  have  removed  the 
objection  as  to  the  description  of  the  property. 

But  the  ruling  was  clearly  justifiable  on  the  ground  that 
parol  evidence  is  not  admissible  to  vary  or  affect  the  written 
record  of  the  assessment. 

''Assessment  is,  from  its  legal  requirement,  and  the  necessity 
of  preserving  the  evidence,  a  written  entry,  and  must  depend 
upon  the  records  of  the  commissioner's  ofSce,  and  not  upon 
parol  testimony  or  the  private  duplicate  of  the  assessor." 
{Philadelphia  v.  MiUer,  49  Pa.  St.  440.) 

In  AUen  v.  McKay,  139  Cal.  94,  [72  Pac.  713],  it  was  held 
that  **The  sole  and  exclusive  evidence  of  the  date  of  the  assess- 
ment of  real  property  is  the  date  when  the  assessment-roll  was 
completed  and  certified  by  the  assessor ;  and  the  parol  evidence 
of  the  assessor  is  not  admissible  to  show  an  earlier  date  of  such 
assessment." 

In  Savings  and  Loan  8oc.  v.  San  Francisco,  146  Cal.  680, 
[80  Pac.  1089]  it  is  declared:  *'It  has  often  been  said  that  the 
assessment-roll,  when  completed  and  certified  to  the  board  of 
supervisors,  is  the  only  evidence  of  the  acts  and  intentions 
of  the  assessor."     (Citing  cases.) 

In  conclusion  it  may  be  stated  that  no  suggestion  has  been 
made  that  respondent  is  seeking  to  avoid  the  payment  of  a  just 
tax.  While  that  proposition  was  not  urged  or  directly  pre- 
sented, it  is  apparent,  on  the  contrary,  from  what  precedes 
that  the  assessment  in  controversy  imposed  an  unjust  as  well 
as  an  illegal  burden. 

The  judgment  is  aflBrmed. 

Chipman,  P.  J.,  concurred. 

HART,  J.,  concurring. — I  concur  in  the  judgment  on  the 
ground  last  stated  in  the  opinion  of  Justice  Burnett,  viz.: 
That  the  riparian  rights  attempted  to  be  assessed  are  not  so 
described  in  the  assessment  as  to  conduce  to  a  ready  or  definite 
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identification  of  the  particular  water-rights  thus  sought  to  be 
burdened.  As  pointed  out  by  Justice  Burnett,  the  failure 
thus  to  describe  said  riparian  rights  is  plainly  repugnant  to 
the  requirements  of  section  3650  of  the  Political  Code. 

The  findings  and  conclusions  of  law,  however,  appear  to  be 
susceptible  of  inferences  which  might  be  so  construed  as  to 
establish  the  principle  that  riparian  rights  are  not  capable  of 
being  assessed  separately  from  the  lands  to  which  they  are 
appurtenant,  and  upon  this  point  I  am  not  now  prepared  to 
express  an  opinion  satisfactory  to  myself.  But  it  may  not  be 
amiss  to  suggest  that,  if  such  rights  may  be  granted  without 
granting  the  lands  to  which  they  are  appurtenant,  it  would 
seem  that  necessarily  they  may  be  assessed  as  property  sepa- 
rately from  such  lands,  unless  it  may  justly  be  held  that, 
although  so  granted  or  conveyed  to  another,  they  are  still  to 
be  included  in  the  assessment  of  such  lands,  and  thus  assessed 
to  the  grantor  of  such  rights.  Manifestly,  if,  having  been  so 
granted,  such  rights  may  be  assessed  to  the  grantee,  who  has 
not  acquired  the  lands  to  which  they  are  appurtenant,  then 
they  may  be  assessed  separately  from  such  lands  while  the 
title  to  both  the  lands  and  the  rights  still  remain  in  one  person. 
Of  course,  as  Justice  Burnett  declares,  if  such  an  assessment 
is  permissible,  the  description  of  the  riparian  rights  in  the  as- 
sessment must  be  such  as  clearly  to  show  that  such  rights 
are  connected  with  or  appurtenant  to  the  lands  of  which  they 
are  a  part  and  parcel. 

The  obvious  proposition  may  also  be  suggested  that  riparian 
rights,  although  in  legal  contemplation  a  part  and  parcel  of 
the  lands  to  which  they  are  appurtenant,  are  a  mere  usufruct 
and,  therefore,  when  it  comes  to  the  assessment  of  lands  to 
which  they  are  appurtenant,  cannot  be  governed  by  the  prin- 
ciple, cujiM  est  solum  ejus  est  usque  ad  caelum,  ei  ad  inferos. 

However,  as  stated,  on  the  propositions  here  suggested  I 
express  no  opinion,  since  there  is  no  necessity  therefor  in  this 
ease. 
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[aT.  No.   1270.    Pirat  Appellate  District.— April  7,  1M4.] 

SUSANA  E.  YOUNG,  Respondent,  v.  FRESNO  FLUME 
AND  IRRIGATION  COMPANY  (a  Corporation), 
Appellant. 

Weonopul  Death — Action  by  Parent  fob  Damages — Pleadino. — A 
parent  is  entitled,  under  a  general  allegation  of  damages,  to  recover 
for  the  loss  of  service  and  the  deprivation  of  the  comfort,  protec- 
tion and  society  of  his  child  caused  bj  its  death,  such  damages  as 
under  all  the  circumstances  of  the  case  maj  be  just. 

Id. — Negligence  in  Blasting — Sufficiency  of  Evidence  to  Show. — 
In  this  action  bj  a  parent  to  recover  damages  for  the  death  of  her 
minor  son  the  evidence  sufficiently  shows  that  the  foreman  of  the 
defendant's  blasting  crew  was  guilty  of  gross  carelessness  at  the 
time  of  discharging  the  blasts  by  which  the  decedent  was  fatally 
injured. 

Id.— Action  fob  Wrongful  Death — Issues  and  Verdict. — Where  ao 
action  for  wrongful  death  is  tried  and  submitted  to  the  jury  upon 
all  the  issues  tendered  by  three  counts  in  the  complaint,  a  ver- 
dict sustainable  on  either  or  both  of  the  first  and  third  counts 
will  not  be  reversed  because  of  failure  of  proof  to  sustain  the  sec- 
ond count. 

Id. — Fellow-seevants — Who  abb— Members  of  Diffebbnt  Cbews  at 
LUM3EB  Mill. — Where  a  corporation  engaged  in  lumbering  em- 
ploys three  crews  of  men,  each  working  under  its  own  foreman, 
and  each  independently  of  the  other,  but  each  doing  its  allotted 
part  of  the  general  work  of  chute  construction,  the  foremen  and 
the  members  of  the  several  crews  are  fellow-servants. 

Id. — Competency  of  Foreman — Evidence  as  to  His  Chabacteb  ob 
Reputation  for  Carelessness.— In  an  action  for  the  death  of  the 
engineer  of  one  of  such  crews  through  the  negligence  of  the  fore- 
man of  one  of  the  other  crews  engaged  in  blasting,  evidence  of  the 
general  reputation  of  such  foreman  as  to  carelessness  in  blasting,  to 
show  negligence  on  the  part  of  the  employer  in  retaining  him,  is 
not  admissible  in  the  absence  of  prior  proof  of  specific  acts  of  past 
carelessness. 

Id. — Character  as  Distinguished  from  Reputation — Proof  of  Sfb- 
ciFic  Acts. — In  such  case  it  is  the  character,  not  the  reputation  of 
the  employee,  which  is  the  primary  subject  of  consideration,  and  in 
the  absence  of  proof  of  specific  acts  of  carelessness,  sufficient  to 
establish  his  character  in  respect  to  negligencei  evidence  of  hii  rep- 
nution  in  that  respect  is  inadmissible. 
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Id.  —  Reason  for  Rule  of  Evidence  —  Incompetency  of  Fellow- 
servant. — The  reason  for  this  rule  is  that  the  employee  causing  th« 
injury  and  the  person  injured,  being  fellow-servants,  the  employer 
would  not  under  the  law  as  it  was  prior  to  1907,  when  the  injury 
occurred,  be  liable,  unless  it  should  be  shown  that  the  employer  was 
negligent  in  retaining  the  careless  and  culpable  employee  in  its 
service  after  it  knew  or  should  have  known  of  his  incompetency. 
In  order  to  make  this  proof  two  things  were  necessary  to  be  shown: 
1.  That  the  culpable  employee  was  in  fact  incompetent  by  reason 
of  his  habitual  carelessness;  and,  2.  That  the  defendant  knew  or 
should  have  known  of  such  incompetency  prior  to  the  injury  com- 
plained of,  and  with  this  actual  or  imputed  knowledge  negligently 
retained  the  careless  servant  in  its  employ. 

Id. — Proof  of  Reputation — Purpose  and  Admissibility  of  Evidence. 
The  proof  as  to  reputation  could  be  admissible  only  for  the  pur- 
pose of  imputing  to  the  defendant  knowledge  of  a  fact  which  had 
become  a  matter  of  general  repute,  and  hence  could  not  be  legally 
admitted  until  the  foundation  had  been  laid  in  proof  of  past  acts 
of  carelessness,  which  would  in  itself  be  sufficient  to  predicate  a 
finding  of  the  fact  of  incompetency  upon;  nor  could  the  evidence 
of  his  reputation  be  admissible  to  prove  the  fact  of  incompetency; 
otherwise  a  defendant  might  be  held  responsible  for  its  failure  or 
refusal  to  discharge  a  perfectly  competent  but  otherwise  unpopu- 
kii  employee. 

Id.^ — Discharge  of  Foreman — Evidence  Concerning  Statement  of 
Superintendent. — In  such  action  it  is  error  to  admit  in  evidence 
the  statement  of  the  general  foreman  of  the  defendant,  accompany- 
ing the  discharge  of  the  foreman  of  the  blasting  crew  on  the  day 
after  the  accident,  to  the  efifect  that  the  injury  was  due  to  the  lat- 
ter's  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  and  Bernard  Silverstein,  for  Appellant. 

G.  W.  Cartwright,  and  J.  0.  Traber,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  plaintiff  and  against  the  defendant  for  the  sum  of 
three  thousand  dollars,  damages  claimed  to  have  been  suffered 
by  the  plaintiff  through  the  death  of  her  son,  a  minor  of  the 
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age  of  eighteen  years,  caused  by  the  alleged  negligence  of  the 
defendant. 

The  following  are  the  facts  of  the  case:  The  defendant  is  a 
corporation,  and  was  at  the  time  of  the  accident  which  caused 
the  death  of  the  youth,  engaged  in  the  lumber  business,  own- 
ing a  sawmill  and  conducting  logging  operations  at  or  in  the 
vicinity  of  a  place  known  as  Damon  Mill,  in  the  county  of 
Fresno.  In  connection  with  these  activities  the  defendant 
was,  during  the  month  of  April,  1903,  occupied  in  construct- 
ing a  chute  for  conveying  logs  along  the  mountain  side  to  its 
mill,  and  had  employed  in  this  particular  work  three  gangs 
of  men  doing  separate  details  of  the  work,  each  embracing 
several  workmen  under  their  own  foreman,  and  all  under  a 
general  foreman  named  William  McLeod,  who  was  one  of  sev- 
eral general  foremen  in  the  diversified  activities  of  the  defend- 
ant, and  these  in  their  turn  were  under  a  Mr.  Fitzpatrick, 
who  was  known  as  the  woods  superintendent,  while  above  the 
latter  was  a  Mr.  Swift,  who  was  assistant  manager  under  the 
general  manager  and  president  of  the  corporation,  Mr.  Shaver. 

The  decedent  went  to  work  for  the  defendant  at  the  scene 
of  these  activities  on  April  29,  1903,  being  engaged  as  an  en- 
gineer to  operate  a  donkey  engine,  as  a  member  of  what  was 
known  as  the  donkey  crew,  along  the  line  of  the  proposed 
chute,  and  under  a  crew  foreman  named  Than  Riggan.  The 
donkey  engine  was  being  operated  about  a  mile  and  a  quarter 
from  the  mill,  to  which  a  trail  ran  along  the  line  of  the  pro> 
posed  chute,  which  the  workmen  used  in  going  to  and  fro. 
On  the  afternoon  of  April  30th  another  crew,  known  as  the 
blasting  crew,  under  a  foreman  named  Barney  Lynch,  moved 
over  from  some  other  point  on  the  defendant's  property  some 
distance  away,  to  the  line  of  the  proposed  chute,  at  a  point 
in  proximity  to  said  trail  and  about  225  yards  away  from  the 
station  of  the  donkey  engine  but  invisible  from  its  location. 
This  blasting  crew  made  preparations  to  set  off  several  blasts 
at  this  point  during  that  afternoon,  and  were  ready  to  do  so 
between  5  and  6  o'clock  after  the  men  of  other  crews  had  quit 
their  places  of  work  for  the  day.  The  foreman  of  the  blasting 
crew  saw  several  men,  including  the  foreman  of  the  donkey 
crew,  pass  along  the  trail  shortly  after  5:30  o'clock  that  even- 
ing and  supposed  that  all  of  the  men  of  that  crew  had  gone  by. 
He  then  set  off  the  blasts.    There  is  some  dispute  in  the  evi- 
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dence  as  to  whether  the  blasting  crew  called  out  *'fire**  loudly 
or  at  all  just  before  the  blasts  went  oflP;  but  there  is  no  evidence 
that  any  member  of  that  crew,  or  any  one  eke  in  fact,  went 
back  along  and  up  the  trail  to  warn  possible  comers  of  the  im- 
pending blasts.  The  evidence  shows  that  the  deceased  had 
lingered  at  his  engine  for  a  few  moments  after  the  other  men 
had  left  in  order  to  make  some  slight  repairs,  and  that  this 
fact  was  known  to  his  foreman,  who  did  not,  however,  have 
time  to  impart  this  knowledge  to  the  blasting  crew  when  he 
reached  the  place  where  the  blasts  were  about  to  be  exploded, 
but  had  to  run  down  the  trail  to  save  his  own  life.  The  evi- 
dence further  shows  that  the  deceased  came  along  the  trail 
at  the  moment  of  the  explosion,  and  was  evidently  struck  and 
fatally  wounded  by  the  flying  rocks.  He  was  found  the  next 
morning  lying  a  few  feet  from  the  place  of  one  of  the  blasts 
in  an  unconscious  and  dying  condition,  and  he  died  that  day 
without  regaining  consciousness.  There  was  no  evidence  be- 
fore the  court  at  the  trial  tending  in  any  degree  to  show  that 
the  deceased  knew  or  should  have  known  of  the  presence  of  the 
blasting  crew  at  the  place  where  he  met  his  death,  or  that  he 
had  any  warning  of  the  impending  explosion. 

The  first  contention  of  the  appellant  is  that  the  complaint 
does  not  state  facts  suflBcient  to  constitute  a  cause  of  action, 
for  the  reason  that  there  is  no  allegation  showing  wherein  the 
plaintiff  was  damaged  by  reason  of  the  death  of  her  minor  son. 
No  authority  is  cited  in  support  of  this  contention.  It  has 
long  been  the  settled  law  of  this  state  that  a  parent  is  entitled, 
under  a  general  allegation  of  damages,  to  recover,  for  the  loss 
of  service  and  the  deprivation  of  the  comfort,  protection,  and 
•ociety  of  the  child  caused  by  its  death,  such  damages  as  under 
all  the  circumstances  of  the  case  may  be  just.  (Code  Civ. 
Proc,  sees.  376,  377 ;  Nehrbas  v.  Central  Pacific  R.  R,  Co., 
62  Gal.  320;  Bond  v.  United  Railroads,  159  Cal.  270,  286, 
[Ann.  Gas.  1912C,  50,  113  Pac.  366] ;  Peters  v.  Southern  Por 
cific  Co.,  160  Cal.  48,  70,  [116  Pac.  400].) 

The  complaint  in  this  action  contains  three  counts.  The 
first  count  alleges  in  substance  that  the  deceased  came  to  his 
death  from  the  careless  and  negligent  acts  of  the  defendant 
in  discharging  certain  powerful  and  dangerous  dynamite 
placed  without  notice  or  warning  to  the  decedent,  and  while 
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he  was  passing  the  point  of  location  of  such  blasts  while  going 
from  his  work  along  the  trail  which  the  defendant  had  pro- 
vided for  its  employees.  The  second  count  avers  that  the  ac- 
cident complained  of  was  caused  through  the  negligence  of  the 
defendant  in  failing  to  adopt,  promulgate,  and  use  reasonable 
diligence  to  enforce  proper  and  suflScient  rules  for  the  protec- 
tion of  the  employees  of  the  defendant  from  the  dangers  due 
to  the  use  of  dynamite  and  to  blasting  in  the  conduct  of  its 
business.  The  third  count  of  the  complaint  alleges  that  the 
accident  was  caused  by  the  negligence  of  the  foreman  of  the 
blasting  crew,  and  to  the  fact  that  the  defendant,  in  addition 
to  being  responsible  for  his  alleged  direct  acts  of  negligence, 
was  itself  guilty  of  negligence  in  retaining  in  its  employ  the 
said  foreman  of  the  blasting  crew  when  it  knew,  or  in  the 
exercise  of  reasonable  diligence  should  have  known,  that  he 
was  habitually  careless,  negligent,  incompetent,  and  unfit  to 
perform  the  dangerous  and  delicate  work  and  duty  of  his 
position. 

The  cause  was  tried  upon  all  of  the  issues  tendered  by  these 
three  counts  in  the  complaint.  Counsel  for  the  appellant 
urges  that,  as  to  the  second  count  of  the  complaint,  there 
could  be  no  recovery,  for  the  reason  that  the  evidence  offered 
by  the  plaintiff  affirmatively  shows  that  a  reasonable  rule  re- 
specting the  warning  to  be  given  before  setting  off  blasts  had 
been  adopted  and  promulgated  by  the  defendant.  Apart  from 
the  question,  determinable  only  by  the  jury,  as  to  whether  the 
orders  given  by  the  general  foreman,  William  McLeod,  to 
Barney  Lynch,  the  foreman  of  the  blasting  crew,  **to  send 
one  man  down  the  chute  to  holler  'fire'  before  spitting  the 
fuse,  so  that  everybody  could  get  out  of  the  way,"  was  a  rea- 
sonable or  sufficient  precaution  when  setting  off  dangerous 
blasts,  it  is  sufficient  to  note  that  no  motion  for  a  nonsuit 
was  directed  to  the  insufficiency  of  the  evidence  to  sustain 
this  particular  count;  and  that  since  the  case  was  submitted 
to  the  jury  upon  all  three  counts,  if  its  verdict  is  sustainable 
upon  both  or  either  of  the  other  counts,  it  would  not  be  re- 
versed because  of  any  failure  of  proof  to  sustain  the  second 
count. 

The  main  contentions  of  the  appellant  turn  upon  the  issues 
presented  by  the  first  and  third  counts  of  the  complaint,  and 
raise  the  following  questions  for  solution  upon  this  appeal: 
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First,  Was  Barney  Lynch,  the  foreman  of  the  blasting  crew, 
negligent  in  failing  to  give  proper,  timely,  and  adequate  warn- 
ing of  the  impending  blasts,  by  the  discharge  of  which  the 
deceased  came  to  his  death!  Second,  Was  the  said  Barney 
Lynch,  if  so  negligent,  the  fellow-servant  of  the  deceased, 
for  whose  negligence  the  plaintiff  cannot  recover  in  this  ac- 
tion 1  Third,  Was  the  defendant  shown  to  have  been  negligent 
in  employing  or  retaining  in  its  employment  the  said  Barney 
Lynch  when  he  was  habitually  careless  with  respect  to  the  use 
of  proper  precautions  before  discharging  blasts,  and  when  that 
fact  was  or  should  have  been  known  to  it  prior  to  the  fatality 
involved  in  this  caset 

To  the  first  of  these  questions  it  will  be  suflBcient  to  say  that 
without  serious  conflict  the  evidence  quite  sufficiently  shows 
that  Barney  Lynch,  the  foreman  of  the  defendant's  blasting 
crew,  was  guilty  of  gross  carelessness  at  the  time  of  discharging 
the  blasts  by  which  decedent  was  fatally  injured.  Even  as- 
suming that  the  foregoing  rule  with  respect  to  the  warning 
to  be  given  before  a  blast  was  reasonably  adequate  for  safety 
to  the  other  employees  of  the  defendant  or  to  passers-by,  it 
was  a  rule  which  was  not  complied  with  in  the  case  under  re- 
view. No  man  was  sent  either  up  or  down  the  trail  to  warn 
comers  of  impending  danger;  and  the  cry  of  **fire,''  just  be- 
fore the  blast,  was  palpably  insufficient  to  notify  any  but  those 
already  aware  of  the  impending  explosion.  Nor  can  it  be 
urged  in  this  connection  that  Than  Biggan,  the  immediate 
foreman  of  the  deceased  as  a  member  of  the  donkey  crew,  was 
negligent,  for  the  proofs  show  that  he  only  learned  of  the  pres- 
ence and  impendency  of  these  blasts  a  moment  before  their 
explosion,  and  when  to  notify  the  blasting  crew  would  be 
futile,  and  to  retrace  his  steps  and  warn  the  deceased  impos- 
sible, because  the  fuses  were  smoking,  and  he  was  obliged  to 
immediately  flee  down  the  trail  to  save  his  own  life. 

The  next  and  legal  question  presented  is  whether  Barney 
Lynch,  the  foreman  of  the  blasting  crew,  was  a  fellow-servant 
of  the  deceased  in  a  sense  which  would  forestall  a  recovery 
for  damages  for  his  death.  The  fatality  in  question  occurred 
prior  to  the  passage  of  recent  statutes  changing  the  former 
rule  with  reference  to  responsibility  for  the  acts  of  fellow- 
servants.  The  defendant,  in  connection  with  its  other  activi- 
ties, was  at  the  time  of  the  accident  engaged  in  constructing 
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a  chute  for  the  movement  of  logs  from  the  woods  to  the  milL 
In  the  prosecution  of  this  work  three  crews  of  men  were  en- 
gaged, the  donkey  crew,  the  jerry  crew,  and  the  blasting  crew, 
each  working  under  its  own  foreman,  and  each  independently 
of  the  other,  but  each  doing  its  allotted  part  of  the  general 
work  of  chute  construction.  It  would  seem  to  be  settled  be- 
yond question  by  the  decisions  of  this  state  construing  the  law 
as  it  stood  prior  to  the  passage  of  the  statute  of  1907,  [Stats. 
1907,  p.  119],  that  the  foreman  and  members  of  these  several 
crews  were  fellow-servants  employed  by  the  same  employer 
in  the  same  general  business.  (Civ.  Code,  sec.  1970;  Hogan 
V.  Central  Pacific  R.  R.  Co.,  49  Cal.  128 ;  McLean  v.  Blue  Point 
O.  M.  Co,,  51  Cal.  255 ;  Fagundes  v.  Central  Pacific  R.  R.  Co., 
79  Cal.  97,  [3  L.  R.  A.  824,  21  Pac.  439] ;  Schwind  v.  Floristan 
P.  <&  P.  Co.,  5  Cal.  App.  197,  [89  Pac.  1066] ;  Vesiner  v.  North, 
em  Cal  P.  Co.,  158  Cal.  284,  [110  Pac.  918].)  The  cases 
from  other  jurisdictions  cited  by  counsel  for  the  respondent 
have  no  persuasive  force  against  the  foregoing  authorities 
from  our  own  state  on  this  subject.  It  follows  that  since  Bar- 
ney Lynch  must  be  held  to  have  been  the  fellow-servant  of 
the  deceased,  the  plaintiff  would  not  be  entitled  to  recover  for 
the  detriment  caused  by  his  negligence,  unless  it  should  also 
appear  that  the  defendant  was  negligent  in  the  employment 
or  retention  of  Barney  Lynch  as  foreman  of  the  blasting  crew. 
It  is  in  relation  to  this  feature  of  the  case  that  the  main  diffi- 
culties arise,  or  rather,  arose,  at  the  trial.  Early  in  its  course 
the  plaintiff  produced  the  witness  Than  Riggan,  of  whom  this 
question  was  asked:  "Do  you  know  what  Barney  Lynches 
general  reputation  as  to  carelessness  or  carefulness  in  the  dis- 
charge of  his  duties  on  the  blasting  crew  was  prior  to  the  acci- 
dent T*  This  question,  over  the  objection  of  the  defendant, 
the  court  permitted  the  witness  to  answer,  and  he  testified: 
**It  was  bad  in  camp."  Substantially  the  same  question  was 
at  intervals  during  the  trial  repeated  to  several  other  witnesses, 
and  allowed  to  be  answered  similarly  over  the  objection  of  the 
defendant.  The  specific  objection  which  the  defendant  urged 
and  repeated  to  these  several  questions  and  answers  was  that 
evidence  of  the  general  reputation  of  Barney  Lynch  about  the 
camp  for  negligence  in  giving  warning  of  the  explosion  of  blasts 
was  incompetent  and  inadmissible  to  bind  the  defendant  un- 
til the  foundation  therefor  had  been  laid  by  proof  of  actual 
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carelessness  upon  former  occasions  in  exploding  blasts.  The 
evidence  as  to  reputation  was  admitted  by  the  court  uncondi- 
tionally and  without  requiring  such  proof,  though  later  in 
the  case  some  slight  evidence  was  introduced  tending  to  show 
that  Lynch  had  been  careless  upon  one  former  occasion.  The 
testimony  of  the  former  foreman,  William  McLeod,  when 
analyzed  in  the  light  of  his  evident  hostility  to  the  defend- 
ant, goes  no  further  than  this,  while  the  evidence  of  the  former 
fellow-workmen  with  Barney  Lynch  giving  him  a  bad  repu- 
tation, is  supported  by  no  basis  of  facts  or  detail  as  to  prior 
negligent  acts.  This  evidence  was  not  in  itself  sufficient  to 
base  opinions  as  to  Barney  Lynch 's  bad  reputation  for 
habitual  carelessness  upon,  and  we  are  thus  brought  face  to 
face  with  the  question  of  the  admissibility  of  evidence  of 
the  reputation  of  Barney  Lynch  for  carelessness  in  blasting 
in  the  absence  of  a  sufficient  showing  as  to  his  past  careless- 
ness in  fact.  The  leading  California  case  upon  this  point 
is  the  ease  of  Oier  v.  Los  Angeles  C.  E,  Ry.  Co.,  108  Cal.  129, 
[41  Pac.  22],  wherein  it  is  very  clearly  pointed  out  that  in 
cases  involving  the  precise  question  in  issue  here  it  is  the 
character  and  not  the  reputation  of  the  employee  which  is 
the  primary  subject  of  consideration,  and  that  in  the  absence 
of  proof  of  specific  acts  of  carelessness,  sufficient  to  establish 
the  character  of  the  servant  in  respect  to  negligence,  evidence 
of  his  reputation  in  that  respect  is  inadmissible.  The  reason 
for  this  rule  is  that  the  employee  causing  the  injury  and  the 
person  injured  being  fellow-servants,  the  employer  would  not, 
under  the  law  as  it  was  at  the  time  of  the  injury  in  question, 
be  liable,  unless  it  should  be  shown  that  the  employer  was 
negligent  in  retaining  the  careless  and  culpable  employee  in 
its  service  after  it  knew  or  should  have  known  of  his  incom- 
petency. In  order  to  make  this  proof  two  things  were 
necessary  to  be  shown :  1.  That  the  culpable  employee  was  in 
fact  incompetent  by  reason  of  his  habitual  carelessness ;  and, 
2.  That  the  defendant  knew  or  should  have  known  of  such 
incompetency  prior  to  the  injuiy  complained  of,  and  with 
this  actual  or  imputed  knowledge  negligently  retained  the 
careless  servant  in  its  employ.  The  proof  as  to  reputation 
could  only  be  admissible  for  the  purpose  of  imputing  to  the 
defendant  knowledge  of  a  fact  which  had  become  a  matter 
of  general  repute,  and  hence  could  not  be  legally  admitted 
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until  the  foundation  had  been  laid  in  proof  of  past  acts  of 
carelessness,  which  would  in  itself  be  sufficient  to  predicate 
a  finding  of  the  fact  of  incompetency  upon;  nor  could  the 
evidence  of  his  reputation  be  admissible  to  prove  the  fact  of 
incompetency;  otherwise  a  defendant  might  be  held  respon- 
sible for  its  failure  or  refusal  to  discharge  a  perfectly 
competent  but  otherwise  unpopular  servant.  It  would  thus 
seem  to  be  clear  both  by  reason  and  precedent,  that  the  court 
committed  error  in  the  admission  of  the  testimony  as  to  the 
previous  reputation  of  Barney  Lynch  for  carelessness  in  the 
absence  of  a  sufficient  showing  of  the  fact  of  his  prior  incom- 
petency. (Oier  V.  Los  Angeles  C.  E.  Ry.  Co,,  108  Cal.  129, 
[41  Pac.  22] ;  Consolidated  Coal  Co.  v.  Seniger,  179  111.  370, 
[53  N.  E.  733] ;  Park  v.  New  York  C.  &  C.  Co,,  155  N.  T, 
215,  [63  Am.  St.  Rep.  663,  49  N.  E.  674] ;  Youngs  v.  New 
York  0.  di  W.  Co.,  154  N.  T.  764,  [49  N.  E.  1106].) 

The  appellant  further  contends  that  the  court  erred  in 
the  admission  of  testimony  as  to  the  discharge  of  Barney 
Lynch  after  the  explosion  in  which  the  decedent  lost  his  life. 
The  respondent  justifies  the  offer  and  admissibility  of  this 
evidence  upon  the  ground  that  it  tended  to  prove  that  William 
McLeod,  the  general  foreman  of  the  several  crews  engaged  in 
building  the  chute  along  the  line  in  which  the  accident 
occurred,  stood  in  relation  of  vice-principal  of  the  defendant. 
It  has  been  held  that  the  power  to  employ  and  discharge 
the  employees  of  a  corporation  may  be  shown  in  evidence  as 
tending  to  mark  the  line  of  distinction  between  a  vice- 
principal,  for  whose  negligence  a  corporation  is  responsible, 
and  an  ordinary  employee  and  fellow-servant  of  another,  for 
whose  negligence  the  principal  is  not  to  be  held  liable;  and 
it  has  also  been  held  that  evidence  of  the  exercise  of  the  power 
of  hiring  and  discharging  employees  furnishes  some  evidence 
of  its  delegation  by  the  principal  to  the  foreman  or  official 
actually  exercising  it.  The  particular  vice  of  the  ruling 
of  the  trial  court  in  this  respect  did  not  so  much  consist  in 
admitting  the  evidence  of  the  discharge  of  Barney  Lynch  by 
the  foreman,  William  McLeod,  on  the  morning  after  the 
explosion,  as  it  did  in  also  allowing  to  be  introduced  in  proof, 
over  the  defendant's  objection,  the  conversation  which  accom- 
panied the  discharge.  The  record  discloses  that  on  the 
morning  following  the  explosion  and  shortly  after  the  body 
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of  the  dying  youth  had  been  borne  into  camp,  the  foreman, 
William  McLeod,  said  to  Barney  Lynch,  **This  is  some  of 
your  work.  Get  your  things  together  and  get  out  of  here.'* 
(Tr.,  fol.  212.)  The  unmistakable  implication  of  these 
words  is  that  the  injury  to  the  decedent  had  been  caused  by 
the  negligence  of  Lynch,  and  that  for  that  reason  he  was  be- 
ing discharged.  That  this  conclusion  of  the  general  foreman 
of  the  defendant,  even  assuming  that  he  stood  in  the  relation 
of  vice-principal  to  it,  is  one  by  which  the  defendant  could 
not  be  bound,  and  was  therefore  improperly  admitted  in 
evidence,  is  well  settled  in  this  state.  {Beasley  v.  San  Jose 
P.  P.  Co.,  92  Cal.  388,  [28  Pac.  485] ;  Borland  v.  Nevada 
Bank,  99  Cal.  89 ;  [37  Am.  St.  Rep.  32,  33  Pac.  737] ;  Lissak 
V.  Crocker  Est  Co.,  119  Cal.  442,  [51  Pac.  688] ;  Crawford 
V.  Transatlantic  Pire  Ins.  Co.,  125  Cal.  609,  [58  Pac.  177] ; 
Peterson  v.  Mineral  K.  P.  Co.,  140  Cal.  624,  [74  Pac.  162] ; 
Waldeck  v.  Pacific  Coast  8.  8.  Co.,  2  Cal.  App.  167,  [83  Pac. 
158].) 

There  are  a  number  of  other  errors  alleged  to  have  been 
committed  during  the  trial  and  which  are  discussed  in  the 
briefs  of  counsel,  but  they  are  all  practically  covered  by  the 
review  of  the  trial  thus  far  undertaken,  and  hence  need  not 
be  considered  in  detail. 

We  think  that  for  the  reasons  heretofore  given  the  judg- 
ment must  be  reversed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[C^.  No.  1158.    Third  Appellate  District.— April  8,  1914.] 

CATHERINE  M.  HEPPERNAN,  as  Administratrix  of  the 
Estate  of  John  0.  Welsh,  Appellant  v.  J.  T.  B.  DAVIS, 
Respondent. 

Gtatutb  of  Feauds— Estoppel  to  XJbgb  After  Part  Performance  of 
Oral  Aoreement. — ^Where  it  is  clearly  and  unequivocally  made  to 
appear  that  there  has  been  a  performance  by  one  party  to  an  oral 
agreement  required  by  statute  to  be  in  writing,  under  such  circum- 
stances as  to  make  it  inequitable  to  allow  the  other  party  receiving 


Digitized  by  VjOOQ IC 


296  Hbppbrnan  v.  Davis.  [24  Cal.  App. 

the  benefit  thereof  to  repudiate  the  contract  on  the  groiud  that  it 
is  not  in  writing,  he  is  estopped  from  doing  so. 

Id. — Lease — Action  foe  Rent — Estoppel  op  Tenant  to  Uroe  Statute 
OF  Frauds. — ^Where  a  tenant  enters  into  and  holds  possession  of 
land  under  a  lease  which  is  invalid  under  the  statute  of  frauds 
because  not  signed  bj  him,  he  is  estopped  to  aver  its  invaliditj  in 
an  action  on  the  lease  for  rent. 

Id. — AoTioN  WOE  Bent— AicENDicsNT  of  Complaint  so  as  to  Becovxb 
FOB  Use  and  Occupation. — ^Where  the  complaint  in  an  action  for 
rent  sets  out  a  lease  and  alleges  that  the  defendant  took  possession 
thereunder,  but  the  facts  developed  on  the  trial  show  that  the  de* 
fendant  did  not  take  possession  by  virtue  of  the  lease,  the  plaintiff 
should  be  permitted  to  amend  the  complaint  and  thereby  be  afforded 
an  opportunity  to  recover  for  use  and  occupation.  Such  an  amend- 
ment does  not  introduce  an  entirely  new  and  different  causa  of 
.action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County  and  from  an  order  refusing  a  new  triaL 
James  F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  R.  Garrett,  and  L.  P.  Coburn,  for  Appellant 

B.  E.  Collier,  for  Respondent. 

CHIPMAN,  P.  J.— This  is  an  action  of  unlawful  detainer. 
The  cause  was  tried  by  the  court  and  defendant  had  judgment 
Plaintiff  moved  for  a  new  trial  which  waa  denied  and  she 
appeals  from  the  judgment  and  order. 

It  is  alleged  in  the  complaint  that,  on  or  about  March  25, 
1906,  plaintiff's  intestate  by  lease  demised  and  let  to  defend- 
ant the  premises  described  as  follows:  N^^  of  sec.  22,  T.  40 
N.,  R.  4  W.,  M.  D.  M.,  situatjed  in  Siskiyou  County,  a  copy 
of  which  said  lease  is  as  follows : 

''This  certifies  that  I  have  this  day,  March  25th,  1906, 
leased  to  J.  T.  B.  Davis,  the  Van  place  on  sec.  22,  T.  40,  N. 
R.,  4  W.  M.  D.  M.  for  the  term  of  six  years  from  date,  at  a 
yearly  rental  of  one  hundred  and  fifty  dollars,  per  year,  pay- 
able yearly  in  advance.  The  tenant  to  improve  the  place  an\l 
keep  in  good  order. 

**J.  0.  Welsh.'' 
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It  is  further  alleged  that  ''defendant  went  into  possession 
and  occupation  of  said  premises  by  virtue  of  said  lease  and 
still  holds  and  occupies  the  same";  that  no  part  of  the  said 
yearly  rental  has  been  paid  and  the  whole  thereof  is  due 
and  unpaid,  amounting  to  seven  hundred  and  fifty  dollars; 
that,  on  November  14,  1912,  "within  one  year  after  the  last 
yearly  rent  became  due  as  aforesaid,  by  the  terms  of  said 
lease,  demand  in  writing  was  made  by  the  plaintiff  of  the 
defendant  for  the  payment  of  the  said  rent  amounting  to  seven 
hundred  and  fifty  dollars  as  aforesaid,  or  that  he  surrender 
the  possession  of  said  premises  .  .  .  but  said  defendant  has 
neglected  and  refused,  for  the  space  of  more  than  three  days 
after  said  demand  as  aforesaid,  to  quit  the  possession  of 
said  demised  premises  or  pay  the  rent  thereof,  due  and  unpaid 
as  aforesaid,  and  the  same  still  remains  due  and  unpaid." 

Defendant,  in  his  answer,  denies  that  the  said  Welsh  let 
to  defendant  the  said  premises  '*by  a  lease  a  copy  of  which 
is  attached  to  said  complaint  or  by  any  written  lease  what- 
ever"; denies  that  defendant  "went  into  posession  of  said 
property  under  said  lease"  or  that  "he  still  holds  or  occupies 
the  said  premises  under  said  lease  or  at  all;  and  in  this 
regard,  this  defendant  says  that  defendant  never  entered  into 
any  written  contract  for  the  lease  of  said  or  any  premises 
from  the  said  J.  0.  Welsh  and  further  says  that  this  defend- 
ant never  subscribed  to  any  agreement,  note,  or  memorandum 
of  lease,  for  the  said  premises  described,  or  for  any  other 
premises  from  the  said  John  0.  Welsh;  and  that  said  pre- 
tended agreement  set  out  in  said  complaint  is  invalid  under 
aection  1973  of  the  Code  of  Civil  Procedure  of  the  state  of 
California";  denies  that  any  sum  is  due  under  said  lease; 
admits  the  demand  as  alleged  in  the  complaint  "and  states 
in  this  regard  that  said  defendant  immediately  after  the 
receipt  of  said  demand  for  possession  delivered  up  and  quit 
the  possession  of  said  premises  and  since  said  time  has  no 
longer  been  in  possession  of  same." 

The  court  made  findings:  That  said  Welsh  "did  not  on 
or  about  March  28,  1908,  lease,  demise  or  let  to  the  defend- 
ant the  premises  described  in  plaintiff's  complaint";  that 
''defendant  did  not  go  into  possession  of  said  premises  under 
said  lease  and  defendant  does  not  now  hold  or  occupy  the 
same";  that  ''no  sum  of  money  became  due  for  the  rent  of 
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said  premises  under  said  pretended  lease";  that  plaintiflf 
made  demand  as  alleged  in  the  complaint  and  defendant  failed 
to  pay  rent  as  there  alleged  and  **that  the  defendant  quit 
the  possession  of  said  premises,  and  that  defendant  does  not 
unlawfully  hold  same  or  continue  in  possession  of  same." 
The  court  also  finds:  That  '*said  paper  writing  denominated 
a  lease  is  invalid  under  section  1973  of  the  Code  of  Civil 
Procedure  of  the  state  of  California."  As  conclusion  of 
law,  the  court  found  that  plaintiflf  is  entitled  to  take  nothing 
and  that  defendant  recover  his  costs.  At  the  trial  it  was 
admitted  that  John  0.  Welsh  executed  the  lease,  exhibit  "A" 
to  plaintiflf 's  complaint.  This  document  bears  date  March 
25,  1906,  but  rental  is  claimed  for  the  years  commencing 
March  25,  1908,  and  the  years  commencing  March  25,  1909, 
1910,  1911,  and  1912.  It  was  alleged  in  the  answer  that 
defendant  quit  possession  upon  receipt  of  the  demand  and 
notice  alleged  in  the  complaint  and  no  longer  holds  possession. 
This  would  seem  to  justify  the  inference  that  defendant  then 
held  possession  of  the  premises. 

Plaintiflf  oflfered  in  evidence  the  document,  exhibit  *'A," 
to  which  defendant  objected  on  the  ground  that  **it  was 
irrelevant,  incompetent  and  immaterial  and  that  if  it  would 
connect  with  any  land  that  Mr.  Davis  had,  why  Mr.  Davis 
would  not  be  bound  by  it  .  .  .  and  it  is  not  signed  by  Mr. 
Davis  and  that  it  is  invalid  under  section  1973,  subdivision 
5  of  the  Code  of  Civil  Procedure.  The  Court.  I  think  that 
this  is  the  case  where  the  objection  comes  in  as  it  has,  that 
Mr.  Davis,  has  not  signed  it,  and  the  suit  being  against  him, 
I  think  the  objection  is  well  taken  and  it  is  sustained.  Plain- 
tiff excepted."  Defendant  Davis  was  then  called  as  a  wit- 
ness and  was  asked  to  state  whether  or  not  he  went  into 
possession  of  the  land  mentioned  in  the  complaint.  Objec- 
tion was  made  as  before  and  that  ''it  is  seeking  to  prove  by 
parol  to  prove  a  contract  that  the  statute  says  must  be  in 
writing."  Like  objection  was  made  and  sustained  to  a  ques- 
tion whether  or  not  he  had  '*paid  Mr.  Welsh  for  the  use  and 
occupation  of  the  land  as  described." 

The  theory  of  the  defense  and  the  rulings  of  the  court  rested 
on  the  proposition  that  because  the  defendant  did  not  sign 
the  lease  it  could  not  be  made  binding  upon  him  by  showing 
that  he  went  into  and  held  possession  under  it    The  con- 
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tention  of  defendaDt,  as  shown  in  his  brief,  is,  that  plaintifiF 
eannot  recover  on  the  lease  and  that  his  remedy  is  for  use 
and  occupation,  citing  Falck  v.  Barlow,  110  Md.  159,  [17  Ann. 
Cas.  538,  72  Atl.  678]. 

An  oral  contract  for  the  sale  of  real  property  is  invalid 
but  may  be  executed  by  the  parties  to  it  and  its  specific  per- 
formance enforced  in  equity  in  case  there  has  been  part  per- 
formance.  (Hill  v.  Den,  121  Cal.  42,  44,  [53  Pac  642]. 
See  Code  Civ.  Proc.  sec.  1972.) 

In  NUes  v.  Hancock,  140  Cal.  157,  [73  Pac.  840],  the  court 
seems  to  intimate  that  if  there  had  been  an  actual  taking  of 
possession  of  the  land  by  the  vendee,  it  would  have  constituted 
part  performance  of  what  was  an  insufficient  compliance  with 
section  1973. 

It  was  said  in  PearsaU  v.  Henty.  153  Cal.  814,  318,  [95 
Pac.  160] :  "Where  it  is  clearly  and  unequivocally  made  to 
appear  that  there  has  been  a  performance  by  a  party  on  his 
I>art  of  an  oral  agreement  required  by  the  statute  to  be  in 
writing  under  such  circumstances  as  to  make  it  inequitable 
to  allow  the  other  party  receiving  the  benefit  thereof  to  re- 
pudiate it  on  the  ground  that  it  was  not  in  writing,  he  is 
estopped  from  doing  so." 

In  the  case  cited  by  respondent  the  action  was  ejectment 
in  which  the  defendant  set  up  an  equitable  defense,  posses- 
sion under  a  written  lease.  It  appeared  that  the  lease  was 
not  acknowledged  or  recorded  in  the  public  records  which 
rendered  it  insufficient  under  the  Maryland  statute  to  con- 
v^  legal  title  for  the  term  of  ten  years.  It  was  claimed, 
however,  to  be  good  in  equity.  The  court  held  that  the 
"tenancy,  unless  it  had  been  terminated  in  some  lawful 
manner,  would  constitute  a  good  legal  defense  to  the  action, 
and  should  not  therefore  have  been  set  up  by  an  equitable 
plea.*'  A  reversal  was  ordered  for  the  reason  that  an  equit- 
able defense  was  not  allowable  in  actions  at  law.  Under 
our  practice  no  such  distinction  exists.  Here  there  was  full 
performance  by  defendant — i  e.,  it  was  sought  to  show  that  he 
entered  under  the  lease  as  written,  enjoyed  its  benefits  for  the 
period  claimed  and  surrendered  possession  only  after  notice  to 
quit.  There  was  a  change  of  position  of  plaintiff's  intestate 
whose  possession  was  surrendered  to  defendant.  He  now 
claims  that  he  can  defeat  the  action  by  resort  to  the  statute  of 
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frauds,  notwithstanding  his  use  and  occupation  of  the  prem- 
ises by  virtue  of  an  instrument  in  writing  which  bound  his 
lessor.  If  this  can  be  done  it  seems  to  us  the  statute  would 
be  made  to  aid  in  the  perpetration  of  a  fraud  whereas  its 
purpose  is  to  prevent  fraud.  It  was  said,  in  Glass  v.  HuU 
bert,  102  Mass.  30,  [3  Am.  Rep.  418] :  *'The  fraud  most 
commonly  treated  as  taking  an  agreement  out  of  the  statute 
of  frauds,  is  that  which  consists  in  setting  up  the  statute 
against  its  performance,  after  the  other  party  has  been 
induced  to  make  expenditures,  or  a  change  of  situation  in 
regard  to  the  subject  matter  of  the  agreement,  or  upon  the 
supposition  that  it  was  to  be  carried  into  execution,  and  the 
assumption  of  rights  thereby  acquired;  so  that  the  refusal 
to  complete  the  execution  of  the  agreement  is  not  merely  a 
denial  of  rights  which  it  was  intended  to  confer,  but  the 
infliction  of  an  unjust  and  unconscientious  injury  and  loss. 
In  such  case,  the  party  is  held,  by  force  of  his  acts  or  silent 
acquiescence,  which  have  misled  the  other  to  his  harm,  to  be 
estopped  from  setting  up  the  statute  of  frauds.*' 

In  Browne  on  the  Statute  of  Frauds  the  author  states:  **It 
is  settled  by  a  long  series  of  authorities,  that  a  part  execu- 
tion of  a  verbal  contract  within  the  statute  of  frauds  has  no 
effect  at  law  to  take  a  case  out  of  its  provisions  (citing  cases) ; 
but  this  of  course  does  not  apply  in  those  jurisdictions 
where  law  and  equity  powers  are  merged  in  the  court,  sitting 
nominally  as  courts  of  law.**  (Browne  on  Statute  of  Frauds, 
5th  ed.,  sec.  451.)  Cases  are  cited  in  note  to  Falck  v.  Barlow, 
110  Md.  159,  [17  Ann.  Cas.  538,  72  Atl.  678],  holding  that 
where  a  tenant  enters  under  an  agreement  invalid  by  reason 
of  the  statute  of  frauds,  and  continues  in  posession  paying 
a  yearly  rental  for  the  same,  and  the  rent  is  received  by 
the  owner,  the  tenant  becomes  a  tenant  from  year  to  year. 
Here,  however,  no  question  arises  as  to  the  extent  of  the  term 
of  the  tenancy,  for  the  claim  is  for  unpaid  rental  past  due. 
If,  as  it  was  proposed  to  show,  defendant  went  into  posses- 
sion and  remained  in  possession  under  the  lease,  the  writing 
became  something  more  than  a  unilateral  offer  and,  as  was 
said  in  Bloom  v.  Hazard,  104  Cal.  310,  [37  Pac.  1037] :  "This 
was  a  sufficient  execution  to  make  the  writing  a  binding  obli- 
gation," though  not  executed  by  the  party  sought  to  be 
charged. 
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In  Beedy  v.  Smith,  42  Cal.  245,  the  contract  involyed  was 
for  the  building  of  a  certain  dam  and  was  signed  by  the 
defendants  only,  but  as  it  was  acted  upon  by  the  other  party 
and  was  executed,  it  was  held  to  be  binding  on  both  parties 
and  it  was  said  that  no  question  of  the  statute  of  frauds  could 
be  raised.  In  Crescent  City  Wharf  dt  Lighter  Co.  v.  Simpson, 
77  Cal.  286,  [19  Pac  426],  it  was  held  that  the  seal  of  the 
lessee  was  not  necessary  to  the  validity  of  the  lease  but  that 
claiming  under  it  and  occupying  and  maintaining  the  wharf 
and  paying  rent  was  sufScient  to  make  it  binding. 

**  When  a  contract  is  signed  by  one  of  the  parties  only,  but 
is  accepted  and  acted  upon  by  the  other  party,  it  is  just  as 
binding  as  if  it  were  signed  by  both  of  the  parties.*'  (9  Cyc. 
300.)  "Where  all  engagements  which  the  statute  covers  have 
been  performed,  an  action  lies  upon  the  special  contract 
for  the  enforcement  of  all  remaining  engagements,  including 
the  payment  of  the  stipulated  price  for  the  property  conveyed 
or  services  rendered."  (Browne  on  Statute  of  Frauds,  sec. 
124.)  Here  the  action  is  for  the  enforcement  of  the  engage- 
ments which  have  been  performed.  "A  lessee  accepting  a 
lease  under  seal  and  entering  into  the  use  and  occupation  of 
the  premises  may  become  liable  for  the  performance  of  the 
conditions  of  the  lease,  although  the  same  is  not  signed  by 
him.'*     (24  Cyc.  903,  and  cases  cited.) 

It  seems  to  us,  however,  that  if,  as  was  sought  to  be  shown, 
defendant  entered  into  possession  of  the  land  and  held  that 
possession  under  the  lease,  he  is  estopped  to  aver  its  inva- 
lidity and  that,  as  he  cannot  be  heard  to  challenge  its  validity, 
the  action  may  be  maintained  upon  it.  To  permit  this  de- 
fendant to  raise  this  objection  now,  after  he  has  enjoyed  the 
possession  and  use  of  the  land  and  after  years  of  silence  as 
to  any  defect  in  the  lease,  would  promote  injustice  and  must 
be  condemned  as  unconscientious  and  therefore  not  to  be 
permitted.  This  question  of  estoppel  is  exhaustively  treated 
in  Seymour  v.  Oelrichs,  156  Cal.  782,  [134  Am.  St.  Rep.  154, 
106  Pac.  88],  to  which  nothing  need  be  added. 

The  judgment  and  order  are  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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A  petition  for  a  rehearing  of  this  canse  was  denied  by  the 
district  court  of  appeal  on  May  8,  1914,  and  the  following 
opinion  then  rendered  thereon : 

CHIPMAN,  P.  J.— The  complaint  distinctly  alleges  that 
defendant  went  into  possession  of  the  premises  under  the 
lease  pleaded.  It  is  true  that  there  was  no  evidence  that 
defendant  did  so  enter  into  possession  and  the  offer  made 
by  plaintiff  does  not  in  terms  call  for  an  answer  by  the  defend- 
ant, called  as  a  witness  for  plaintiff,  to  the  direct  point  of 
his  entering  into  possession  under  or  by  virtue  of  the  lease. 
But  it  seems  to  us  that  enough  appeared  to  show  that  the  trial 
court  was  of  the  opinion  that  not  only  was  the  paper  signed 
by  the  lessor  incompetent  to  establish  any  right  in  plaintiff, 
but  that  any  evidence  tending  to  show  by  parol  proof  of 
entry  under  the  so-called  lease  would  be  equally  incompetent. 

If  it  should  turn  out  on  a  new  trial  that  defendant  never 
knew  that  such  a  document  existed  and  therefore  did  not  enter 
into  possession  under  it,  a  different  situation  would  be 
presented.  In  such  event  plaintiff  should  be  permitted  so 
to  amend  her  complaint  as  to  meet  the  facts  as  they  existed 
and  if,  as  is  contended  by  defendant,  she  can  recover  only 
for  use  and  occupation  irrespective  of  the  lease,  plaintiff 
should  be  given  an  opportunity  to  do  so  by  amending  her 
complaint.  We  do  not  think  that  such  an  amendment  would 
introduce  an  entirely  new  and  different  cause  of  action.  The 
use  and  occupation  of  the  premises  and  nonpayment  therefor 
constituted  the  basis  of  the  action  and  could  have  been  set  up 
in  the  original  complaint  by  a  separate  count  and  we  see  no 
reason  why  it  may  not  be  done  at  this  time  if  the  facts  war- 
rant it.  (Bom  V.  Castle,  22  CaL  App.  282,  286-288,  [134  Pac. 
347].) 

The  petition  is  denied, 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  1147.     Third  Appellate  District.— AprU  8,  1914.] 

EDWARD  McGINN,  Respondent,  v.  CHARLES  P.  WIL- 
LEY,  Appellant. 

Specipic  Performance  of  Contract  to  Sell  Realty — Sufficiency  of 
Complaint — Necessity  of  Alleging  Written  Contract. — In  an 
action  bj  the  vendee  of  a  one-sixth  interest  in  a  mine  for  specific 
performance  of  the  contract  of  sale,  the  absence  in  the  complaint 
of  an  allegatron  that  the  contract  is  in  writing  is  not  fatal;  it  will 
be  presumed,  if  necessary,  that  the  contract  is  written. 

Id.— Statute  of  Frauds — Part  Performance  op  Oral  Contract. — A 
parol  agreement  to  purchase  an  interest  in  a  mine  is  taken  out  of 
the  operation  of  the  statute  of  frauds  by  the  vendee  paying  part 
of  the  purchase  price,  taking  possession  of  the  mine,  and  perform- 
ing labor  auil  making  improvements  therein. 

Id. — Subsequent  Sale  by  Vendor — Remedy  of  Vendee. — If  the  vendor, 
after  making  such  parol  agreement,  sells  the  property  to  a  third 
person  and  promises  to  account  therefor  to  the  vendee,  the  vendee, 
in  his  suit  for  specific  performance,  may  recover  the  amount  re- 
ceived by  the  vendor  on  account  of  such  sale.  He  is  not  required 
to  bring  a  separate  action  to  recover  such  money. 

Id. — Parol  Contract  to  Convey — Part  Performance — Specific  Per- 
formance— Review  on  Appeal. — Where  there  has  been  a  part  per- 
formance of  an  oral  contract  to  purchase  an  interest  in  a  mine,  and 
the  trial  court,  in  an  action  by  the  vendee  for  specific  performance, 
has  decreed  the  complete  execution  of  the  agreement,  an  appellate 
court  should  not  interfere  unless  it  appears  clearly  that  the  decision 
is  inequitable  and  unjust.  In  the  case  at  bar  it  cannot  be  said 
that  the  court  below  was  not  entirely  warranted  in  exacting  of  the 
defendant  a  compliance  with  his  contract. 

Id.-^ontract  by  Cotenant  to  Convey — Necessity  of  Exclusive  Pos- 
session.— ^Where  a  tenant  in  common  in  a  mine  makes  a  parol 
agreement  to  convey  his  undivided  interest,  it  is  not  necessary  that 
he  should  deliver  exclusive  possession  of  the  mine  to  the  vendee 
in  order  to  render  possession  an  effective  circumstance  in  decreeing 
specific  performance  in  favor  of  the  vendee.  It  ia  enough  that  the 
vendee  is  substituted  in  the  use  and  occupancy  of  the  property  for 
the  vendor. 

Id.— -Specific  Performance — Possession  of  Vendbb— Rule  That  It 
must  be  Exclusive. — The  rule  that  under  an  oral  contract  to  pur- 
chase realty  the  vendee  must  be  in  possession  of  the  property  in 
order  to  have  specific  performance,  requires  no  more  than  that  his 
possession  shall  be  exclusive  of  the  possession  of  the  vendor. 
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Id. — ^DErENsx  to  Action — Sale  bt  Ykndob  to  Thibd  Pxbsom. — In  an 
action  hj  a  vendee  for  gpeeifie  performance  of  a  contract  to  sell  an 
interest  in  a  mine,  it  is  no  defense  that  the  vendor,  after  making 
the  contract  with  the  vendee,  sold  the  propertj  to  third  persons, 
if  he  has  not  thereby  completely  divested  himself  of  the  legal  title. 

Id. — NOVATION-^INSUPFICIENCY  OF  EVIDENCI  TO  ShOW  SUBSTITDTION  OP 

Agrxsicxnt. — The  evidence  in  this  action  by  a  vendee  for  specific 
performance  is  sufficient  to  sustain  the  finding  of  the  trial  court 
that  the  contract  upon  which  the  plaintiff  relied  was  not  superseded 
by  another  agreement,  and  was  not  intended  to  constitute  a  no- 
vation. 
Id. — Pleading  Novation — New  Matter  of  Defense. — Novation  is  new 
matter  of  defense,  in  the  nature  of  release  or  discharge,  which  must 
be  specially  pleaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County  and  from  an  order  refusing  a  new  triaL  J.  J. 
Trabucco,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  B.  Curtin,  and  P.  P.  Otis,  for  Appellant 

J.  C.  Webster,  for  Respondent 

BURNETT,  J.— We  can  perceive  no  valid  objection  to  the 
suflSciency  of  the  complaint  in  this  action  for  the  specific  per- 
formance of  an  agreement  to  sell  one-sixth  interest  in  a  certain 
mine  in  Mariposa  County.  The  terms  of  the  contract  are 
set  out,  the  tender  of  the  balance  due  and  a  demand  for  a 
deed  and  defendant's  refusal  to  comply  with  the  demand 
appear  and  it  is  further  alleged:  ''That  the  said  agreement 
of  purchase  and  sale  between  plaintiff  and  defendant  was  in 
every  respect  fair  and  equitable  and  no  advantage  of  any 
kind  was  taken  of  defendant  and  the  said  consideration  so 
to  be  paid  was  a  fair  consideration  for  the  said  interest  in 
said  property,  and  the  said  sum  of  two  hundred  and  sixty- 
five  dollars  was  the  value  of  said  interest  in  said  property  at 
the  time  of  said  agreement  of  sale  between  plaintiff  and  de- 
fendant and  the  full  amount  asked  by  defendant  therefor.'' 

In  support  of  the  complaint  it  would  be  presumed,  if  neces- 
sary, that  said  contract  to  sell  and  purchase  was  in  writing, 
nothing  appearing  to  the  contrary.    However,  upon  the  sup- 
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position  that  it  was  a  parol  agreement,  which  it  was  shown 
to  be  by  the  evidence,  there  is  sufficient  to  take  the  case  out 
of  the  statute  of  frauds  by  reason  of  the  allegation  of  cer- 
tain payments  and  that  '' defendant  then  and  there  delivered 
possession  of  the  said  property  to  plaintiff  and  plaintiff  went 
into  possession  thereof  under  and  by  virtue  of  said  contract 
of  purchase  and  performed  work  and  labor  on  the  said  prop- 
erty and  has  ever  since  remained  in  possession  thereof"  and 
that  said  work  and  labor  in  the  development  and  improve- 
ment thereof  enhanced  the  value  of  said  property. 

Another  element,  somewhat  unusual  in  this  class  of  cases, 
is  injected  by  the  allegation  that  after  plaintiff  had  gone 
into  possession  of  the  property  under  said  agreement  of  sale 
the  defendant  and  the  owners  of  the  other  interests  in  ths 
mine  entered  into  an  executory  contract  to  sell  it  to  other 
parties  for  thirty  thousand  dollars,  a  portion  of  which  had 
been  paid  to  defendant,  and  that  the  executory  contract  was 
executed  by  defendant  ''under  the  express  agreement  and 
understanding  that  he  was  acting  as  the  trustee  of  the  plain- 
tiff herein  in  executing  the  same  and  that  he  would  account 
tu  the  plaintiff  for  all  moneys  realized  by  virtue  thereof  by 
tlie  said  defendant,  but  the  said  defendant  has  failed  and 
refused  to  account  to  plaintiff  for  the  said  money  or  any  part 
thereof  and  has  failed  and  refused  and  still  continues  to  refuse 
to  pay  the  same  to  plaintiff,  or  any  part  thereof  though 
demanded  so  to  do." 

It  is  dear  that  if  the  contract  of  sale  between  plaintiff 
and  defendant  was  executed  as  alleged  in  the  complaint 
plaintiff  became  the  equitable  owner  of  the  property  upon 
compliance  with  its  terms,  defendant  holding  the  legal  title 
in  trust  for  the  benefit  of  plaintiff,  and  it  would  necessarily 
follow  that  the  latter  would  be  entitled  to  whatever  was  paid 
by  another  for  that  interest,  but  we  have  the  additional  con- 
sideration that  defendant  promised  to  account  therefor  to 
plaintiff,  and  we  can  discover  no  reason  why  the  latter  should 
be  required  to  resort  to  another  action  to  recover  it. 

The  principle  is  analogous  to  that  set  forth  in  the  case  of 
Reinlen  v.  Ma^in,  53  Cal.  341,  wherein  it  is  said:  '*If  the 
plaintiff  holds  only  the  equitable  title,  and  is  forced  to  go 
into  a  court  of  equity  to  compel  a  conveyance  of  the  legal 
title  it  is  well  settled  that  he  cannot  afterward  maintain  an 
M  0*1.  App.— ao 
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action  at  law  for  the  mesne  profits,  for  the  reasons,  already 
indicated;  and  if  he  cannot  recover  rents  and  profits  in  the 
action  in  equity  he  is  without  remedy.  But,  fortunately,  a 
court  of  equity  will  not  permit  so  great  a  wrong  and  will 
afford  complete  relief  in  such  a  case.  *If  there  is  a  trust 
estate,  and  the  cestui  que  trv^t  comes  into  equity  upon  his 
title  to  recover  the  estate,  he  will  be  declared  to  have  the  fur- 
ther relief  of  an  account  of  the  rents  and  profits.'  (1  Story's 
Equity  Jurisprudence  512;  Dormer  v.  Fortescue  3  Atk.  124, 
[26Eng.  Reprint,  875].)" 

In  the  opinion  is  cited,  with  approval,  Worrall  v.  Munn, 
88  N.  T.  137,  wherein  the  facts  were  similar  to  those  herein, 
except  that  the  third  party  had  taken  possession,  the  New 
York  court  of  appeals  declaring:  **The  general  rule  on  this 
subject,  as  laid  down  by  the  elementary  writers,  and  in  the 
adjudged  cases,  is,  that  the  court  of  equity  will,  so  far  as 
possible,  place  the  parties  in  the  same  situation  as  they  would 
have  been  if  the  contract  had  been  performed  according  to 
its  terms;  and,  to  that  end,  the  vendor  will  be  regarded  as 
trustee  for  the  benefit  of  the  purchaser  and  liable  to  account 
to  him  for  the  rents  and  profits;  and  the  purchaser  will  be 
treated  as  trustee  of  the  purchase  money,  if  not  paid,  and  will 
be  charged  with  interest  thereon  and  when  the  vendor  is  him- 
self in  the  actual  occupation  of  the  premises,  he  is  charged 
with  the  value  of  the  use  and  occupation."  (See,  also,  8ukm% 
V.  Bumette,  76  Cal.  303,  [18  Pac.  394].) 

Here,  as  we  have  seen,  it  appears  that  plaintiff  was  entitled 
to  a  conveyance  at  the  time  of  the  execution  of  said  contract 
of  sale  with  said  third  parties,  and,  therefore,  in  equity,  he 
was  deemed  the  owner  and  a  just  claimant  of  the  consideration 
received  by  defendant. 

An  additional  assurance  of  the  soundness  of  respondent's 
position  is  found,  of  course,  in  the  allegation  of  defendant's 
agreement  to  account  to  plaintiff. 

There  can  be  no  doubt  as  to  the  sufficiency  of  the  evidence 
to  support  the  finding  as  to  a  valid  sale  of  the  premises  to 
plaintiff.  This  is  demonstrated  by  his  own  testimony,  which, 
in  material  respects,  is  corroborated  by  the  testimony  of  other 
witnesses.  As  to  this  point  we  deem  it  unnecessary  to  do  more 
than  quote  the  following  from  plaintiff's  statements  on  the 
witness  ctand:  ^'Willey  told  me  that  he  wanted  to  sell  his 
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one-sixth  interest  in  that  mine  and  that  he  would  take  two 
hundred  and  sixty-four  dollars  for  the  same,  and  I  accepted 
his  oflfer.  I  wanted  to  take  it  all  then  but  I  didn't  have  the 
money  to  pay  for  it  and  he  said  I  could  pay  one  half  cash 
and  the  other  half  within  one  year,  and  I  paid  the  half  and 
he  accepted  it.  I  had  a  lot  of  mining  supplies  and  materials 
at  Stent  and  I  loaded  those  tools  and  cars  and  blacksmith 
shop  tools,  all  of  which  was  about  the  value  of  four  hundred 
dollars  and  I  put  them  on  two  wagons  and  pulled  the  wagons 
to  the  top  of  the  hill  and  started  for  the  mine  the  next 
morning.  I  told  Willey  at  that  time  if  I  took  out  a  pocket 
of  ten  thousand  dollars  he  would  be  sorry  he  sold  me  the 
mine  but  he  said  it  was  all  right  and  whatever  I  took  out  of 
the  mine  belonged  to  me;  that  all  he  wanted  out  of  it  was 
the  amount  he  had  put  into  it;  that  he  was  glad  to  get  out 
of  it  and  everything  I  made  out  of  it  I  was  welcome  to.  Two 
hundred  and  sixty-five  dollars  was  a  reasonable  price  for  his 
interest  in  the  mine  at  that  time.  It  was  the  value  of  that 
interest.  After  I  took  possession  of  the  property  I  worked 
on  the  mine  timbering  the  same.  We  were  trying  to  make 
a  showing  to  sell  the  mine.  We  worked  there  five  months 
from  August,  1907,  my  brother  William  and  myself,  and 
then  I  came  back  and  I  brought  Pete  Strike  with  me;  that 
was  about  the  last  of  January  or  in  February,  1908,  and  he 
worked  two  months.  We  were  drilling  and  blasting  and 
looking  for  pay  ore,  drifting  and  opening  up  the  mine,  left 
the  quartz  and  ore  right  on  the  property  for  the  purpose 
of  opening  it  up  to  get  a  purchaser.  Prom  July,  1907,  the 
work  I  did  enhanced  the  value  of  the  property.  Before  the 
payment  of  one  hundred  thirty-two  and  50/100  dollars  was 
due  before  the  end  of  that  first  year  I  asked  for  further  time 
and  Willey  extended  the  time.  He  told  me  it  would  be  all 
right,  I  could  take  plenty  of  time  and  he  extended  the  time 
to  September,  1909.  About  September  1st,  1909,  I  had 
the  balance  of  $132.50  and  took  the  same  to  the  defendant, 
Mr.  Willey,  and  offered  it  to  him  in  payment  of  the  balance 
due,  but  I  wanted  to  use  $32.50  and  Mr.  Willey  said  I  could 
use  the  $32.50  as  long  as  I  wanted  it;  I  could  pay  him  when 
it  suited  my  convenience.  I  went  into  possession  under  that 
agreement  of  purchase.'' 
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As  to  the  bond  to  8ell  the  property  he  testified:  "That 
agreement  was  entered  into  on  November  13th,  1909.  I 
negotiated  with  James  McGinn  about  the  sale  of  that  mine. 
The  defendant,  Mr.  Willey,  had  nothing  whatever  to  do  with 
any  agreement  relative  to  the  sale  of  the  mine  except  to  sign 
the  papers  when  they  were  ready.  We  had  an  understand- 
ing at  the  time  that  I  bought  that  interest  from  him  that 
he  was  to  sign  all  papers  for  the  sale  of  the  mine  if  we  sold 
it  up  to  the  time  I  got  the  deed  from  him;  he  was  to  sign 
any  papers  I  wanted.  It  was  understood  and  agreed  between 
Willey  and  me  that  after  July  1st,  1907,  when  I  bought  him 
out,  everything  that  came  out  of  the  mine  belonging  to  that 
one-sixth  interest  would  belong  to  me.  That  it  was  my  prop- 
erty and  he  had  no  further  interest  in  it  except  for  the  balance 
of  the  purchase  price.  That  I  was  entitled  to  all  that  inter- 
est would  bring.  Willey  said  all  he  wanted  was  his  money 
back  and  that  he  hoped  I  would  do  well  with  it;  that  I  was 
welcome  to  all  I  could  make  out  of  it.  Ever  since  I  bought 
Willey  out  in  July,  1907,  I  have  done  all  the  assessment 
work  and  paid  the  taxes  on  that  interest."  To  the  foregoing 
it  may  be  added  that  the  testimony  shows  also  a  formal  tender 
of  the  balance  due  and  a  demand  for  the  deed  with  defend- 
ant's refusal  as  alleged  in  the  complaint. 

This  brings  the  case  clearly  within  the  well-recognized  rule 
of  equity  set  forth  in  such  cases  as  Day  v.  Cohn,  65  Cal.  508, 
[4  Pac.  511];  ''Possession  of  a  lot  of  land  under  a  parol 
contract  for  the  sale  thereof,  the  expenditure  of  money  in 
its  improvement,  and  partial  payment  of  the  purchase  price 
constitute  part  performance  of  the  contract  which  takes  ii 
out  of  the  statute  of  frauds,  and  entitles  the  vendee  to  a 
specific  performance  of  the  contract,"  and  furthermore,  in 
answer  to  appellant's  contention  that  the  agreement  was  too 
indefinite  as  to  the  time  for  the  payment  of  the  $32.50,  we 
may  quote  from  the  syllabus,  as  follows:  "No  definite  time 
was  stated  in  the  agreement  for  the  payment  of  the  purchase 
money,  but  by  the  terms  of  the  agreement,  payments  were 
to  be  made  from  time  to  time  as  the  money  should  be  earned 
by  the  vendee.  Held,  that  time  was  not  of  the  essence  of  the 
agreement,  and  that  a  failure  to  make  payments  as  the 
money  was  earned  did  not  affect  the  rights  of  the  vendee, 
the  vendor  having  acquiesced  in  the  delay." 
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Additional  citation  is  not  required,  as  the  principle  ia 
familiar.  Indeed  express  statutory  authority  for  its  applica- 
tion is  found  in  section  1972  of  the  Code  of  Civil  Procedure, 
which,  in  referring  to  section  1971,  requiring  every  "transfer 
of  real  property  to  be  in  writing,**  provides:  *'The  preced- 
irg  section  must  not  be  construed  ...  to  abridge  the  power 
of  any  court  to  compel  the  specific  performance  of  an  agree- 
ment in  case  of  part  performance  thereof.** 

We  deem  it  unnecessary  to  notice  specifically  the  cases  cited 
by  appellant,  as  they  are  not  at  all  inconsistent  with  the 
position  of  respondent.  Of  course,  the  trial  judge  is  clothed 
with  wide  discretion  in  according  or  withholding  specific  per- 
formance. This  necessarily  follows,  as  the  judgment  must 
depend  upon  the  impression  made  by  the  particular  circum- 
stances of  the  case  upon  the  court's  sense  of  justice  and  equity. 
We  naturally  expect  and  find,  therefore,  opposite  conclusions 
reached  in  some  cases  involving  apparently  slight  differences 
as  to  the  facts.  But  where  there  has  been  a  part  perform- 
ance and  the  lower  court  has  decreed  the  complete  execution 
of  the  agreement,  an  appellate  court  should  not  interfere 
unless  it  appears  clearly  that  the  decision  is  inequitable  and 
onjust.  In  the  case  at  bar  we  cannot  say  that  the  court  be- 
low was  not  entirely  warranted  in  exacting  of  defendant  a 
compliance  with  his  contract. 

In  this  connection  it  may  be  said  that  appellant  is  in  error 
in  his  position  as  to  the  significance  of  plaintiff's  possession 
of  the  premises.  The  contention  seems  to  be  that  defend- 
ant must  have  delivered  exclusive  possession  of  the  mine  to 
render  it  an  effective  circumstance  in  decreeing  specific  per- 
formance. This  would  be  impossible,  since  defendant  was 
only  a  tenant  in  common  and  he  could  not  destroy  the  right 
of  his  cotenants  to  enjoy  their  respective  interests.  The  rule 
requires  no  more  than  that  the  possession  of  the  vendee  shall 
be  exclusive  of  the  vendor,  that  the  former,  in  the  use  and 
occupancy  of  the  property,  shall  be  substituted  for  the  latter. 
That  equity  should  require  the  vendee  of  an  undivided  inter- 
est to  unlawfully  exclude  his  cotenants  from  the  possession 
of  the  property  as  a  condition  precedent  to  the  maintenance 
of  "part  performance"  would  be  rather  a  startling  doctrine 
to  proclaim. 
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In  Peek  v.  Peek,  77  Cal.  108,  [11  Am.  St.  Rep.  244,  1  L. 
R.  A.  185,  19  Pac.  228],  it  is  said:  ''The  reason  assigned  for 
holding  possession  to  be  part  perfomance  is,  that  unless 
validity  be  given  to  the  agreement  the  vendee  would  be  a 
trespasser.  .  .  .  The  possession  which  is  referred  to  by  the 
cases  which  hold  it  to  be  sufficient  part  performance  is  a  pas- 
session  exclusive  of  the  vendor.**  It  is  manifest  that  herein 
plaintiff  would  have  been  a  trespasser  if  effect  were  not  given 
to  his  agreement  with  defendant  and  it  is  equally  plain  that 
his  possession  of  the  mine  was  exclusive  of  the  vendor. 

There  is  no  more  merit  in  the  contention  that  defendant 
should  not  be  required  to  perform  the  contract  since  it  became 
impossible  by  reason  of  the  contract  of  sale  to  said  third 
parties.  However  this  would  not  apply  to  said  payment  re- 
ceived by  defendant.  It  is  also  clear  that  he  had  not  entirely 
divested  himself  of  the  legal  title  to  the  undivided  one-sixth 
and  as  to  this  the  decree  would  operate. 

In  Fanium  v.  Clarke,  148  Cal.  610,  [84  Pac.  166],  it  is  said: 
**It  is  no  answer  for  a  vendor  to  say  when  specific  perform- 
ance is  set  out  in  the  contract  that  the  interest  in  the  title, 
which  the  decree  seeks  to  effect,  is  not  as  complete  as  he  agreed 
to  convey.  If  the  vendor  is  willing  to  enforce  the  contract 
against  a  lesser  interest  or  a  less  perfect  title,  it  does  not  lie 
with  the  vendor  to  object  on  that  account.  It  is  only  when 
the  vendor  has  no  title  nor  interest  in  the  lands  at  all  that 
such  a  decree  will  not  be  awarded,  for  the  very  good  reason 
that  courts  will  not  attempt  to  require  done  what  it  is  so 
impossible  to  do.  If,  however,  the  vendor  has  any  interest 
in  the  property  contracted  to  be  conveyed,  the  vendee  may 
enforce  the  contract  as  to  whatever  interest  he  may  possess,** 
citing  cases. 

Another  contention  is  worthy  of  more  serious  consideration. 
It  is  insisted  that  according  to  plaintiff's  own  testimony  the 
contract  upon  which  he  relies  was  superseded  by  another 
agreement  subsequently  made,  and  that  any  failure  on  the 
part  of  defendant  to  perform  the  second  would  not  revive 
the  first  contract.  Attention  is  called  to  plaintiff's  testimony 
as  follows:  "Q.  Now,  Mr.  McGinn,  isn't  it  a  fact,  as  you 
testified,  you  made  a  fair,  square  agreement  with  Mr.  Willey 
that  if  he  would  pay  you  back  the  one  hundred  dollars  that 
you  paid  him  on  the  second  payment  on  that  mine  that  you 
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and  he  would  then  share  equally  in  that  ownership  and 
all  moneys  that  would  result  from  a  sale  of  the  mine?  Ana. 
Yes.  Q.  Now  when  he  went  back  on  that  agreement,  as  you 
say,  to  divide  equally,  you  went  back  on  your  agreement 
also?  Ans.  When  he  (WiUey)  went  back  on  his  agreement 
to  divide  equally  I  went  back  on  mine  also.  Q.  You  canceled 
the  old  agreement  by  agreeing  to  divide  the  five  thousand 
dollars,  he  have  half  and  you  half,  and  when  he  went  back 
on  his  agreement  you  wanted  to  revive  the  old  agreement? 
Ans.  Yes,  that  is  about  the  way  it  was.*'  It  is  therefore 
claimed  that  we  have  a  case  of  novation,  to  wit,  the  **  substitu- 
tion of  a  new  obligation  between  the  same  parties  with  intent 
to  extinguish  the  old  obligation."  (Civ.  Code  sees.  1530  and 
1531.) 

It  is  but  fair,  though,  to  say  that  this  statement  of  the  wit- 
ness was  qualified  by  his  further  declaration :  *'The  old  agree- 
ment was  still  in  force.  The  old  agreement  was  to  remain  the 
same  as  it  was  but  I  was  to  take  him  back  and  divide  the 
one-sixth  interest  with  him  when  he  gave  back  the  one  hun- 
dred dollars  but  he  went  back  on  this  agreement  and  said 
he  had  concluded  to  keep  all  the  property  and  the  money  I 
had  paid  him  also.  Then  I  offered  him  the  $132.50  and  he 
refused  to  take  it  and  I  offered  to  deposit  it  in  a  bank  for  him 
but  he  said  if  I  did  so  it  would  be  at  my  own  risk. ' ' 

This  would  justify  the  court  in  finding  that  the  second 
agreement  executed  was  not  intended  to  constitute  a  novation 
and  having  been  repudiated  by  defendant  it  did  not  extinguish 
the  first  obligation.  Besides,  the  defendant  himself  testified 
that  there  was  no  such  second  agreement  and  the  court  might, 
of  course,  have  adopted  his  version  of  the  matter. 

The  trial  judge,  though,  undoubtedly  accepted  the  account 
given  by  plaintiff,  as,  among  the  findings,  we  discover  the 
following:  **That  thereafter,  to  wit,  about  August  1st,  1910, 
plaintiff  requested  of  defendant  the  use  of  $100  and  defend- 
ant returned  to  plaintiff  the  sum  of  $100  and  it  was  then  and 
there  mutually  agreed  between  plaintiff  and  defendant  that 
in  consideration  of  the  return  of  said  $100  that  said  plain- 
tiff and  defendant  would  share  equally  the  said  one-sixth 
interest  in  said  mining  property,  but  immediately  thereafter, 
to  wit:  on  or  about  two  weeks  after  the  1st  day  of  August, 
1910,  said  defendant  repudiated  his  agreement  to  share  one- 
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half  of  said  interest  with  the  plaintiff  herein  and  stated  to 
plaintiff  to  the  effect  that  he  had  concluded  to  retain  all  of 
the  moneys  paid  on  account  of  the  purchase  price  of  said 
property  and  the  property  itself  and  would  not  deed  to  plain- 
tiff any  part  tliereof  and  no  longer  recognized  plaintiff  as 
having  any  rights  whatever  in  or  to  the  said  property  or  any 
part  thereof/' 

It  is  to  be  observed,  however,  that  the  finding  is  not  broad 
enough  to  include  a  novation  since  there  is  no  declaration 
therein  that  the  agreement  was  made  with  the  intent  to  ex- 
tinguish the  old  obligation. 

Besides,  this  finding  is  entirely  without  the  issues  and  will 
be  disregarded.  {Marks  v.  Sayward,  50  Cal.  57.)  Indeed, 
defendant  did  not  rely  upon  a  novation  but,  to  the  contrary, 
disclaimed  it,  and  this  no  doubt  is  the  reason  that  he  did  not 
plead  it  in  his  answer.  It  is  held  to  be  new  matter  of  defense 
in  the  nature  of  release  or  discharge  which  must  be  specially 
pleaded.  {Piercy  v.  Sabin,  10  Cal.  30,  [70  Am.  Dec.  692] ; 
Coles  V.  Soulsby,  21  Cal.  50;  Temple  v.  TeUer  Lumber  Co., 
46  Colo.  497,  [lOGPac.  8].) 

Some  other  questions  of  minor  importance  are  discussed 
by  counsel  but  a  consideration  of  all  the  points  made  leaves 
us  satisfied  that  the  judgment  and  order  denying  the  motion 
for  a  new  trial  should  be  affirmed  and  it  is  so  ordered. 

Chipman,  P.  J.  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  6, 1914. 
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ICSv.  No.  1488.    Second  Appellate  IMstriet.— April  9,  1914.] 

JOHN  LAPIQUE,  Petitioner,  v.  THE  SUPERIOR  COURT 
OP  LOS  ANGELES  COUNTY  et  al.,  Respondents. 

Hakdamus  to  Judge  to  Compel  Issuance  or  Execution  is  Acoob]>- 
ANCE  With  Pbiok  Views  Expbessed  tbom  the  Bench. — ^Where  a 
judge,  when  application  is  made  under  eection  685  of  the  Code  of 
<Svil  Procedure  for  an  order  directing  the  issuance  of  an  execu- 
tion, expresses  the  view  that  the  application  will  be  granted  and  thai 
he  will  sign  the  order  when  submitted,  mandamus  will  not  lie,  upon 
the  subsequent  refusal  of  the  judge  to  sign  the  order,  to  compel 
him  to  do  so.  The  views  of  the  judge,  thus  expressed  from  the 
bench,  cannot  be  construed  as  an  order  granting  the  application; 
and  until  the  order  is  in  fact  made,  there  is  no  action  on  the  part 
of  the  court,  and  the  expressed  views  of  the  judge  are  as  mueh 
subject  to  change  as  though  thej  were  unuttered. 

Id^ — Function  ov  Mandamus — Review  or  Ekbor. — It  is  not  the  fune^ 
tion  of  a  writ  of  mandate  to  review  error. 

APPLICATION  for  Writ  of  Mandate  to  be  directed  to  the 
Superior  Court  of  Los  Angeles  County  and  Fred  H.  Taft 
judge  thereof. 

The  facts  are  stated  in  the  opinion  of  the  court 

Willedd  Andrews,  for  Petitioner. 

Percy  V.  Hammon,  for  Respondent. 

SHAW,  J. — ^It  appears  from  the  petition  that  in  Decem- 
ber, 1913,  Lapique,  as  the  assignee  of  an  unsatisfied  judgment 
rendered  in  favor  of  his  assignor  in  1905,  applied  to  the  su- 
perior court  of  Los  Angeles  County,  pursuant  to  the  pro- 
visions of  section  685  of  the  Code  of  Civil  Procedure,  for  an 
order  directing  the  issuance  of  an  execution  for  the  enforce- 
ment of  the  judgment.  Upon  the  hearing  of  the  motion,  the 
judge  from  the  bench  expressed  the  view  that  the  application 
80  made  by  plaintiff  should  be  granted,  and  directed  plain- 
tiff's attorney  to  prepare  and  submit  an  order  for  the  issu- 
ance of  an  execution,  stating  that  he  would  sign  the  same. 
Thereafter  the  court  refused  to  make  such  order,  but  instead. 
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on  January  8,  1914,  as  shown  by  the  return  of  respondent, 
made  its  order  deuying  the  application. 

The  petition  for  the  writ  must  be  denied.  The  views  of  the 
judge  expressed  from  the  bench  as  to  plaintiff's  rights  cannot 
be  construed  as  an  order  granting  the  motion.  It  appears  to 
be  petitioner's  contention  that,  since  the  judge  announced 
from  the  bench  that  in  his  opinion  plaintiff  was  entitled  to 
the  order  asked  for,  he  should  have  adhered  to  the  opinion 
so  expressed.  What  the  judge  said  from  the  bench,  since  it 
did  not  constitute  the  order  of  the  court,  was  immaterial. 
We  have  repeatedly  held  that  the  opinion  of  a  judge  filed  in 
a  case,  where  inconsistent  with  the  findings  or  other  action 
of  the  court,  is  not  part  of  the  record  or  entitled  to  considera- 
tion in  determining  questions  brought  up  on  appeal.  So  here, 
until  the  order  was  in  fact  made,  there  was  no  action  on  the 
part  of  the  court,  and  the  expressed  views  of  the  judge  were 
as  much  subject  to  change  as  though  they  had  remained 
unuttered. 

By  making  the  order  denying  plaintiff's  application  the 
court  acted  upon  the  same.  Whether  the  ruling  be  erroneous 
is  immaterial,  for,  since  it  is  not  the  function  of  a  writ  of 
mandate  to  review  error  {Oesford  v.  Supefior  Court,  114  Cal. 
466,  [46  Pac.  383]),  conceding  its  existence,  no  relief  can  be 
had  in  this  proceeding. 

The  application  is  denied. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  8,  1914. 
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[Crim.  No.  316.    Second  Appellate  District.— April  lO,  1914.] 

THE    PEOPLE,    Respondent,    v.    WILLIAM    BREMER, 

Appellant. 

Cbiminal  Law — ^Insanity  from  Uss  or  Intoxicants — Presumption 
ov  Continuanob. — Where  the  existenee  of  general  insanity  is  estab- 
lished, it  win  be  presumed  to  continue;  but  this  rule  does  not  apply 
to  that  form  of  insanity  known  as  delirium  tremens  brought  on  by 
one's  own  procurement  and  passing  away  with  the  remofal  of  the 
exciting  cause. 

Id. — ^HoMiciDS — Delirium  Tremens  as  Defense — Admissibilitt  of 
EvmsNGB. — Hence  in  a  prosecution  for  murder  the  defendant,  who 
claims  that  the  homicide  was  committed  while  he  was  suffering  from 
mania  a  potu,  cannot  introduce  expert  testimony  of  the  symptoms 
of  such  mania,  nor  testimony  of  prior  attacks  of  delirium  tremens, 
the  last  one  having  been  a  night  or  two  before  the  crime. 

1^. — ^Yoluntary  Intoxication — Effect  on  Besponsibiutt  fob  Crime. 
A  sane  person  who  voluntarily  becomes  Intoxicated  is  not  relieved 
from  responsibility  because  of  any  mental  derangement,  mania  a 
potu,  or  insanity  produced  by  and  consequent  upon  his  own  volun- 
tary act.  Settled  insanity  produced  by  long  continued  intoxication 
affects  responsibility  in  the  same  way  as  insanity  produced  by  any 
other  cause,  but  it  must  be  settled  insanity,  not  merely  a  temporary 
mental  condition  produced  by  recent  use  of  intoxicating  liquor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  refusing  a  new  triaL  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shreve  &  Shreve,  and  J.  T.  Reed,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  Oeorge  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

SHAW,  J. — Defendant  was  convicted  of  murder  in  the 
first  degree  and,  upon  recommendation  of  the  jury,  his  pun- 
ishment fixed  at  imprisonment  for  life.  He  appeals  from  the 
judgment  and  from  an  order  of  court  denying  his  motion  for 
a  new  triaL 
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One  of  the  defenses  interposed  by  defendant  was  that  at 
the  time  of  the  homicide  he  was  suffering  from  that  form  of 
insanity  known  as  mania  a  potu.  The  homicide  occurred  at 
about  6  o'clock  in  the  evening  of  August  27,  1913.  Defend- 
ant testified  that  for  years  he  had  indulged  in  the  use  of 
alcoholic  liquors;  that  sometimes  he  would  go  for  months 
without  drinking  and  then  get  intoxicated.  He  was  then 
asked  whether  he  had  ever  had  delirium  tremens,  whether 
after  he  had  been  drinking  he  was  possessed  of  the  belief 
that  he  saw  snakes  or  animals;  followed  by  other  questions 
whereby  it  was  sought  to  show  that  on  one  occasion  some 
twelve  years  before  the  homicide,  and  on  another  occasion 
one  or  two  years  prior  thereto,  and  again  on  the  night  before 
the  killing  of  deceased,  he  suffered  from  certain  designated 
hallucinations,  delusions,  and  illusions,  such  as  usually  mani- 
fest themselves  in  cases  of  mama  a  potu.  Defendant  then 
made  an  offer  to  prove  by  the  witness  the  facts  sought  to  be 
elicited  by  the  questions,  and  that  a  night  or  two  before  the 
homicide,  after  defendant  had  been  drinking  more  or  less 
for  a  month,  he  awakened  and  imagined  he  saw  near  his  bed 
a  monster  or  dragon,  which  vanished,  returned,  and  disap- 
peared. To  all  of  these  questions  and  offer  an  objection  that 
the  same  were  incompetent,  irrelevant,  and  immaterial  was 
sustained.    These  rulings  are  assigned  as  error. 

When  the  existence  of  general  insanity  is  established  it  is 
presumed  to  continue.  This  presumption,  however,  does  not 
apply  to  that  form  of  the  disease  known  as  delirium  tremens 
brought  on  by  one's  own  procurement  and  passing  away  with 
the  removal  of  the  exciting  cause.  {State  v.  Potts,  100  N.  C. 
457,  [6  S.  B.  657] ;  Ooodmin  v.  State,  96  Ind.  551.)  Hence, 
since  there  is  no  presumption  of  its  continuance  or  recur- 
rence, the  fact  that  during  a  period  of  twelve  years  defendant 
had  had  attacks  of  delirium  tremens,  the  last  one  "a  night 
or  two  before  the  killing,"  would  not  tend  to  prove  **the 
existence  of  a  paroxysm  of  the  disorder  ...  at  the  verv' 
time  of  the  act**  with  the  commission  of  which  he  was  charged. 
(Clevenger  on  Medical  Jurisprudence,  vol.  II,  p.  780.)  For 
this  reason  we  are  constrained  to  hold  that  the  evidence 
sought  to  be  elicited,  if  otherwise  competent,  was  wholly  im- 
material. Moreover,  defendant's  normal  condition  was  that 
of  a  sane  man.    His  alleged  mental  derangement  was  not 
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only  transient  in  character,  but  such  condition  was  the  result 
of  his  voluntary  acts  in  the  use  of  alcoholic  liquors.  Under 
such  circumstances,  one  prosecuted  for  the  commission  of  a 
crime  cannot  urge  such  condition  as  a  defense  thereto.  In 
People  V.  Fellows,  122  Cal.  233,  [54  Pac.  830],  the  supreme 
court,  in  discussing  a  like  question,  said:  "No  act  com- 
mitted by  a  person  while  in  a  state  of  voluntary  intoxication 
is  less  criminal  for  this  reason,  saving  that  when  the  actual 
existence  of  any  particular  purpose,  motive,  or  intent  is  a 
necessary  element  to  constitute  any  specific  species  or  degree 
of  crime,  the  circumstance  of  voluntary  intoxication  may  be 
considered  by  the  jury  in  determining  the  fact  whether  or 
not  that  particular  purpose,  motive,  or  intent  was  present. 
(Pen.  Code,  sec.  22.)  But  a  sane  person  who  voluntarily 
becomes  intoxicated  is  not  relieved  from  responsibility  be- 
cause of  any  mental  derangement,  mama  a  potu,  or  insanity 
produced  by  and  consequent  upon  his  own  voluntary  act. 
Such  is  the  import  of  the  instruction  in  People  v.  Lewis,  36 
Cal.  531,  and  it  is  that  form  of  insanity,  if  insanity  it  may 
be  called  (for  we  do  not  think  the  word  happily  chosen),  to 
which  the  instruction  has  reference.  A  sane  man,  therefore, 
who  voluntarily  drinks  and  becomes  intoxicated  is  not  excused 
because  the  result  is  to  cloud  his  judgment,  unbalance  his 
reason,  impair  his  perceptions,  derange  his  normal  faculties, 
and  lead  him  to  the  commission  of  an  act  which  in  his  sober 
senses  he  would  have  avoided.  Upon  the  other  hand,  if 
one,  by  reason  of  long-continued  indulgence  in  intoxicants, 
has  reached  that  stage  of  chronic  alcoholism  where  the  brain 
is  permanently  diseased,  where  the  victim  is  rendered  in- 
capable of  distinguishing  right  from  wrong,  and  where 
permanent  general  insanity  has  resulted,  then,  and  in  such 
case,  he  is  no  more  legally  responsible  for  his  acts  than  would 
be  the  man  congenitally  insane,  or  insane  from  violent  injury 
to  the  brain.*'  This  language  was  quoted  with  approval  in 
People  V.  Hower,  151  Cal.  643,  [91  Pac.  507]. 

What  is  said  upon  this  point  is  equally  applicable  to  the 
ruling  of  the  court  in  excluding  expert  testimony  as  to  the 
symptoms  or  manner  in  which  mania  a  potu  manifests  itself. 
It  follows  that  no  error  was  committed  by  the  court  in  ex- 
eluding  the  evidence. 
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The  court  instructed  the  jury  that,  ** Settled  insanity  pro- 
duced by  long-continued  intoxication  aflfects  responsibility  in 
the  same  way  as  insanity  produced  by  any  other  cause,  but 
it  must  be  settled  insanity,  and  not  merely  a  temporary 
mental  condition  produced  by  recent  use  of  intoxicating 
liquor."  Authority  for  this  instruction  is  found  in  People 
V.  Travers,  88  Cal.  233,  [26  Pac.  88],  and  the  principle  there 
enunciated  reiterated  with  approval  in  People  v.  Hower,  151 
Cal.  643,  [91  Pac.  507].  Appellant,  in  support  of  his  at- 
tack upon  the  instruction,  cites  People  v.  Ford,  138  Cal.  141, 
[70  Pac.  1075],  where  the  court  said:  *' Temporary  insanity 
as  a  defense  to  crime  is  as  fully  recognized  by  law  as  is 
permanent  insanity."  What  was  there  said,  however,  had 
no  reference  to  that  form  of  so-called  insanity  designated 
mania  a  potu,  where,  as  stated,  the  condition  is  due  to  the 
voluntary  act  of  the  party. 

The  defendant  requested  twenty-six  instructions,  ten  of 
which  were  by  the  court  given  as  requested,  and  sixteen  as- 
signments of  error  are  predicated  upon  the  rulings  of  the 
court  in  refusing  to  give  the  remainder  of  those  requested. 
As  to  nearly  all  of  these  assignments,  no  argument  is  made  in 
support  of  the  alleged  erroneous  rulings,  appellant  content- 
ing himself  merely  by  setting  out  in  haec  verba  the  instruc- 
tions refused.  A  careful  examination  of  the  record  discloses 
that  the  charge  of  the  court,  when  taken  in  connection  with 
the  instructions  given  at  the  request  of  defendant,  fully  and 
fairly  covered  every  phase  of  the  case  presented  and  em- 
bodied a  correct  statement  of  the  law  applicable  thereto,  save 
in  one  or  two  minor  matters  which  in  no  event  could  have 
been  prejudicial  to  the  rights  of  defendant. 

The  judgment  and  order  appealed  from  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Civ.  No.  1213.    Third  Appellate  District.— April  11,  1914.] 

J.  P.  DONLEAVET,  Appellant,  v.  P.  H.  JOHNSTON  et  al^ 
Respondents. 

Partnebship— What  Constitutes — Agreement  to  Conduct  Grocery 
Business. — An  agreement  wherebj  two  persons  bind  themselves  "to 
become  copartners  under  thtf  firm  name  of  Donleavej  ft  Johnston" 
for  the  purpose  of  conducting  a  groeerf  business  one  year,  one 
partj  to  furnish  the  money,  lease  the  premises  in  his  name,  purchase 
the  merchandise,  take  the  title  to  all  property  in  his  name,  dictate 
all  purchases  of  a  greater  value  than  twenty  dollars,  and  be  entitled 
to  three-fourths  of  the  profits,  the  other  party  to  have  one-fourth 
of  the  profits,  and  the  two  to  give  their  best  efforts  to  the  advantage 
of  the  business,  and  each  to  have  eighty-five  dollars  monthly  from 
the  profits,  constitutes  a  partnership. 

Id.—  Name  or  Concern — Imfortanob  as  Showing  Existence  ov  Part- 
nership.— While  the  question  whether  or  not  a  partnership  exists 
is  to  be  determined  from  the  nature  of  the  relation  agreed  upon, 
rather  than  the  name  which  the  parties  give  to  it,  some  weight  must 
be  allowed  to  the  language  of  the  parties  themselves. 

Id. — Goodwill  of  Business— Nature  ai'd  Transfer. — The  goodwill  of 
a  business  is  the  expectation  of  continued  public  patronage.  It  is 
property  transferable  like  any  other  property,  and  its  loss  may  be 
the  subject  of  damages. 

li>. — Termination  of  Partnership — ^Right  to  Goodwill.— Where  a 
partnership  agreement  provides  that  one  of  the  parties  is  to  con- 
tinue the  business  in  his  own  name  after  the  expiration  of  the  part- 
nership term,  if  the  other  does  not  then  exercise  his  option  to  remain 
in  the  firm,  the  former  is  entitled  to  the  goodwill  of  the  business  on 
the  failure  of  the  latter  to  exercise  such  option. 

Id.-— Purchase  by  Partner  of  Premises  Occupied  by  Firm- Title  in 
Trust  for  Partnership. — Where  one  partner  secretly  makes  a  pur- 
chase of  the  premises  occupied  by  the  firm,  while  the  other  partner, 
with  his  concurrence,  is  negotiating  with  the  owner  to  obtain  the 
property  for  the  use  of  the  firm,  the  purchaser  will  be  declared  a 
trustee  for  the  firm. 

Id. — Trust  Relation  Between  Partners. — The  partnership  relation  is 
one  of  confidence  and  trust,  and  every  partner  is  bound  to  act  in 
the  highest  good  faith  toward  his  copartners  and  may  not  obtain 
any  advantage  over  them  in  the  partnership  affairs  by  misrepre- 
sentation, concealment,  or  adverse  pressure  of  any  kind. 

Id. — Purchase  of  Premises  by  Pabtner— Ouster  of  Copabtnkr— Dam- 
▲OBS. — Where  two  partners  ara  conducting  a  grocery  business  on 
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leased  premises,  and  one  of  them,  acting  elandestinelj,  joins  with 
third  persons  in  purchasing  the  premises  and  there  establishing  a 
grocery  business,  the  ousted  partner  may  maintain  an  action  to  re- 
cover damages  for  the  loss  of  the  goodwill  of  the  bnsineat. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

U.  Grant  Hayden,  for  Appellant. 

Ernest  Klette,  T.  B,  Thomson,  and  J.  P.  Bernhard,  for 
Respondents. 

CHIPMAN,  P.  J. — This  is  an  action  commenced  by  plain- 
tiff as  copartner  of  defendant  Johnston,  for  an  accounting, 
for  a  decree  adjudging  that  plaintiff  has  an  interest  in  cer- 
tain real  estate  in  the  city  of  Fresno,  claimed  to  be  partner- 
ship property,  and  for  damages.  A  demurrer  to  the  com- 
plaint as  first  filed  was  sustained,  the  grounds  of  the  demurrer 
being  insufficiency  of  fact;  that  two  or  more  causes  of  ac- 
tion are  improperly  joined, — ^namely,  for  an  accounting,  for 
damages,  and  to  establish  a  trust;  that  the  complaint  is  am- 
biguous and  uncertain,  in  that  it  cannot  be  determined  from 
it  how  plaintiff  has  been  or  is  damaged  or  of  what  such  dam- 
age consists,  nor  can  it  be  determined  therefrom  when 
defendants  entered  into  the  alleged  agreement  to  purchase 
a  certain  grocery  stock  referred  to  in  the  complaint,  nor 
when  such  agreement  is  to  take  effect.  A  demurrer  to  the 
amendment  to  the  complaint  on  like  grounds  was  sustained 
and  plaintiff  declining  to  further  amend,  judgment  passed 
that  plaintiff  take  nothing  by  his  action. 

The  action  grows  out  of  the  alleged  breach  by  defendant 
Johnston  of  two  certain  written  contracts,  one  entered  into 
November  29,  1909,  designated  exhibit  **A,''  and  the  other 
entered  into  as  a  continuation  of  exhibit  ''A,"  dated  July 
20,  1911,  designated  exhibit  "B.*'  By  the  contract,  exhibit 
"A,*'  the  parties  bind  themselves  "to  become  copartners, 
under  the  firm  name  of  'Donleavey  &  Johnston,'  for  the 
purpose  of  conducting  a  grocery  business  at  the  corner  of 
0  and  Merced  streets,  in  the  city  of  Fresno,  California,  for 
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a  period  of  time  extending  from  the  20th  day  of  November, 
1909,  to  the  1st  day  of  January,  1911,  upon  the  terms  and 
conditions  as  follows**:  Summarizing  these  conditions:  First 
party  (plaintiff)  was  to  furnish  all  the  money  to  conduct 
the  business  (limited  to  $3,000),  purchase  merchandise  and 
equipment  of  the  store,  lease  the  premises  used  for  the 
business,  "in  his  own  individual  name"  and  "title  of  all 
property  acquired  for  the  use  and  conduct  of  the  busi- 
ness" was  to  remain  in  first  party;  both  parties  were  to 
give  their  efforts  to  the  best  advantage  of  the  business,  each 
was  to  receive  "from  the  proceeds  of  sales"  the  sum  of 
eighty-five  dollars,  monthly,  and  was  to  have  the  right  to 
buy  goods  from  the  firm  at  retail  prices  less  ten  per  cent; 
all  goods,  merchandise  and  appliances  were  to  be  purchased 
only  by  first  party  when  the  price  exceeded  twenty  dollars 
and  first  party  "shall  have  the  sole  right  to  draw  checks  upon 
the  funds  of  said  copartnership";  at  the  termination  of  the 
contract  there  was  to  be  an  accounting  and  settlement,  the 
contract  pointing  out  the  manner  of  adjusting  the  interests 
of  the  parties.  As  a  settlement  was  had  for  the  period  end- 
ing December  31,  1911,  as  is  shown  by  exhibit  "B,^*  it  is 
not  necessary  to  state  the  details  of  such  settlement;  the 
contract  declared  that  "it  is  the  intention  of  the  parties 
hereto  that  said  business  shall  be  conducted  after  the  termina- 
tion of  this  agreement"  and  the  terms  on  which  second  party 
(defendant  Johnston)  "shall  have  the  right  to  purchase  a  half 
or  a  quarter  interest  in  said  business  and  all  the  property 
and  assets  thereof,"  are  set  forth;  neither  party  was  to  sign 
any  note  or  bond  by  way  of  accommodation  without  the 
consent  of  the  other  party  and  a  complete  set  of  account 
books  was  to  be  kept  recording  all  transactions,  which  should 
at  all  times  be  open  to  the  inspection  of  both  parties;  upon 
a  breach  of  any  of  the  covenants,  the  party  aggrieved  may, 
upon  20  days'  notice  to  the  other  party,  terminate  the  agree- 
ment and  have  an  accounting  as  provided  in  paragraph  5  of 
the  contract 

Exhibit  "B"  purports  to  be  "an  agreement  of  settlement 
and  continuation  of  a  certain  partnership  agreement  entered 
into  the  29th  day  of  November,  1909"  (exhibit  "A").  It 
recites  that  "said  agreement  by  its  terms,  expired  on  the 
1st  day  of  January,  1911/'  and  a  "settlement  and  adjust- 
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mcnt  of  the  business  of  said  partnership  was  had  on  said 
first  day  of  January,  1911.*'  The  details  of  the  settlement 
are  set  forth  showing,  when  summed  up,  that  the  interest 
of  plaintiff  in  the  business  was  $4,077.17  and  of  the  defend- 
ant $454.38.  It  is  then  stated  that  the  parties  desire  to 
continue  the  business  in  accordance  with  the  agreement,  ex- 
hibit "A,"  for  one  year  from  January  1,  1911,  to  January 
1,  1912,  and  the  agreement,  exhibit  *'A,'*  is  referred  to  and 
made  part  of  exhibit  '*B."  It  is  then  stated  that,  inas- 
much as  the  title  to  the  property  is  in  first  party  who  is 
also  to  furnish  the  money  to  conduct  the  business,  **the  said 
first  party  (plaintiff)  has  at  the  time  of  the  execution  of  this 
agreement  executed  and  delivered  unto  said  F.  H.  Johnston 
his  certain  promissory  note  dated  January  1,  1911,  for  the 
said  sum  of  $454.38,  payable  January  1,  1912*';  .  .  .  "said 
note  is  given  unto  said  second  party  in  lieu  of  the  profits 
belonging  to  said  second  party  to  the  date  January  1,  1912." 
(The  date  1912  is  doubtless  error  and  should  read  January 
1,  1911,  which  was  the  date  of  the  settlement.) 

It  is  alleged  in  the  complaint  that  said  agreements  were 
entered  into  on  the  days  of  their  dates  and  that  defendant 
Johnston  has  no  claim  on  said  business  "excepting  a  stipu- 
lated salary  and  to  one-fourth  of  the  net  profits  of  said 
business  and  property'';  that  defendant  Johnston  has  elected 
not  to  purchase  any  interest  in  said  business  and  so  notified 
plaintiff,  on  November  20,  1911,  and  the  whole  thereof  will 
vest  in  plaintiff  on  January  1,  1912,  except  Johnston's  claim 
for  the  one-fourth  part  of  the  net  profits  for  the  year  end- 
ing December  31,  1911;  that  said  defendant  Johnston,  "in 
violation  of  his  implied  and  express  covenants  of  said  part- 
nership agreement,"  is  endeavoring  to  secure  the  goodwill  of 
said  business  and  secure  the  location  in  which  said  business 
is  conducted,  in  this,  that  during  the  summer  of  1911  plain- 
tiff and  defendant  discussed  the  proposition  of  buying  the 
premises  occupied  by  them,  the  price  being  eight  thousand 
dollars,  but  defendant  Johnston  discouraged  it  stating  that 
"he  had  no  money  to  buy  with;  that  he  did  not  think  there 
was  any  danger  of  any  one  else  buying  the  property";  while 
at  the  same  time  he  was  planning  to  purchase  said  premises 
and  to  that  end  disclosed  to  defendants  Green  and  Elbow 
the  profits  of  said  business  and  induced  them  "to  enter  into 
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a  conspiracy  to  subvert  the  terms  of  said  partnership  a^ee- 
ment  and  to  secure  the  said  business  away  from  plaintiff 
without  paying  plaintiff  anything  therefor,"  pursuant  to 
which  said  purpose  defendants  **are  now  endeavoring  to 
accomplish  the  same  by  purchasing"  the  premises  in  which 
said  business  is  being  conducted.  It  is  then  alleged  that 
defendants,  on  November  1,  1911,  entered  into  a  written 
agreement  with  the  owners  of  said  premises  for  the  purchase 
thereof  at  the  price  of  seven  thousand  five  hundred  dollars, 
on  terms  stated  in  the  complaint,  agreeing  to  pay  $500 
cash  and  the  balance  on  installments,  to  wit:  one  thousand 
five  hundred  dollars  January  1,  1912,  and  the  balance  in 
annual  installments  of  one  thousand  dollars ;  that  said  efforts 
of  defendant  were  without  plaintiff's  knowledge  and  con- 
trary to  his  interests  and  were  for  the  sole  purpose  **of 
taking  plaintiff's  business  away  from  him";  that  defendants 
have  served  plaintiff  and  defendant  Johnston  with  notice  to 
surrender  the  possession  of  said  premises  on  January  1,  1912, 
and  defendants  and  E.  M.  Wilson  (owner  of  the  premises) 
have  served  notice  on  plaintiff  to  quit  possession  on  January  6, 
1912,  and  that  plaintiff  is  by  the  terms  of  his  lease  entitled 
to  possession,  said  lease  being  from  month  to  month  pay- 
able on  the  sixth  day  of  each  month.  It  is  next  alleged 
that  defendants  have  agreed  to  purchase  the  grocery  stock 
of  Wakefield  &  Walton,  said  agreement  being  entered  into 
by  defendant  Johnston  while  a  partner  with  plaintiff.  It  is 
further  alleged  that  defendant  Johnston  tried  to  induce 
plaintiff  to  sell  their  stock  of  goods  and  business  to  said 
defendants  Green  and  Elbow  for  less  than  plaintiff  thought 
it  worth,  while  defendant  Johnston  was  himself  interested 
with  said  other  defendants.  It  is  also  alleged  that  plaintiff 
elects  to  adopt  the  acts  of  defendant  Johnston  in  the  pur- 
chase of  said  premises  and  ''to  accept  the  same  as  having 
been  done  for  the  benefit  of  plaintiff  and  offers  to  reimburse 
defendant  Johnston  for  any  money  advanced  by  him  in  said 
purchase  and  is  ready,  able  and  willing  to  do  the  same  and 
does  hereby  offer  to  do"  anything  necessary  to  the  consum- 
mation of  the  purchase  of  said  premises  under  said  agree- 
ment to  purchase  by  said  defendants;  that  plaintiff  has  kept 
and  performed  all  covenants  by  him  to  be  performed;  that 
at  ail  times  prior  to  November  20,  1911,  **  plaintiff  supposed 
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that  it  waB  the  intention  of  said  Johnston  to  continue  as  a 
partner  with  plaintiff  in  said  business/'  a  supposition 
founded  upon  the  conduct  and  actions  of  said  Johnston; 
that  ''plaintiff  and  defendant  Johnston  are  now  conducting 
said  grocery  business  jointly  as  copartners  and  have  joint 
possession  tiiereof";  that  **  plaintiff  is  ready  and  willing  to 
have  an  accounting  with  said  defendant  at  any  time  prior 
to  January  1,  1912;  has  heretofore,  and  since  learning  of 
defendant's  having  interests  contrary  and  adverse  to  the 
interests  of  said  partnership,  offered  to  have  an  accounting 
and  settlement  with  said  Johnston  but  defendant  has  refused 
to  have  an  accounting ;  that  plaintiff  is  entitled  to  an  account- 
ing and  requests  that  an  accounting  be  had  not  later  than 
January  1,  1912;  that  on  the  first  day  of  January,  1912, 
plaintiff  is  entitled  to  full  possession  and  control  of  the  whole 
of  said  business,  together  with  the  stock  and  fixtures  and 
appliances  used  therein  and  the  said  premises  upon  which 
said  business  is  conducted";  that,  by  the  said  acts  of  said 
Johnston,  plaintiff  has  been  damaged  in  the  sum  of  one  thou- 
sand five  hundred  dollars;  that  the  defendant  "Modern 
Grocery  Company"  is  a  corporation  "organized  within  the 
past  week"  by  defendants  other  than  said  company  to  take 
legal  title  to  said  premises  and  conduct  a  grocery  business 
thereon  and  plaintiff  is  informed  and  believes  that  some  "in- 
terest in  said  property  has  been  or  is  about  to  be  transferred 
to  said  corporation  and  for  that  reason  it  is  made  party  de- 
fendant." The  complaint  was  filed  prior  to  the  date  for  the 
termination  of  exhibit  "A,"  to  wit,  December  20,  1911.  The 
amendment  to  the  complaint  was  filed  February  10,  1912,  and 
it  states  that  plaintiff  confines  his  claims  as  made  in  the 
complaint  and  its  amendment  to  claims  against  defendant 
Johnston  alone  "as  the  sole  defendant  in  the  action." 
Paragraph  XIV  is  added  to  the  complaint  as  an  amendment 
in  which  it  is  alleged  that  said  defendant  Johnston  and  said 
defendants  Green  and  Elbow  took  possession  of  the  stock  and 
business  of  said  Wakefield  &  Widton  and  ever  since  have 
been  and  now  are  conducting  said  business  under  the  name 
of  "Modern  Grocery  Co.";  that,  on  January  1,  1912,  in 
accordance  with  said  partnership  agreement  between  plain- 
tiff and  defendant,  a  settlement  was  reached  as  to  the  value 
of  the  stock  and  fixtures  of  said  firm  of  Donleavey  &  John- 
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ston  and  plaintiff  took  possession  and  control  of  the  same 
"and  endeavored  to  continue  the  said  business  on  the  prem- 
ises described  in  paragraph  one  of  plaintiff's  complaint,  but 
that,  in  accordance  with  the  notice  requiring  plaintiff  to 
vacate  said  premises  January  6,  1912,  .  .  .  plaintiff  was  by 
the  said  parties  serving  said  notice,  forced  to  vacate  said 
premises  on  the  seventh  day  of  January,  1912,"  and  said  de- 
fendants entered  into  possession  and  ever  since  have  been 
and  now  are  conducting  a  grocery  business  on  said  premises 
under  the  name  of  "Modern  Grocery  Co.";  that  "the  fee 
title  to  said  premises,"  in  accordance  "with  the  agreement 
to  purchase  alleged  in  the  complaint,"  has  been  by  deed  of 
grant  conveyed  to  said  defendants  Johnston,  Green,  and  El- 
bow as  tenants  in  common,  "share  and  share  alike";  that, 
"on  account  of  said  acts  of  defendant  secretly  and  fraudu- 
lently purchasing  the  said  premises  and  compelling  plain- 
tiff to  vacate  the  same,  plaintiff  lost  the  business  and  good- 
will of  said  business  which  by  the  terms  of  said  partnership 
agreement  defendant  had  agreed  should  belong  to  plaintiff; 
that  defendant  refuses  to  account  to  plaintiff  for  the  said 
goodwill  of  said  business." 

The  issues  in  the  controversy  are  between  plaintiff  and  de- 
fendant Johnston  and  are  narrowed  down  to  two:  1.  Has 
plaintiff  any  enforceable  interest  in  the  title  to  the  real  prop- 
erty now  held  by  Johnston?  and,  2.  Do  the  facts  alleged 
entitle  plaintiff  to  an  accounting,  or  to  an  action  for  damages, 
to  determine  his  interest  in  the  lease  of  said  property  and 
in  the  goodwill  of  the  business  which  he  alleges  was  lost  to 
him  by  Johnston's  said  wrongful  acts  and  conduct? 

We  think  the  agreements  suflSciently  show  that  plaintiff 
and  defendant  Johnston  were  partners.  They  were  asso- 
ciated "for  the  purpose  of  carrying  on  business  together  and 
dividing  its  profits  between  them"  (Civ.  Code,  sec.  2395) ; 
and  also  impliedly  dividing  its  losses.     (Civ.  Code,  sec.  2405.) 

"While,  of  course,  the  question  whether  or  not  a  partner- 
ship exists  is  to  be  determined  from  the  nature  of  the  rela- 
tion agreed  upon,  rather  than  the  name  which  the  parties 
have  given  to  it,  some  weight  must  be  allowed  to  the  lan- 
guage of  the  parties  themselves."  (Title  Ins.  A  Trust  Co.  v. 
Gfider,  152  Cal.  746,  752,  [94  Pac.  601].) 
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We  do  not  think  that  the  relation  of  defendant  Johnston 
to  plaintiff  created  by  the  agreements  is  changed  from  that 
of  a  partner  to  that  of  a  mere  clerk  or  hired  man,  as  is  con- 
tended by  Johnston,  by  the  **  restrictions,  prohibitions  and 
conditions"  found  in  the  agreements.  The  provision  that 
Johnston  might  draw  out  monthly  eighty-five  dollars  also 
included  plaintiff  and  is  not  an  unusual  provision  in  partner- 
ship agreements,  for  partners  must  live.  Nor  does  the  pro- 
vision that  plaintiff,  who  put  up  the  money  necessary  to  carrj 
on  the  business,  should  have  the  right  to  dictate  as  to  pur- 
chases of  a  value  greater  than  twenty  dollars,  or  that  he 
should  make  purchases  in  his  own  name,  or  that  after  the 
termination  of  the  agreements  plaintiff  should  conduct  the 
business  in  his  own  name,  necessarily  show  that  they  were 
not  partners  during  the  existence  of  the  agreements.  Not- 
withstanding these  safeguards  for  plaintiff's  benefit,  defend- 
ant was  to  share  in  the  profits  and  was  chargeable  with 
losses  in  the  business  carried  on  as  it  was  under  the  firm 
name  of  Donleavey  &  Johnston. 

**The  goodwill  of  a  business  is  the  expectation  of  con- 
tinued public  patronage*'  (Civ.  Code.,  sees.  992,  993) ;  and 
is  property  transferable  like  any  other  property.  Its  loss 
may  be  the  subject  of  damages.  {Snow  v.  Holmes,  71  CaL 
142,  148,  [11  Pac.  856].)  In  Bell  v.  Ellis,  33  Cal.  620,  624, 
the  court  quotes  approvingly  from  Story  on  Partnership, 
section  99,  as  follows:  Goodwill  has  been  defined  ''to  be 
the  advantage  or  benefit  which  is  acquired  by  an  establish- 
ment beyond  the  mere  value  of  the  capital,  stock,  funds,  op 
property  employed  therein,  in  consequence  of  the  general 
public  patronage  and  encouragement  which  it  receives  from 
constant  or  habitual  customers,  on  account  of  its  local  posi- 
tion, or  common  celebrity,  or  reputation  for  skill  and  af- 
fluence, or  punctuality,  or  from  other  accidental  circum- 
stances, or  necessities,  or  even  from  ancient  partialities  or 
prejudices."  The  court,  in  its  opinion,  said,  it  is  **an 
element  of  strength  and  permanency  which  adds  very  much 
to  the  value  of  the  premises  and  stock  when  decreed  to  be 
sold  and  will  accompany  the  sale.  According  to  Lord  Eldon 
it  is  the  probability  that  the  business  will  continue  in  the 
future  ss  in  the  past,  adding  to  the  profits  of  the  concern  and 
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contributing  to  the  means  of  meeting  its  engagements  as 
they  come  in." 

This  goodwill  attached  itself  to  the  business  and  plaintiff 
•was  entitled  to  enjoy  it  after  defendant  ceased  to  be  a 
partner,  for  it  was  expressly  provided  that  he  was  to  con- 
tinue the  business  in  his  own  name  if  his  partner  did  not 
exercise  the  option  given  him  to  remain  in  the  firm.  The 
intention  of  the  parties  was  to  build  up  a  business  which  was 
to  continue  after  the  agreements  terminated.  The  partner- 
ship was  formed  to  conduct  its  business  at  a  particular  street 
comer  and,  as  we  have  seen,  the  place  where  it  is  conducted 
may  be  of  great  value.  To  be  compelled  to  remove  from  the 
place  where  the  trade  of  the  firm  has  been  built  up  may  ser- 
iously affect  the  success  of  the  enterprise. 

It  was  held  in  Anderson  v.  Lemon,  8  N.  Y.  236,  that  where 
one  partner  secretly  makes  a  purchase  of  premises  occupied 
by  the  firm,  while  the  other  party  with  his  concurrence  is 
negotiating  with  the  owner  to  obtain  the  property  for  the 
use  of  the  firm,  the  purchaser  will  be  declared  a  trustee  for 
the  firm.  There  can  be  no  doubt  of  the  soundness  of  the 
principle  upon  which  this  ease  was  decided,  that  the  partner- 
ship relation  is  one  of  confidence  and  trust  and  every  partner 
is  bound  to  act  in  the  highest  good  faith  toward  his  co- 
partners and  may  not  obtain  any  advantage  over  them  in  the 
partnership  affairs  by  misrepresentation,  concealment,  or  ad- 
verse pressure  of  any  kind;  and  this  is  but  the  doctrine  of 
our  Civil  Code  found  in  sections  2410  and  2411.  The  prin- 
ciple  is  more  frequently  invoked  in  renewals  of  leases,  as 
merchants  and  tradesmen  seldom  own  the  property  occupied 
for  their  business.  Mitchell  v.  Reed,  61  N.  Y.  123,  [19  Am. 
Rep.  252],  is  an  instructive  case  of  this  character.  The  au- 
thorities as  to  the  right  of  trustees  and  partners  to  take 
renewal  leases  for  their  own  benefit  are  there  collated  and 
discussed.  It  was  held  that  one  member  of  a  copartnership 
cannot,  during  its  existence,  take  a  renewal  for  his  own 
benefit  of  premises  leased  by  the  firm,  upon  which  it  has 
made  valuable  improvements,  and  by  the  joint  efforts  of  the 
members  made  the  goodwill  valuable  and  enhanced  the  value 
of  the  premises,  and  this  although  the  term  of  the  renewal 
lease  did  not  begin  until  after  the  copartnership  had  expired 
by  its  own  limitations;  that  a  lease  so  taken  by  one  partner 
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Id  his  own  name  enures  to  the  benefit  of  the  firm,  and  the 
partner  in  whose  name  it  is  taken  can  be  required  to  account 
to  his  copartners  for  its  value ;  and  it  is  not  material  that  the 
landlord  would  not  have  granted  the  new  lease  to  the  other 
partners  of  the  firm.  (Syllabi.)  Speaking  of  Struthers  v. 
Pearce,  51  N.  Y.  357,  the  court,  by  Earle,  C,  said:  "The 
principle  which  lies  at  the  foundation  of  the  decision  of  that 
and  similar  cases  must  be  the  one  above  stated,  that  the  de- 
fendants in  possession  took  advantage  of  their  position  to 
procure  the  new  lease,  and  thus  deprived  the  plaintiff  of  a 
benefit  to  which  he,  with  them,  was  equally  entitled."  In  a 
note  to  Moody  v.  Mathews,  17  Ves.  185,  the  learned  editor 
says,  as  a  deduction  from  adjudged  cases,  that  ''with  a  pos- 
sible exception  in  favor  of  a  bona  fide  purchaser,  it  seems  an 
universal  rule  that  no  one  who  is  in  possession  of  a  lease  with 
any  sort  of  equity  in  behalf  of  third  persons,  can  renew 
the  same  for  his  own  use  only;  but  such  renewal  must  be 
construed  as  a  graft  upon  the  old  stock."  After  reviewing 
the  cases,  the  learned  judge  says:  **I  therefore  conclude  that 
it  makes  no  difference  that  the  leases  were  obtained  for  a 
term  to  commence  after  the  partnership,  by  its  own  limita- 
tion, was  to  terminate.  I  can  find  no  authority  holding  that 
it  does,  and  there  is  no  principle  sustaining  the  distinction 
claimed.  The  defendant  was  in  possession  as  a  member  of 
the  firm,  and  the  firm  owned  the  goodwill  for  a  renewal, 
which  ordinarily  attaches  to  the  possession.  By  his  occu- 
pancy, and  the  payment  of  rent,  he  was  brought  into  inti- 
mate relations  with  the  lessors;  he  became  well  acquainted 
with  the  value  of  the  premises,  and  he  took  advantage  of 
his  position,  during  the  partnership,  secretly  to  obtain  the 
new  leases.  He  must  hold  them  for  the  firm."  Dwight,  C, 
reviews  the  cases  more  fully.  Quoting  at  length  from  the 
leading  case  of  Lee  v.  Vernon,  5  Brown's  Pari,  Cases,  10 
(Eng.  ed.,  1803),  Judge  Dwight  said:  "The  cestui  que  trust 
has  a  right  to  the  chance  of  renewal.  Though  this  is  termed 
a  'tenant  right'  as  between  the  lessee  and  the  landlord,  that 
is  a  mere  phrase.  It  is  a  hope,  an  expectation,  rather  than 
a  right.  Such  as  it  is,  the  trustee  shall  not  take  it  to  him- 
self, but  if  it  results  in  any  substantial  benefit  he  shall  hold 
for  his  beneficiary."  Citing  cases.  .  .  .  **The  sound  rule 
is,  that  he  cannot  make  any  profit  to  himself  from  a  secret 
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transaction  initiated  while  the  relation  of  trustee  and  cestui 
que  trust  exists,  no  matter  when  it  springs  into  actual  opera- 
tion." Among  other  of  the  conelasions  reached  by  the 
learned  judge,  it  is  stated:  that  "this  doctrine  extends  to 
commercial  partnerships,  and  one  of  several  partners  can- 
not, while  the  partnership  continues,  take  a  renewal  lease 
clandestinely,  or  'behind  the  backs'  of  his  associates,  for  his 
own  benefit;  it  is  not  material  that  the  landlord  would  not 
have  granted  the  new  lease  to  the  other  partners,  or  to  the 
firm."  Furthermore,  that  "it  is  of  no  consequence  whether 
the  partnership  is  for  a  definite  or  indefinite  period.  The 
disability  to  take  the  lease  for  individual  profit  grows  out  of 
the  partnership  relation.  While  that  lasts,  the  renewal  can- 
not be  taken  for  individual  purposes,  even  though  the  lease 
does  not  commence  until  after  the  expiration  of  the  partner- 
ship. .  .  .  Common  justice  and  due  regard  to  rules  of  public 
policy  demand  that  the  renerwal  leases  should  be  declared  to 
belong  to  the  firm,  and  that  the  defendant  should  be  required 
to  account  to  the  plaintiff  for  his  portion  of  its  value."  The 
doctrine  here  announced  is  summarized  by  Mr.  Pomeroy  as 
sound  at  the  present  time,  although  defendant  suggests  that 
the  rules  enunciated  in  Anderson  v.  Lemon,  8  N.  Y.  236,  and 
Mitchell  V.  Reed,  61  N.  Y.  123,  [19  Am  Rep.  252],  by  reason 
of  their  antiquity,  have  become  obsolete.  (3  Pomeroy 's 
Equity  Jurisprudence,  sec.  1050.)  In  Knapp  v.  Reed,  88 
Neb.  754,  [Ann.  Gas.  1912B,  1095,  32  L.  R.  A.  (N.  S.)  869, 
130  N.  W.  430],  it  was  held  that  in  a  partnership  carry- 
ing on  business  in  premises  which  it  holds  under  a  lease, 
neither  partner  can,  without  the  consent  of  the  other,  take 
a  renewal  of  the  lease  in  his  own  name  and  so  exclude  the 
other  partner  and  secure  the  goodwill  of  the  business  for 
himself,  and  where  this  is  attempted  the  lease  will  enure  to 
the  benefit  of  both  partners,  and  where  dissolution  of  the 
partnership,  without  an  adjustment  by  the  partners  of  their 
rights  in  the  goodwill  of  the  business  and  in  the  premises 
which  they  hold  under  the  lease,  it  is  the  province  of  a  court 
of  equity  to  adjust  such  differences.  Among  the  cases  cited 
in  support  of  the  doctrine  is  Mitchell  v.  Reed,  61  N.  Y.  123, 
[19  Am.  Rep.  252].  Warren  v.  Schainwald,  62  Cal.  56,  was 
a  case  where  one  member  of  a  firm  composed  of  several  par- 
ties,  after  the  death  of  one  of  them,  falsely  and  with  the  in- 
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tent  to  prevent  a  proper  settlement,  represented  to  his  sur- 
viving copartners  that  he  had  become  the  owner  of  the  in- 
terest of  the  deceased  and  thus  prevented  a  purchase  by  them 
of  such  interest.  It  was  held  that  the  purchase  was  made 
for  the  benefit  of  plaintiff  and  defendants.  It  appeared  in 
the  case  that  the  interest  of  the  deceased  partner  would  have 
been  purchased  by  the  surviving  partners  for  their  mutual 
benefit  if  the  plaintiflP,  Warren,  had  not  prevented  such  pur- 
chase by  misrepresentations,  and  under  such  circumstances 
he  was  justly  held  to  have  purchased  for  the  benefit  of  him- 
self and  the  defendants,  his  copartners.  So,  in  Ariderson  v. 
Lemon,  8  N.  Y.  236,  the  partners  were  negotiating  with  the 
owner  for  the  purchase  of  the  property,  showing  an  unmis- 
takable intention  to  purchase,  when  one  of  the  partners 
thwarted  this  design  by  himself  becoming  the  purchaser. 
While  the  equitable  doctrine  of  these  cases,  as  of  the  cases 
involving  leases,  is  sound,  we  are  unable  to  see  that  plain- 
tiff has  shown  a  clear  right  to  share  as  tenant  in  common  of 
the  fee  now  held  by  defendant  Johnston  and  his  cotenants. 
He  discussed  with  his  partner,  at  one  time,  the  propriety 
of  purchasing  the  properly  and  was  discouraged  by  him 
from  making  the  purchase.  It  does  not  appear,  however, 
that  he  really  desired  to  purchase  nor  that  he  would  have 
done  so  had  he  not  been  dissuaded  by  his  partner  from 
doing  it.  Furthermore  in  view  of  the  provisions  of  the 
agreements,  we  are  unable  to  see  how  the  quantity  of  inter- 
est in  the  land  to  which  plaintiff  would  be  entitled  could  be 
definitely  ascertained.  By  the  terms  of  the  partnership 
agreements  he  owned  all  the  property  of  the  partnership  and 
Johnston's  interest  was  a  share  in  the  net  profits  only.  The 
fee  ownership  of  the  sitiLS  or  land  on  which  the  business 
wtus  conducted  was  not  contemplated  and  nothing  more  than 
a  leasehold  interest  in  it  was  necessary  to  the  business.  But 
it  is  because  plaintiff  has  been  deprived  of  this  leasehold 
interest,  or  a  right  to  acquire  it,  by  the  acts  of  Johnston  in 
clandestinely  purchasing  the  land  that  plaintiff  has  been 
damaged.  This  damage  consists  in  loss  of  the  goodwill  of 
the  business  and  in  being  compelled  to  seek  some  other  place 
to  conduct  it.  In  ascertaining  the  damage  thus  inflicted 
some  consideration  should  be  given  to  the  value  of  the  lease 


Digitized  by  VjOOQ IC 


April,  1914.]     Finch  v.  Western  Nat.  Bank.  831 

to  plaintiff  as  securing  to  him  the  enjoyment  of  the  good- 
will to  which  the  location  has  in  part  contributed. 

We  are  clearly  of  the  opinion  that  a  cause  of  action  is 
sufficiently  stated  as  the  basis  for  a  judgment  for  damages 
should  the  evidence  warrant  it  and  that  an  accounting  should 
be  had  to  that  end. 

The  judgment  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred* 


[Civ.  No.  1205.    Third  Appellate  District.— April  13,  1914.] 

HELEN  M.  FINCH,  Appellant,  v.  WESTERN  NATIONAL 
BANK  OF  SAN  FRANCISCO  (a  Corporation),  Re- 
spondent. 

Garnishment — Appeal  bt  Garnishee  from  Order  Directing  Payment 
OF  Money — Right  of  Gabnisher  to  Recover  Damages  Therefor. 
Where  a  garnishee,  instead  of  eompljing  with  an  order  of  court  to 
paj  over  to  the  garnisher  the  amount  of  the  debt,  takes  an  appeal 
from  such  order,  and,  upon  the  order  being  affirmed  bj  the  court 
of  appeals,  unsuccessfully  attempts  to  obtain  a  rehearing  in  the 
supreme  court,  the  garnisher  cannot  maintain  an  action  against  the 
garnishee  for  alleged  damages  due  to  the  appeal. 

Id. — Damages  from  Appeal — Damnum  Absque  Injuria. — The  gar- 
nishee, in  appealing  from  the  order,  merely  exercised  a  right  ex- 
pressly conferred  by  law,  and  the  loss  suffered  by  the  garnisher  as 
a  consequence  of  the  appeal  comes  within  the  doctrine  of  damnum 
absque  injuria. 

Id. — Maxim — Remedy  for  Every  WbcJng. — The  maxim,  "There  is  no 
wrong  without  a  remedy,"  can  have  no  application  to  any  but  legal 
wrongs  or  those  wrongs  for  which  the  law  authorizes  or  sanctions 
redress. 

APPEAL  from  a  judgrment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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J.  L.  Smith,  for  Appellant. 

Gavin  McNab,  George  W.  Mordecai,  and  Nat  Schmulowitz, 
for  Respondent. 

HART,  J. — This  is  an  action  by  the  plaintiff  to  recover 
the  total  sum  of  nine  thousand  five  hundred  and  thirty-three 
dollars  as  damages  alleged  to  have  been  suffered  by  her 
through  certain  acts  of  the  defendant  growing  out  of  its  al- 
leged wrongful  failure  to  turn  over  to  her,  or  to  the  sheriff 
for  her,  a  certain  sum  of  money  which  was  on  deposit  with 
it  in  the  name  of  and  as  belonging  to  one  Paul  V.  Finch  and 
which  had  been  garnished  in  the  hands  of  the  defendant  in 
an  action  in  which  said  Helen  M.  Finch,  as  the  plaintiff, 
sought  to  recover  and  finally  did  recover  from  the  said  Paul 
V.  Finch,  as  the  defendant  therein,  a  judgment  for  the  sum 
of  five  thousand  five  hundred  dollars. 

Judgment  passed  in  favor  of  the  defendant,  and  this  ap- 
peal is  from  said  judgment  on  the  judgment-roll  alone. 

It  appears  that  the  above  mentioned  action  by  Helen  M. 
Finch  against  Paul  V.  Finch  was  begun  in  the  superior  court 
in  and  for  the  city  and  county  of  San  Francisco,  on  the 
fourteenth  day  of  November,  1907.  On  December  3,  1907,  a 
writ  of  attachment  was  duly  issued  in  said  action  and  the  de* 
fendant  here  (the  Western  National  Bank)  was  garnished, 
the  writ  having  been  served  by  the  sheriff.  At  the  time  of 
the  service  of  the  writ  of  attachment  or  garnishment  on  the 
bank,  the  latter  failed  to  provide  the  sheriff  with  a  memo- 
randum or  statement  of  the  amount  of  any  money  held,  or 
the  nature  or  extent  of  any  debt  owed  by  it  to  said  Paul  V, 
Finch,  and  at  no  time  did  it  furnish  that  officer  with  any 
such  memorandum  or  statement;  wherefore  the  bank  was,  on 
the  seventeenth  day  of  December,  1907,  cited  to  appear  before 
the  court,  to  be  examined  on  oath  respecting  any  debt  owed 
by  it  or  any  credits  or  other  personal  property  in  its  posses- 
sion or  under  its  control  belonging  to  the  said  Paul  V.  Finch. 
In  response  to  said  citation,  the  bank  appeared  before  the 
court  at  the  time  appointed  and  declared  and  admitted  that, 
at  the  time  of  the  service  of  the  writ  of  garnishment,  it  had 
in  its  possession  and  under  its  control  the  sum  of  two  thousand 
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dollars  as  a  commercial  account  owned  by  or  due  to  the  said 
Paul  V.  Pinch. 

Helen  M.  Pinch,  on  the  twenty-ninth  day  of  April,  1908, 
recovered  a  judgment  against  Paul  V.  Pinch  in  said  action, 
and  thereupon  a  writ  of  execution  was  issued  and  served  upon 
the  bank,  but  the  writ  was  returned  unsatisfied,  the  answer  of 
the  bank  thereto  being  that  the  money  belonging  to  Paul  V. 
Finch  which  it  had  had  in  its  possession  and  under  its  control 
had  been  paid  to  the  sheriff  on  the  twenty-sixth  day  of  De- 
cember, 1907.  Thereafter  Helen  M.  Pinch  instituted  pro- 
ceedings under  the  authority  of  sections  717  and  719  of  the 
Code  of  Civil  Procedure,  designated  and  known  as  "proceed- 
ings supplementary  to  execution,"  requiring  the  bank  to  ap- 
pear before  the  court  at  a  certain  specified  time  and  answer 
concerning  the  money  belonging  to  Paul  V.  Pinch  which  was 
in  its  possession  and  under  its  control  at  the  time  of  the  ser- 
vice of  the  writ  of  attachment.  In  this  latter  proceeding  these 
facts  were  developed :  That,  on  the  twenty- fourth  day  of  De- 
cember, 1907,  one  E.  C.  Moyes  secured  a  judgment  against 
said  Paul  V.  Pinch  for  a  sum  in  excess  of  two  thousand 
dollars.  Immediately  upon  the  entry  of  the  judgment  in  the 
last  mentioned  action,  execution  issued,  and,  on  the  twenty- 
sixth  day  of  December,  1907,  the  bank  was  served  with  said 
writ.  Thereupon  the  bank  paid  to  the  sheriff  the  sum  of  two 
thousand  dollars  belonging  to  Paul  V.  Pinch  then  in  its  pos- 
session, and  the  sheriff  in  his  return  of  the  writ  acknowledged 
said  payment. 

Upon  hearing  the  evidence  thus  adduced  the  court  made 
and  caused  to  be  entered  an  order  directing  the  bank  to  pay 
to  the  said  Helen  M.  Pinch  the  sum  of  two  thousand  dollars  re- 
ferred to.  Prom  this  order  the  bank  appealed,  and  this  court, 
to  which  the  appeal  was  transferred  for  decision,  affirmed  the 
order.  {Finch  v.  Finch,  12  Cal.  App.  274,  [107  Pac.  594].) 
Thereafter,  and  within  due  time,  the  bank  petitioned  the 
supreme  court  for  a  hearing  of  the  appeal  after  decision  by 
this  court.  The  petition  was  denied.  Chief  Justice  Beatty  and 
Justice  Angellotti  dissenting  from  the  order  denying  a  hear- 
ing of  the  cause  by  the  supreme  court. 

After  the  judgment  of  this  court  became  final  in  said  case  of 
Finch  V.  Finch,  a  demand  was  made  upon  the  bank  for  the 
payment  of  said  sum  of  two  thousand  dollars  toward  the  satis- 
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faction  of  the  judgment  in  favor  of  the  plaintiff  in  said  case, 
and  the  bank  thereupon  paid  to  said  Helen  M.  Pinch,  and  the 
latter  accepted  from  the  bank,  on  the  twenty-ninth  day  of 
March,  1910,  the  said  sum  of  two  thousand  dollars,  in  accord- 
ance with  the  order  as  made  by  the  superior  court  and  affirmed 
by  the  appellate  court. 

Although  the  record  does  not  disclose  all  the  facts  embraced 
in  the  foregoing  statement,  it  is  conceded  by  counsel  on  both 
sides  in  their  briefs  that  it  contains  a  faithful  narrative  of 
the  history  of  the  several  transactions  finally  leading  to  the 
controversy  involved  in  the  present  action. 

The  complaint  in  this  action  alleges  that,  by  reason  of  the 
acts  of  the  defendant  in  failing  to  pay  over  said  money  when 
ordered  to  do  so  by  the  superior  court  and  in  taking  the  ap- 
peal from  said  order  and,  after  judgment  against  it  was  ren- 
dered by  this  court,  petitioning  the  supreme  court  for  a 
further  hearing  of  said  appeal,  she  was  ''put  to  unnecessary 
expense  and  was  obliged  to  and  did  actually  expend,  for  the 
purpose  of  enforcing  said  order  of  said  superior  court,  .  .  . 
the  sum  of  one  thousand  dollars,  as  counsel  fee,  and  for  costs 
and  expenses  of  said  proceedings  of  said  defendant,  all  of 
which  money  was  necessary  for  plainti£F  to  expend  in  order  to 
enforce  said  order  requiring  said  bank  to  pay  to  plainti£F  said 
sum  of  money,  and  that  had  it  not  been  for  said  defendant 
refusing  to  pay  said  order  and  taking  said  appeals  and  other 
proceedings  hereinbefore  mentioned,  plaintiff  would  not  have 
been  required  to  have  expended  said  sum  of  money,  and  that 
said  plaintiff  has  been  deprived  of  the  use  of  the  said  sum  of 
money  since  the  1st  day  of  May,  1908."  The  plaintiff  further 
alleges,  on  information  and  belief,  that  the  ''defendant's 
refusal  to  pay  to  the  sheriff,  on  said  1st  day  of  May,  1908, 
said  sum  of  two  thousand  dollars,  and  said  denial  of  said 
defendant's  liability  to  said  plaintiff  for  said  sum  of  money, 
was  not  made  in  good  faith,  but  with  full  knowledge  of  de- 
fendant's liability,  and  said  appeals  and  petitions  thereafter 
taken  in  said  cause  by  said  defendant  were  not  taken  in  good 
faith,  but  for  the  purpose  of  wrongfully  delaying  and  harass- 
ing plaintiff  until  plaintiff  abandoned  said  proceedings  on 
account  of  the  trouble  involved,  and  the  time  consumed,  and 
the  expense  entailed  in  contesting  same,  and  plaintiff  further 
alleges  that  plaintiff  was  in  consequence  put  to  unnecessary 
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expense  and  trouble  and  annoyance  in  connection  with  said 
proceedings  in  contesting  said  proceedings  as  aforesaid. '^ 

The  foregoing  averments,  which  constitute  the  gist  of  the 
plaintiff's  cause  of  action,  were  denied  by  the  answer. 

The  court's  findings,  given  in  substance,  are  as  follows: 
That,  by  reason  of  the  appeal  and  other  proceedings  incidental 
thereto  which  the  bank  took  from  the  order  of  the  superior  court 
requiring  it  to  pay  over  the  sum  of  two  thousand  dollars  to 
Helen  M.  Pinch,  as  the  plaintiff  and  judgment  creditor  in  the 
case  against  Paul  V.  Pinch,  she  (the  plaintiff)  was  compelled 
to  and  did  in  fact  expend  the  sum  of  one  thousand  dollars  as 
counsel  fees,  costs,  and  expenses,  and  that  by  reason  of  said 
appeal,  etc.,  she  was  deprived  of  the  use  of  said  sum  of  money 
from  the  first  day  of  May  1908,  up  to  the  twenty-ninth  day 
of  March,  1910;  that  plaintiff  had  been  "damaged  in  the  sum 
of  $1,000.00,  with  interest  thereon  at  the  rate  of  7  per  cent 
per  annum  from  the  29th  day  of  April,  1910,  the  day  on  which 
plaintiff  was  compelled  to  pay  said  sum  of  $1,000.00  for  said 
counsel  fee,  costs  and  expenses,  and  in  the  further  sum  of  7 
per  cent  interest  on  the  sum  of  $2,000.00,  from  the  first  day 
of  May,  1908  the  date  when  said  money  was  demanded  from 
said  defendant  by  the  sheriff  on  execution,  until  the  29th  day 
of  April  (March!),  1910,  the  date  when  plaintiff  (defend- 
ant t)  paid  said  order.'*  The  court  further  found  that  the 
damages  complained  of  in  the  complaint  as  occasioned  by  the 
acts  of  the  defendant  are  governed  by  section  544  of  the 
Code  of  Civil  Procedure ;  that  the  refusal  by  the  bank  to  pay 
the  sum  of  two  thousand  dollars  to  the  sheriff  on  the  first  day  of 
May,  1908,  and  the  denial  of  its  liability  for  said  sum  was 
made  in  good  faith ;  that  the  appeal  to  the  appellate  court,  and 
the  petition  for  a  hearing  of  said  appeal  by  the  supreme  court 
after  decision  of  the  same  by  the  former  court  were  taken  and 
filed  in  good  faith  for  the  purpose  of  protecting  what  the  de- 
fendant believed  in  good  faith  to  be  its  legal  rights,  and  not 
for  the  purpose  of  wrongfully  so  delaying  and  harassing  plain- 
tiff as  to  lead  the  latter,  by  reason  of  the  trouble  involved,  the 
time  consumed,  and  the  expense  entailed  in  contesting  said 
proceedings,  to  abandon  the  same  and  cease  further  to  contest 
them. 

Prom  the  facts  thus  found,  the  court  concluded  that  the 
plaintiff  was  not  as  a  matter  of  law,  entitled  to  a  judgment 
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Manifestly  the  action  here  is  one  for  the  recovery  of  dam- 
ages for  injury  alleged  to  have  been  wrongfully  inflicted  upon 
the  plaintiff  by  the  defendant.  It  is  no  different,  in  principle, 
from  any  other  action  sounding  in  tort,  and  if,  therefore,  by 
the  acts  of  the  defendant,  as  charged  in  the  complaint,  the 
plaintiff  suffered  an  injury  cognizable  in  law,  she  would  be 
entitled  at  leajst  to  such  actual  damages  as  would  justly  com- 
pensate her  for  the  loss  thus  sustained.  And,  in  estimating 
the  damage,  it  would  be  proper  to  consider  all  the  elements 
entering  into  or  constituting  the  aggregate  damage  so  suffered 
which  may  be  allowed  within  the  limits  of  the  averments  of 
her  complaint  or  the  fair  and  reasonable  and  legal  import 
thereof.  This  would  include  any  actual  expense  to  which  she 
might  have  necessarily  or  legitimately  been  put  by  reason 
of  the  acts  of  the  defendant  as  charged  in  the  complaint.  It 
follows,  then,  that  the  court's  finding,  which,  in  truth,  is  a 
conclusion  of  law,  that  the  ''said  damages  complained  of  in 
plaintiff's  complaint  as  occasioned  by  said  defendant's  acts  as 
aforesaid,  are  governed  by  the  provisions  of  section  544  of  the 
Code  of  Civil  Procedure  limiting  the  defendant's  liability  to 
the  amount  of  all  credits,  property  or  debts  in  defendant's 
hands  at  the  time  the  notice  of  garnishment  hereinbefore 
mentioned  was  served  on  defendant,"  is  erroneous.  That 
section,  referring  to  the  case  where  any  credits  or  other  per- 
sonal property  belonging  to  the  defendant  are  garnished  or 
attached  while  in  the  possession  and  control  of  a  third  party 
(Code  of  Civil  Procedure,  sees.  542a  and  543)  provides:  **A11 
persons  having  in  their  possession,  or  under  their  control, 
any  credits  or  other  personal  property  belonging  to  the  de- 
fendant, or  owing  any  debts  to  the  defendant  at  the  time  of 
the  service  upon  them  of  a  copy  of  the  writ  and  notice,  as 
provided  in  the  last  two  sections,  shall  be,  unless  such  property 
be  delivered  up  or  transferred,  or  such  debts  be  paid  to  the 
sheriff,  liable  to  the  plaintiff  for  the  amount  of  such  credits, 
property,  or  debts,  until  the  attachment  be  discharged,  or 
any  judgment  recovered  by  him  be  satisfied."  The  obvious 
purpose  of  said  section  is  to  preserve  the  integrity  of  the 
lien  of  the  attachment  or  garnishment  in  such  cases,  and  thus 
render  efficacious,  to  the  extent  of  the  value  of  the  credits  or 
other  personal  property  attached,  any  judgment  which  the 
plaintiff  may  secure  against  the  defendant.   Clearly,  for  an  ob- 
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vious  reason,  the  liability  of  the  garnishee  as  such  must,  as  the 
code  section  directs,  and  could  justly  only  direct,  be  measured 
and  limited  by  the  amount  of  the  credits  or  property  or  debts 
which  have  been  subjected  to  the  lien  of  the  garnishment  or 
attachment.  And,  manifestly,  if  the  proceedings  here  were 
merely  for  the  enforcement  of  such  liability,  as  was  the  case 
in  Finch  v.  Finch  and  the  Western  NatiamU  Bank,  the  plain- 
tiff would  be  entitled  to  recover  from  the  defendant  nothing 
beyond  or  in  excess  of  the  amount  of  credits  or  property  or 
debts  upon  which  the  attachment  was  levied.  But,  as  is 
plainly  true,  this  action,  while  growing  out  of  the  proceed- 
ings authorized  to  be  taken  (Code  Civ.  Proc,  sees.  718  and 
719),  for  the  purpose,  among  others,  of  enforcing,  where 
they  have  been  invoked,  the  provisions  of  section  544  of  said 
code,  is  not  based  upon  said  section  nor  upon  the  proceedings 
inaugurated  in  the  case  of  Finch  v.  Finch,  for  its  enforcement. 
The  action  is,  as  before  stated,  founded  upon  the  alleged 
wrongful  act  of  the  defendant  in  delaying,  to  the  alleged 
damage  of  the  plaintiff,  compliance  with  the  order  requiring 
it  to  turn  over  to  the  sherilE  the  money  belonging  to  Paul  V. 
PHnch  in  its  possession  and  under  its  control  at  the  time  of  the 
service  of  the  writ  of  garnishment,  and  the  purpose  of  the  ac- 
tion is  not,  nor  would  the  effect  of  a  judgment  obtained  by  the 
plaintiff  therein  be,  to  extend  the  liability  of  the  bank  as  a 
garnishee  but  to  compel  it  to  compensate  the  plaintiff  for  the 
alleged  damage  suffered  by  her  from  the  injury  which  she  al- 
leges was  thus  wrongfully  inflicted  upon  her.  Indeed,  as  an 
essential  part  or  element  of  the  cause  of  action  attempted  to 
be  stated  in  the  complaint,  it  is  therein  alleged  that  the  liability 
of  the  defendant  as  a  garnishee  in  Finch  v.  Finch,  12  Cal.  App. 
274,  [107  Pac.  594],  had  been  conclusively  adjudicated  by  the 
courts  and  discharged  by  the  defendant,  by  the  payment  by 
the  latter  to  the  sheriff  of  the  money  garnished  in  satisfaction 
of  the  execution,  before  this  action  was  instituted. 

But  the  judgment  must  nevertheless  be  affirmed  for  a  rea- 
son to  which  attention  will  now  be  given. 

It  is  frankly  confessed  that  it  is  difficult  to  apprehend  how 
an  action  of  this  sort  may  be  held  to  be  maintainable  under 
any  eirciunstances.  Indeed,  we  do  not  think  such  an  action 
can  be  maintained.    The  rule  is  that  any  party  aggrieved  by 
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a  judgment  may  appeal  (Code  Civ.  Proc,  sec.  938),  and  "a 
party  aggrieved"  is  one  against  whom  a  judgment  has  been 
given.  (Hayne  on  New  Trial  and  Appeal,  revised  edition, 
p.  1064.)  Thus  it  appears  that  the  defendant,  in  appeal- 
ing from  the  order  requiring  it  to  pay  over  the  money 
in  satisfaction  of  the  plaintiff's  judgment,  merely  exer- 
cised a  right  expressly  conferred  upon  it  by  law.  And, 
of  course,  the  same  is  true  with  respect  to  its  effort  to  secure 
a  hearing  of  the  appeal  in  the  supreme  court  after  the  judg- 
ment by  the  district  court  of  appeal.  This  right  it  was  en- 
titled to  exercise  whether  there  proved  to  be  merit  in  the 
appeal  or  not.  Moreover,  it  had  the  right  to  challenge  by 
appeal  the  propriety  of  the  remedy  invoked  by  the  plaintiff 
for  the  purpose  of  obtaining  the  order  from  the  superior 
court  compelling  it  to  pay  the  money,  as  well  as  to  contest 
the  right  of  the  plaintiff  to  require  it  in  any  event  to  pay 
over  said  money  in  satisfaction  of  the  judgment  she  had  ob- 
tained against  Paul  V.  Finch.  The  loss,  then,  suffered  by 
the  plaintiff  as  a  consequence  of  the  act  of  the  defendant  in 
prosecuting  the  appeal  and  thus  delaying  the  payment  of  the 
money  to  which  she  was  entitled  (and,  undoubtedly,  she  suf- 
fered a  wrong  thereby),  is  not  a  legal  wrong  or  one  of  which 
the  law  will  take  cognizance.  The  loss  she  suffered  is.  in  other 
words,  of  that  claas  of  losses  or  wrongs  which  comes  within  the 
doctrine  of  damnum  absque  injuria,  and  no  action  will  lie 
for  it.  (8  Am.  &  Eng.  Ency.  of  Law,  p.  677.)  The  whole- 
some maxim  of  jurisprudence,  invoked  here  by  the  plaintiff, 
** there  is  no  wrong  without  a  remedy,"  (Civ.  Code,  sec.  2533), 
can  obviously  have  no  application  to  any  but  legal  wrongs  or 
those  wrongs  for  which  the  law  authorizes  or  sanctions  redress. 

There  are  some  other  propositions  discussed  in  the  briefs 
which  it  is  conceived  possess  no  force  either  in  the  support 
of  or  against  the  conclusion  to  which  we  have  here  been  per- 
suaded. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concQ]Te& 
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[Orim.  No.  258.    Third  Appellate  Distriet. — April  14,  1914.] 

In  the  Matter  of  Application  of  A.  PABBA   for  a  Writ  of 
Habeas  Corpus. 

Fish  and  Gams  Laws— Licknsk  roR  Fishing — ^Powxs  of  Lboislaturi 
TO  Exact.— The  act  of  the  legislature  (Stats.  1913,  p.  985)  impos- 
ing a  license  tax  of  ten  dollars  a  year  for  the  privilege  of  fishing 
for  profit  in  the  waters  of  the  state,  is  valid,  and  does  not  violate 
section  25  of  article  I  of  the  constitution  which  grants  to  the  people 
of  the  state  the  right  to  enter  upon  the  lands  of  the  state  for  the 
purpose  of  fishing  in  the  waters  thereon. 

Id. — Protection  of  Fish — Imposition  of  Licxnsx. — The  imposition  of 
such  license  has  a  tendency  to  protect  fish  and  prevent  their  exter- 
mination, and  section  25^  of  article  IV  of  the  constitution  ex- 
pressly authorizes  the  legislature  to  enact  laws  for  that  purpose. 

ID. — Constitution — Purpose  of  Section  25  of  Article  L — The  princi- 
pal object  of  section  25  of  article  I  of  the  constitution  is  to  re- 
serve to  the  people  the  right  to  fish  upon  the  public  lands  of  the 
state  and  to  require  that  grants  of  land  by  the  state  should  not  be 
made  "without  reserving  to  the  people  the  absolute  right  to  fish 
thereupon." 

APPLICATION  for  a  Writ  of  Habeas  Corpus, 

The  facts  are  stated  in  the  opinion  of  the  court 

John  B.  Cronin,  for  Petitioner. 

B.  D.  Duke,  and  Malcolm  C.  Olenn,  for  Bespondent 

CHIPMAN,  P.  J. — Petitioner  was  arrested,  on  March  14, 
1914,  in  Solano  County  for  engaging  in  the  vocation  of  fishing 
for  profit  in  the  public  waters  of  this  state,  to  wit,  in  the 
straits  of  Carquinez,  in  said  county,  without  having  first 
obtained  a  license  therefor  as  required  by  the  act  of  the  legis- 
lature approved  March  13,  1909  (Stats.  1909,  p.  302),  and  the 
act  approved  March  16,  1913  (Stats.  1913,  p.  985),  being  an 
act  amendatory  of  section  3  of  the  said  act  of  March  13,  1909, 
''by  spreading  out  in  said  waters,  and  placing  therein,  a  cer- 
tain net  known  as  a  salmon  net  for  the  purpose  of  taking  and 
catching  salmon  from  the  said  waters.'' 
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The  sufficiency  of  the  complaint,  or  warrant  of  arrest,  is 
not  disputed.  The  claim  of  petitioner  is  "that  he  has  the 
right  to  engage  in  the  vocation  of  fishing  for  profit  (or  for 
pleasure)  without  the  payment  of  any  license  therefor,  and 
that  this  right  is  secured  to  him  by  virtue  of  the  provisions  of 
section  25  of  article  I  of  the  constitution  of  the  state/'  This 
section  was  adopted  in  1910  and  reads  as  follows: 

"The  people  shall  have  the  right  to  fish  upon  and  from  the 
public  lands  of  the  state  and  in  the  waters  thereof,  excepting 
upon  lands  set  aside  for  fish  hatcheries,  and  no  land  owned  by 
the  state  shall  ever  be  sold  or  transferred  without  reserving  to 
the  people  the  absolute  right  to  fish  thereupon;  and  no  law 
shall  ever  be  passed  making  it  a  crime  for  the  people  to  enter 
upon  the  public  lands  within  this  state  for  the  purpose  of 
fishing  in  any  water  containing  fish  that  have  been  planted 
therein  by  the  state;  provided,  that  the  legislature  may  by 
statute,  provide  for  the  season  when  and  the  conditions  under 
which  the  different  species  of  fish  may  be  taken.'' 

This  section  must  be  read  in  connection  with  section  25% 
of  article  IV,  adopted  in  1902,  for  the  two  sections  do  not  in 
anywise  conflict  with  each  other.    This  section  reads : 

"The  legislature  may  provide  for  the  division  of  the  state 
into  fish  and  game  districts,  and  may  enact  such  laws  for  the 
protection  of  fish  and  game  therein  as  it  may  deem  appro- 
priate to  the  respective  districts." 

The  act  of  1909  is  entitled:  "An  act  to  regulate  the  vocation 
of  fishing,  and  to  provide  therefrom  revenue  for  the  propaga- 
tion, restoration  and  preservation  of  fish  in  the  waters  of  the 
state  of  California."  Section  3  provides  for  the  issuance  of 
licenses  for  the  privilege  of  fishing,  and  the  amount  to  be 
paid  for  each  year.  The  act  of  1913  is  amendatory  of  sec- 
tion 3  of  the  act  of  1909  and  fixes  the  license  fee  at  ten  dollars 
per  annum. 

Petitioner's  contention  is  that,  by  the  adoption  of  the  con- 
stitutional amendment  of  1910,  now  section  25  of  article  I, 
the  act  of  1909  relating  to  license  fees  for  fishermen  became 
null  and  void  and  of  necessity  the  like  fate  befell  the  amend- 
ment of  section  3  of  the  amendatory  act  of  1913.  We  quote 
from  petitioner's  brief  so  much  as  fairly  states  his  position, 
preserving  his  italics: 
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"It  is  contended  by  and  on  behalf  of  petitioner,  that  with 
the  adoption  of  the  constitutional  amendment  in  1910,  now 
section  25  of  article  I  of  our  state  constitution,  that  the  act  of 
1909  relating  to  license  fees  for  fishermen  became  null  and 
void,  and  that,  of  necessity,  the  act  of  1913,  amendatory  of 
section  3  of  the  act  of  1909,  is  null  and  void,  as  being  in  direct 
conflict  with  the  provisions  of  section  25  of  article  I  of  our 
state  constitution. 

"The  only  portion  of  that  part  of  our  state  constitution 
which  gives  to  the  legislature  any  power  in  the  matter  of  regu- 
lating the  business  or  pleasure  of  fishing  is  contained  in  the 
proviso  *ihat  the  legislature  may  by  statute,  provide  for  the 
season  when  and  the  conditions  under  which  the  different 
species  of  fish  may  be  taken.'  There  is  no  question  here  as  to 
the  right  of  the  legislature  to  provide  for  the  'season,'  as  that 
is  quite  dear.  Then  the  entire  question  hinges  on  what  was 
meant  by  the  words  'and  the  conditions  under  which  the 
different  species  of  fish  may  be  taken,'  The  word  'condi- 
tions' is  qualified  by  the  words  that  follow  it  *  under  which 
the  different  species  of  fish  may  be  taken,'  which,  it  is  con- 
tended, clearly  refer  to  such  physical  conditions  connected 
with  the  taking  of  the  fish,  such  as  the  size  of  the  net,  the 
size  of  the  fish,  the  prevention  of  the  use  of  explosives,  and 
other  kindred  conditions  under  which  the  different  species  of 
fish  may  be  taken.  Without  this  proviso,  the  legislature 
would  be  inhibited  from  making  any  regulation  save  and 
except  the  question  of  the  length  of  the  season. 

"To  give  to  the  proviso,  as  used  in  an'd  in  connection  with 
the  whole  of  section  25,  the  construction  that  thereby  the 
legislature  might  impose  a  license  fee  (which  might  be  pro- 
hibitive in  its  nature  and  which  is  even  now  prohibitive  to 
some),  would  tend  to  frustrate  and  nullify  the  express  declara- 
tion contained  in  that  part  of  our  state  constitution  which  says 
that  *no  law  shall  ever  be  passed  making  it  a  crime  for  the 
people  to  enter  upon  the  public  Umds  urithin  this  state  for  the 
purpose  of  fishing  in  any  water  containing  fish  that  have  been 
planted  therein  by  the  state.'  " 

By  section  25^^  of  article  IV,  power  is  priven  to  the  legis- 
lature "to  enact  laws  for  the  protection  of  fish  and  game  as  it 
may  deem  appropriate  for  the  respective  districts"  into  which 
the  state  may  be  divided;  and  by  section  25  of  article  I,  "the 
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legislature  may  by  statute  provide  for  the  season  when  and  the 
conditions  under  which  the  different  species  of  fish  may  be 
taken."  If,  as  is  contended,  the  clause  last  quoted  refers  only 
**to  such  physical  conditions  connected  with  the  taking  of  the 
fish,  such  as  the  size  of  the  net,  the  size  of  the  fish,  the  preven- 
tion of  the  use  of  explosives  and  other  kindred  conditions 
under  which  the  different  species  of  fish  may  be  taken,*'  we 
yet  have  section  25%  of  article  IV,  which  gives  the  power  to 
the  legislature  to  enact  such  laws  as  it  may  deem  appropriate 
**for  the  protection  of  fish  and  game"  in  the  state.  We  need 
not,  therefore,  concern  ourselves  particularly  as  to  what  was 
intended  by  the  later  provision  if  the  imposition  of  a  license 
to  fish  for  profit  can  be  upheld  as  "appropriate"  for  the 
"protection  of  fish."  We  venture  to  say,  however,  that  the 
principal  object  of  section  25  of  article  I  was  to  preserve  to 
the  people  the  right  to  fish  upon  the  public  lands  of  the  state, 
and  to  require  that  grants  of  land  by  the  state  should  not  be 
made  "without  reserving  to  the  people  the  absolute  right  to 
fish  thereupon." 

The  question  of  the  power  of  the  state  to  control  or  regulate 
the  taking  of  fish  and  game,  and  their  preservation  for  the 
benefit  of  the  people  at  large  has  been  the  subject  of  many 
decisions,  to  only  a  few  of  which  need  we  advert. 

In  Oeer  v.  Connecticut,  161  U.  S.  517,  532,  [40  L.  Ed.  793, 
16  Sup.  Ct.  Rep.  600],  the  supreme  court,  by  Mr.  Justice 
White  (now  chief  justice),  said: 

"So  far  as  we  are  aware,  it  has  never  been  judicially  denied 
that  the  government  under  its  police  powers  may  make  regula- 
tions for  the  preservation  of  game  and  fish,  restricting  their 
taking  and  molestation  to  certain  seasons  of  the  year,  although 
laws  to  this  effect,  it  is  believed,  have  been  in  force  in  many  of 
the  older  states  since  the  organization  of  the  federal  govern- 
ment. .  •  •  The  ownership  being  in  the  people  of  the  state,  the 
repository  of  the  sovereign  authority,  and  no  individual  hav- 
ing any  property  rights  to  be  affected,  it  necessarily  results 
that  the  legislature,  as  the  representative  of  the  people  of  the 
state,  may  withhold  or  grant  to  individuals  the  right  to  hunt 
and  kill  game  or  qualify  or  restrict,  as  in  the  opinions  of  its 
members  will  best  subserve  the  public  welfare.  Stated  in 
other  language,  to  hunt  and  kill  game  is  a  boon  or  privilege, 
granted  either  expressly  or  impliedly  by  the  sovereign  au- 
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thority — ^not  a  right  inherent  in  each  individual,  and  con- 
sequently nothing  is  taken  away  from  the  individual  when  he 
is  denied  the  privilege  at  stated  seasons  of  hunting  and  killing 
game.  It  is,  perhaps,  accurate  to  say  that  the  ownership  of 
the  sovereign  authority  is  in  trust  for  all  the  people  of  the 
state,  and  hence  by  implication  it  is  the  duty  of  the  legislature 
to  enact  such  laws  as  will  best  preserve  the  subject  of  the  trust 
and  secure  its  beneficial  use  in  the  future  to  the  people  of  the 
state.  But  in  any  view,  the  question  of  the  individual  enjoy- 
ment is  one  of  public  policy,  and  not  of  private  right." 

It  was  held,  in  State  v.  Hume,  52  Or.  1,  6,  [95  Pac.  808, 
810],  that  migratory  fish  in  the  navigable  waters  of  a  state, 
like  game  within  its  borders,  are  classed  as  animals  fercB 
naturcB,  the  title  to  which,  so  far  as  title  can  be  asserted 
before  possession,  is  in  the  state  in  trust  for  all  its  citizens,  and 
that  the  legislature  may  enact  such  laws  as  tend  to  protect  the 
species  from  injury  by  human  means,  and  from  extinction  by 
exhaustive  methods  of  capture.  In  Smith  v.  State,  155  Ind. 
611,  [51  L.  R.  A.  404,  406,  58  N.  E.  1044],  it  was  said: 
"The  individual  has  no  natural  right  to  take  game,  or  to 
acquire  property  in  it,  and  all  the  right  he  possesses  or  can 
possess  in  this  respect  is  granted  him  by  the  state."  In  State 
V.  Hume,  it  was  further  said:  "The  unrestricted  taking,  from 
navigable  streams,  of  fish  that  are  valuable  for  food,  usually 
causes  their  extermination,  to  prevent  which,  and  to  afford 
time  and  opportunity  for  an  increase  of  the  species,  laws  have 
been  passed  limiting  the  time  and  manner,  or  temporarily 
prohibiting  the  catching  of  them,  which  enactments  have  been 
upheld  as  legitimate  exercise  of  the  police  power,  employed 
by  a  state  to  protect  the  welfare  of  all  its  citizens.''  Similar 
views  were  expressed  in  Sherwood  v.  Stephens,  13  Idaho,  399, 
[90  Pac.  345].  In  Morgan  v.  Commonwealth,  98  Va.  812, 
814,  [35  S.  E.  448,  449],  a  license-tax  for  the  privilege  of 
fishing  in  the  waters  belonging  to  the  state  was  upheld  as  not 
in  violation  of  the  state  or  national  constitution.  "If,"  said 
the  court,  "the  state  has  a  right  to  require  a  license- tax  of 
merchants  and  others  engaged  in  business  upon  their  own 
capital,  it  certainly  has  the  right  to  require  a  license-tax  of 
those  carrying  on  their  business  as  do  the  fishormen  mentioned 
in  the  statute.'*  In  State  v.  Hanlon,  77  Ohio  St.  19,  29, 
[82  N.  E.  663,  664],  it  was  said: 
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**In  the  present  case  the  section  under  review  is  one  of  the 
sections  of  an  act  entitled:  'An  act  for  the  further  and  better 
protection  of  fish  and  game.'  If  the  true  purpose  and  object 
of  this  act  is  expressed  in  its  title,  as  would  seem  apparent 
from  a  consideration  of  the  other  provisions  of  said  section, 
one  of  which  is,  'All  fees  required  to  be  paid  hereunder  shall 
be  paid  to  the  president  of  the  commissioners  of  fish  and 
game,  and  by  him  paid  into  the  state  treasury  to  the  credit 
of  a  fund,  which  is  hereby  appropriated,  for  the  purpose  of 
propagating,  protecting  and  preserving  the  fish  in  the  waters 
of  Lake  Erie' — then  certainly  the  imposition,  for  such  pur- 
pose, of  a  license-fee  upon  all  persons  who  engage  in  the  busi- 
ness of  fishing  with  nets  in  the  waters  of  Lake  Erie,  is  a 
proper  exercise  of  legislative  power." 

Of  the  police  power,  Freund  on  Police  Power,  page  19,  says : 
"The  police  power  is  the  power  to  restrain  common  rights  of 
liberty  to  property.  When  it  is  sought  to  exercise  rights 
which  are  not  common  or  fundamental,  still  more  when  special 
privileges  are  asked,  the  state  may  grant  the  required  permit 
or  license  upon  such  conditions  as  it  plea^ses,  without  observ- 
ing the  limitations  which  otherwise  hedge  about  the  exercise 
of  the  police  power.'*  The  restrictions  upon  the  right  to  fish 
and  pursue  game  are  given  among  other  ''conspicuous  illustra- 
tions" of  the  exercise  of  power  respecting  cases  of  qualified 
property. 

That  the  imposition  of  a  license-tax  of  ten  dollars  per  annum 
for  the  privilege  of  fishing  in  the  waters  of  the  state  for  profit 
is  a  reasonable  tax  we  are  satisfied.  The  food  fishes  caught  in 
those  waters  have  an  annual  value  running  into  millions  of 
dollars  and  furnish  the  means  of  livelihood  to  thousands  of 
our  citizens.  Large  sums  are  expended  annually  by  the  state 
to  maintain  the  propagation  of  our  food  fishes,  and  to  prevent 
the  decrease  of  the  supply.  It  is  but  fair  that  those  who  profit 
by  these  laudable  and  paternal  efforts  of  the  state  should  con- 
tribute something  toward  their  cost,  and  this  license-tax  is, 
from  the  nature  of  the  business,  the  only  tax  which  can  he 
imposed  to  aid  in  the  protection  of  this  important  industry. 

We  think  also  that  the  imposition  of  this  license  has  a  ten- 
dency to  protect  the  fish  and  prevent  their  extermination,  and 
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the  constitution  expressly  authorizes  the  legislature  to  ''enact 
laws  for  the  protection  of  fish."     (Sec.  25 V^,  art.  IV.} 
The  writ  is  denied. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  13,  1914. 


[Orim.  No.  248.    Third  Appellate  Distriet.— April  14,  1914.] 

In  the  Matter  of  the  Application  of  J.  B.  PRENTICE  for  a 
Writ  of  Habeas  Corpus. 

Municipal  CSobpobations— Ezaoting  Licensx  of  Pluiibebs — Gonsti- 
TUTiONALiTT  OF  Okdinancx. — The  dtj  of  Stockton  has  power  under 
it«  charter  (Stats.  1889,  p.  577;  1905,  pp.  832,  859;  1911,  pp. 
274,  279)  to  exact  a  license  of  master  plnmben  as  a  eondition  to 
their  right  to  engage  in  the  plumbing  basiness. 

lb. — Oboinanck  Bxquibino  Licensk  or  Plumbers — ^Whbtheb  in  Con- 
flict With  Statute. — The  ordinance  exacting  inch  license  is 
not  in  conflict  with  the  act  of  the  legislature  (Stats  1885,  p.  12; 
1887,  p.  58)  granting  to  boards  of  health  the  power  to  regulate 
the  plumbing  and  drainage  of  buildings  and  to  provide  for  the 
regulation  of  plumbers. 

Id. — Fbeeholdebs*  Ghabteb — Authobitt  to  Impose  License. — Since 
the  city  of  Stockton  is  conducting  its  government  under  a  free- 
holders' charter,  it  has  power  to  legislate,  concerning  ''municipal 
affairs,"  uncontrolled  by  general  law,  and  the  imposition  of  a 
license-tax  is  a  "municipal  affair." 

APPLICATION  for  a  Writ  of  Habeas  Corpui. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  M.  Gill,  for  Petitioner. 

De  Witt  Clary,  for  Respondent. 

CHIPMAN,  P.  J. — Petitioner  was  convicted  of  the  crime 
of  conducting  a  business  as  master  plumber  in  the  city  of 
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Stockton  without  first  having  obtained  a  license  therefor  from 
the  tax-collector  of  said  city,  in  violation  of  the  provisions 
of  ordinance  numbered  516  of  said  city. 

It  is  claimed  that  said  ordinance  is  unconstitutional  and  void 
because  in  conflict  with  the  act  of  March  3,  1885  (Stats.  1S85, 
p.  12),  as  amended  by  act  of  March  9,  1887  (Stats.  1887, 
p.  58),  an  act  entitled  *'An  act  to  grant  to  boards  of  health 
or  health  officers,  in  cities,  and  cities  and  counties,  the  power 
to  regulate  the  plumbing  and  drainage  of  buildings  and  to 
provide  for  the  regulation  of  plumbers." 

Sections  42,  43  and  44  of  the  ordinance  in  question  provide 
that  **no  person,  firm  or  corporation  shall  in  the  city  of 
Stockton  engage  in  or  work  at  the  business  of  plumbing  as 
a  master-plumber  unless  such  person  .  .  .  shall  have  first 
obtained  a  license  therefor  from  the  city  clerk  and  license- 
collector  ...  as  hereinafter  provided."  (Sec.  41.)  The 
application  for  license  must  be  accompanied  by  an  affidavit 
showing  **the  name,  age  and  place  of  business  of  said  appli- 
cant and  also  stating  the  number  of  years  during  which  said 
applicant  has  carried  on  business  as  a  master  plumber  or 
journeyman  plumber."  All  licenses  shall  show  the  name, 
age,  and  place  of  business  of  the  applicant  and  it  is  made  the 
duty  of  the  city  clerk  to  keep  a  record  of  all  licenses.  (Sec. 
42.)  No  license  shall  be  for  a  period  longer  than  one  year 
and  when  the  license  has  expired  application  shall  be  made 
for  the  renewal.  (Sec.  44.)  It  is  made  unlawful  for  any 
plumber  (except  a  licensed  master  plumber  or  his  employee) 
to  engage  in  the  business  of  plumbing  in  the  city  of  Stockton, 
or  **to  make  any  connection  with  sewers,  drain,  soil  or  waste 
pipes  or  any  pipes  connected  therewith  in  said  city"  (sec.  46), 
and  section  47  requires  the  payment  of  ten  dollars  annually 
for  such  license. 

It  is  claimed  that  the  statute  law  provides  a  complete  pro- 
cedure for  obtaining  plumbers'  licenses  and  that  the  ordinance 
endeavors  to  provide  a  different  procedure;  that  the  statute 
requires  an  applicant  for  license  to  take  an  examination 
before  the  board  of  health  of  the  city,  while  the  city  ordin- 
ance delegates  the  power  to  the  city  clerk  and  license  clerk 
of  the  city;  that  section  43  of  the  ordinance  provides  **for  an 
informal  examination  in  the  form  of  an  affidavit"  which,  it 
is  contended,  is  in  conflict  with  the  statute.    Furthermore, 
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that  the  ordinance  permits  master  plumbers  to  engage  in 
their  business  or  trade  on  terms  declared  to  be  unlawful  by 
the  general  law. 

Reliance  is  placed  upon  Ex  parte  Orey,  11  Cal.  App.  125, 
[104  Pac.  476].  In  that  case  the  city  of  San  Jose  by  an  or- 
dinance undertook  to  confer  power  on  the  board  of  police 
and  fire  commissioners  to  appoint  a  board  of  plumbing 
examiners  to  examine  and  issue  licenses  to  plumbers.  It  was 
held  that  the  city  had  no  power  to  delegate  such  power  to 
another  body  or  person  and  hence  the  ordinance  was  void  as 
in  conflict  with  general  law. 

By  section  30  of  the  charter  of  the  city  of  Stockton,  act 
of  March  2,  1889  (Stats.  1889,  p.  577),  as  amended  (Stats. 
1905,  pp.  832,  859),  the  council  is  given  power  "to  establish 
and  regulate  the  issuing  and  granting  of  municipal  licenses 
and  the  collecting  of  license  taxes."  (Subd.  35.)  By  an 
amendment,  section  70,  subdivision  31,  the  city  is  given  power 
**To  license  for  purpose  of  regulation  and  revenue  all  and 
every  kind  of  business  transacted  in  the  city ;  to  fix  the  rates 
or  licenses  of  the  same  and  to  provide  for  the  collection 
thereof  by  suit  or  otherwise."  (Ex.  Sess.  Stats.  1911,  pp. 
274,  279.) 

The  city  of  Stockton  is  conducting  its  government  under 
a  freeholders'  charter.  Concerning  ** municipal  affairs,"  it 
has  power  to  legislate  uncontrolled  by  general  law.  (Const., 
art.  XI,  sec.  6.)  A  municipal  affair  is  one  which  refers  to 
the  internal  business  affairs  of  the  municipality.  (Fragley  v. 
Phelan,  126  Cal.  383,  [58  Pac.  923].)  Where  the  power  to 
impose  a  license-tax  for  revenue  is  conferred  upon  a  munici- 
pality, the  power  becomes  a  municipal  affair  within  the 
meaning  of  those  words  in  the  constitution  {Ex  parte  Braun, 
141  Cal.  204,  [74  Pac.  708]) ;  and  ordinances  passed  for  the 
purposes  of  revenue  are  valid  exercise  of  power  if  the  muni- 
cipality by  its  charter  has  been  given  such  power.  {Ex  parte 
Helrn,!^  Cal.  553,  [77  Pac.  453]  ;  Ex  parte  Lemon,  143  Cal. 
558,  [65  L.  R.  A.  946,  77  Pac.  455].) 

We  think  that  subdivision  35,  section  30,  of  the  Stockton 
charter  confers  the  power  and  it  is  expressly  given  by  the 
amendment  of  1911. 

The  writ  is  denied. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[Civ.  No.  1520.     Sccona  Appellate  IMstrict.— April  17,  1914.] 

R.  M.  BAKER,  Appellant,  v.  EILERS  MUSIC  COMPANY, 

Respondent. 

Appeal — Delay  in  Pilino  Tbanscuipt — EItfbct  op  Pendency  of 
Application  for  New  Trial.— A  delay  of  fifteen  months  in  fil- 
ing the  transcript  does  not  warrant  a  dismissal  of  the  appeal, 
if  during  that  time  there  has  been  pending  a  motion  for  a  new 
trial,  and  incidental  thereto,  the  settlement  of  a  proposed  bill 
of  exceptions. 

MOTION  to  dismiss  appeal  from  a  judgment  of  the  Superior 
Court  of  Los  Angeles  County.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lucius  M.  Fall,  for  Appellant. 

Frank  Bryant,  for  Respondent. 

CONREY,  P.  J. — The  only  grounds  presented  which  require 
discussion  in  ruling  upon  this  motion  to  dismiss  the  appeal 
of  plaintiff  from  the  judgment  are,  that  the  appellant  haA 
failed  to  file  any  transcript  within  the  time  allowed  by  law, 
and  has  failed  for  fifteen  months  to  prosecute  the  appeal. 

The  judgment  was  entered  on  October  18,  1912,  and  notice 
of  appeal  was  filed  in  the  ofSce  of  the  clerk  of  the  superior 
court  on  December  16,  1912.  At  all  times  from  November 
2,  1912,  until  March  5,  1914,  there  was  pending  a  motion  for 
a  new  trial  of  the  action,  and  incidental  thereto,  the  settle- 
ment of  a  proposed  bill  of  exceptions.  On  March  5, 1914,  the 
court  below  disallowed  the  bill  of  exceptions  and  denied  the 
motion  for  a  new  trial. 

Rule  II  of  this  court,  160  Cal.  xlii,  [119  Pac.  ix],  after 
stating  the  general  rule  requiring  that  a  transcript  be  served 
and  filed  by  the  appellant  in  a  civil  action  within  forty  days 
after  the  appeal  is  perfected,  says:  "If  a  proceeding  is  pend- 
ing for  the  settlement  of  a  bill  of  exceptions  or  statement 
which  may  be  used  in  support  of  such  appeal,  the  time 
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aforesaid  shall  not  begin  to  run  until  the  settled  and  authen- 
ticated statement  or  a  bill  of  exceptions  has  been  filed.  When 
a  party  appealing  from  a  judgment  has  given  notice  of  motion 
for  a  new  trial  before  perfecting  said  appeal,  the  time  afore- 
said shall  not  begin  to  run  until  the  motion  for  a  new  trial 
lias  been  decided,  or  the  proceeding  therefor  dismissed." 

We  need  not  take  into  consideration  the  reasons  for  the 
delay  which  occurred  in  the  court  below  in  the  proceedings 
relating  to  the  motion  for  a  new  trial.  The  respondent  has 
not  shown  by  the  record  any  facts  establishing  its  claim  that 
the  appeal  is  not  made  in  good  faith,  and  we  are  deciding 
this  matter  without  reference  to  the  affidavit  filed  by  appel- 
lant's attorney.  According  to  the  plain  language  of  the  rule, 
as  applied  to  the  facts  shown  in  the  clerk's  certificate  filed 
herein,  the  time  for  filing  the  transcript  did  not  begin  to  run 
until  March  5,  1914.  We  have  examined  the  decisions  re- 
ferred to  by  respondent,  which  relate  to  motions  to  dismiss 
appeals  on  account  of  failure  to  file  transcript,  where  it 
appeared  that  the  appellant  did  not  take  steps  within  a  reason- 
able time  to  secure  the  settlement  of  a  bill  of  exceptions.  In 
those  cases  there  was  not  pending  any  motion  for  a  new  trial, 
and  the  facts  showing  an  unreasonable  delay  or  practical 
abandonment  of  the  proceedings  for  settlement  of  bill  of  ex- 
ceptions were  clearly  apparent  on  the  record.  The  cases 
referred  to  are:  Depeaux  v.  Pecfc,  118  Cal.  522,  [50  Pac.  682] ; 
Moultrie  v.  Ta/rpiOy  147  Cal.  376,  [81  Pac.  1112]. 

The  motion  to  dismiss  the  appeal  is  denied. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  June  16, 1914. 


Digitized  by  VjOOQIC 


350  City  op  Venice  v.  Lawrence.     [24  Cal.  App. 


[Civ.  No.  1493.     Second  Appellate  District.— April  17,  1W4.] 

CITY  OP  VENICE  (a  Municipal  Corporation),  Petitioner, 
V.  J.  W.  LAWRENCE,  Jr.,  Treasurer  of  the  City  of 
Venice,  Respondent. 

Municipal  Bonds — Irregulabities  in  Issuance — Curative  Statute. — 
Irregularities  in  the  proceedingB  taken  in  1912  by  the  city  of 
Venice  in  the  incurring  of  an  indebtedness  and  the  issuance  and 
sale  of  bonds  for  municipal  purposes,  are  cured  by  the  Validat- 
ing Act  of  April  4,  1913,  entitled  ''An  act  to  validate  municipal 
bonds,  and  to  provide  for  the  levy  and  collection  of  taxes  to 
pay  the  principal  and  interest  on  such  bonds."  (Stats.  1913, 
p.  14.) 

Id. — Validation  op  Past  Transactions — ^Power  of  Legislature. — 
The  legislature  may  validate  past  transactions  when  it  coold  in 
advance,  without  contravening  constitutional  provisions,  have 
authorized  the  proceedings  taken  as  a  precedent  condition  to  the 
exercise  of  municipal  power  in  issuing  bonds;  in  other  words,  as 
to  aU  steps  which  the  legislature  could,  in  the  first  instance,  have 
dispensed  with,  it  may  by  retraoctive  statute  declare  the  taking 
thereof  unnecessary. 

Id. — Bond  Election — Supticienct  op  Notice. — A  notice  of  an  elec- 
tion to  authorize  a  bond  issne  which  recites  that  the  election  is 
called  to  vote  bonds  in  the  sum  of  twenty  thousand  dollars  for 
the  construction  of  an  outfaU  sewer,  and  which  declares  that  the 
estimated  cost  of  the  improvement  is  twenty  thousand  dollars, 
is  not  insufficient  in  failing  to  state  the  amount  of  the  proposed 
indebtedness  as  required  by  section  18  of  article  XI  of  the  con- 
stitution. 

Id. — Antedating  Bonds — Effect  on  Validity. — Municipal  bonds  are 
not  rendered  illegal  by  being  dated  as  of  a  date  prior  to  the  eleo- 
tion  authorizing  them.  Under  the  act  of  April  4,  1913,  validating 
municipal  bonds  (Stats.  1913,  p.  14),  the  date  of  the  bonds  la 
immaterial,  the  only  restriction  being  that  it  shall  not  extend  over 
a  period  of  forty  years. 

Id. — City  Treasurer — Refusal  to  Sign  Bonds — Insuppicibnt  Reason. 
A  city  treasurer  cannot  justify  his  refusal  to  sign  municipal  bonda 
upon  the  ground  that  the  board  of  trustees  may  violate  their  duty 
by  selling  the  bonds  for  less  than  par. 

PETITION  for  Writ  of  Mandate  to  be  directed  to  the 
Treasurer  of  the  City  of  Venice. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Byron  C.  Hanna,  for  Petitioner. 
Crouch  &  Crouch,  for  Respondent 

SHAW,  J. — Original  application  for  a  writ  of  mandate 
to  be  directed  to  the  respondent  requiring  him,  as  treasurer 
of  the  city  of  Venice,  to  sign  a  certain  municipal  bond  in 
the  sum  of  five  hundred  dollars,  it  being  one  of  forty  bonds 
of  like  denomination  voted  by  the  electors  of  said  city  for  the 
purpose  of  constructing  an  outfall  sewer. 

It  appears  from  the  petition,  all  the  allegations  of  which 
are  admitted  by  a  general  demurrer  interposed  thereto,  that 
on  January  22, 1912,  the  board  of  trustees  of  the  city  of  Venice 
duly  adopted  a  resolution,  approved  by  its  president,  whereby 
it  determined  that  public  interest  and  necessity  demanded 
the  acquisition  and  construction  of  a  garbage  incinerating 
plant,  the  cost  of  which  was  twenty  three  thousand  dollars, 
and  the  construction  of  an  extension  to  the  sewer  outfall  pipe, 
the  cost  of  which  was  twenty  thousand  dollars,  the  cost  of 
which  improvements  it  was  declared  would  be  *'too  great  to 
be  paid  out  of  the  annual  income  and  revenue  of  the  city  of 
Venice."  The  resolution  contained  the  following:  **The  pro- 
ceedings for  the  incurring  of  said  indebtedness  and  the  issu- 
ance and  sale  of  bonds  thereunder,  be  conducted  in  accord- 
ance with  the  provisions  of  an  act  of  the  legislature  of  the 
state  of  California,  entitled,  *An  act  authorizing  the  incur- 
ring of  indebtedness  by  cities,  towns  and  municipal  corpora- 
tions for  municipal  purposes,  and  regulating  the  acquisition, 
the  construction  and  completion  thereof,'  (which  act  became 
a  law  under  constitutional  provisions  without  the  governor's 
approval,  February  25,  1901),  and  in  accordance  with  the 
provisions  of  section  866  of  an  act  of  the  legislature  of  the 
state  of  California  entitled,  *An  act  to  provide  for  the  organi- 
zation, incorporation  and  government  of  Municipal  Corpora- 
tions,' approved  March  13th,  1883,  and  all  acts  in  addition 
thereto  and  amendatory  thereof."  On  February  19,  1912, 
an  ordinance  was  duly  adopted  calling  a  special  election  to 
be  held  on  April  4,  1912,  for  the  purpose  of  submitting  to 
the  qualified  electors  of  said  city  the  proposition  of  issuing 
the  bonds  and  reciting  the  purposes  so  embodied  in  the  resolu- 
tion, for  which  the  indebtedness  evidenced  by  the  bonds  was 
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to  be  incurred;  and  providing^  as  to  the  outfall  sewer  bonds 
here  involved,  that  they  should  be  of  the  denomination  of  five 
hundred  dollars  each  and  bear  five  per  cent  interest,  one  of 
said  bonds  to  be  made  payable  on  the  first  day  of  February 
of  each  year  after  the  date  of  their  issue.  The  election  was 
duly  and  regularly  held,  and  more  than  two-thirds  of  the 
electors  voting  at  the  election  voted  in  favor  of  the  proposition. 
The  only  grounds  upon  which  respondent  seeks  to  justify 
his  action  in  refusing  to  sign  the  bond  presented  for  his  signa- 
ture as  city  treasurer,  are:  1.  That  it  was  stated  in  the 
resolution  and  ordinance  that  the  proceedings  for  the  issu- 
ance of  the  bonds  would  be  conducted  in  accordance  with 
two  separate  acts  providing  for  cities  incurring  indebtedness 
in  the  making  of  public  improvements,  the  provisions  of  which 
acts  are  inconsistent  each  with  the  other,  in  that,  among  other 
things,  one  authorizes  the  incurring  of  an  indebtedness  only 
when  the  estimated  cost  of  the  improvements  exceeds  the 
ordinary  annual  income  and  revenue  of  the  municipality, 
while  the  other  authorizes  the  incurring  of  such  indebtedness 
only  in  case  the  amount  is  in  excess  of  the  money  in  the 
treasury  applicable  to  the  payment  thereof;  in  one  the  pay- 
ment of  the  bonds  may  extend  over  a  period  of  forty  years, 
while  in  the  other  the  time  is  restricted  to  twenty  years;  2. 
That  the  proposed  issuance  of  the  bonds  is  unauthorized  in 
that  the  board  of  trustees  did  not,  as  required,  determine  the 
cost  of  constructing  the  improvement  to  be  "too  great  to  be 
paid  out  of  the  ordinary  annual  income  and  revenue  of  the 
municipality."  This  claim  is  based  upon  the  fact  that  the 
resolution  included  not  only  the  construction  of  an  outfall 
sewer  at  a  cost  of  twenty  thousand  dollars,  but  the  acquisition 
of  a  garbage  incinerating  plant  at  a  cost  of  twenty-three  thou- 
sand dollars;  and  the  determination  was  not  as  to  each  im- 
provement separately,  but  declared  that  the  combined  cost 
of  the  two  improvements  was  "too  great  to  be  paid  out  of 
the  annual  income  and  revenue  of  the  city,"  omitting  the 
word  "ordinary";  3.  The  omission  of  a  sufficient  statement 
in  the  ordinance  as  to  the  amount  of  the  indebtedness  which 
it  was  proposed  to  incur  in  the  construction  of  the  improve- 
ment ;  4.  That  no  authority  exists  for  antedating  the  bonds. 
The  ordinance  passed  by  the  board  of  trustees,  pursuant  to 
the  authority  given,  provided  that  the  bonds  should  be  dated 
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as  of  February  1,  1912,  and  bear  interest  at  the  rate  of  five 
per  cent  per  annum ;  and,  5.  Under  the  terms  of  the  ordinance 
the  bonds  are  to  extend  over  a  period  of  more  than  forty 
years  from  their  date. 

The  existence  of  irregularities  in  the  proceedings  inaugu- 
rated for  conferring  authority  upon  the  board  to  issue  the 
bonds,  may  be  conceded.  Whether  of  sufficient  import  to 
render  the  proceedings  invalid  by  reason  of  noncompliance 
with  the  statutory  provisions  under  and  pursuant  to  which 
they  were  conducted,  is  immaterial,  for  the  reason  that,  in 
our  opinion,  such  defects,  in  so  far  as  material,  were  cured 
by  an  act  of  the  legislature  entitled,  **An  act  to  validate 
municipal  bonds,  and  to  provide  for  the  levy  and  collection 
of  taxes  to  pay  the  principal  and  interest  on  such  bonds," 
approved  April  4,  1913  (Stats.  1913,  p.  14).  Section  1  of 
this  act  provides:  "Where  in  any  municipal  corporation, 
proceedings  have  been  taken  for  the  purpose  of  issuing  and 
selling  bonds  of  such  municipal  corporation,  ...  all  such 
acts  and  proceedings  leading  up  to  and  including  the  issu- 
ance of  such  bonds,  if  they  have  heretofore  been  sold,  and  all 
anch  acts  and  proceedings  heretofore  had,  although  the 
bonds  are  not  yet  sold,  are  hereby  legalized,  ratified,  confirmed 
and  declared  validated  to  all  intents  and  purposes,  and  the 
power  of  said  municipal  corporation  and  of  the  legislative 
body  thereof,  to  issue  such  bonds,  is  hereby  ratified,  confirmed 
and  declared,  .  .  .  and  the  bonds  hereafter  sold  shall  be 
the  legal  and  binding  obligation  of  and  against  the  municipal 
corporation,  ..."  Section  3  of  the  act  provides:  **This 
act  shall  not  operate  to  legalize  any  bonds  which  have  been 
sold  for  less  than  par,  nor  to  legalize  any  bonds  the  issuance 
of  which  has  not  received  the  assent  of  two-thirds  of  the 
qualified  electors  of  such  municipal  corporation,  voting  at  an 
election  held  for  the  purpose  of  determining  whether  such 
indebtedness  should  be  incurred,  nor  to  legalize  any  bonds 
which  mature  at  a  date  more  than  forty  years  from  the  time 
of  their  issuance."  It  has  been  repeatedly  held  that  the 
legislature  may  validate  past  transactions  when  it  could  in 
advance,  without  contravening  constitutional  provisions,  have 
authorized  the  proceedings  taken  as  a  precedent  condition 
to  the  exercise  of  municipal  power  in  issuing  bonds.  In  other 
S4  OtL  App.— as 
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words,  as  to  all  steps  which  the  legislature  could,  in  the  first 
instance,  have  dispensed  with,  it  may  by  retroactive  statute 
declare  the  taking  thereof  unnecessary.  (See  Dillon  on  Muni- 
cipal Corporations,  5th  ed.,  vol.  2,  sec.  948;  City  of  Badlands 
V.  Brook,  151  Cal.  474,  [91  Pac.  150].)  Indeed,  counsel  for 
respondent,  notwithstanding  the  irregularity  in  the  proceed- 
ings, concedes  the  act  quoted  as  sufficient  to  validate  the 
bonds,  except  that  he  contends  the  notice  of  the  election  failed 
to  state  the  amount  of  the  proposed  indebtedness,  by  reason 
whereof  there  was  a  failure  to  comply  with  section  18  of 
article  XI  of  the  constitution,  which  prohibits  the  incurring 
of  **any  indebtedness  or  liability  in  any  maimer  or  for  any 
purpose,  .  .  .  without  the  assent  of  two-thirds  of  the  qualified 
electors  thereof,  voting  at  an  election  to  be  held  for  that  pur- 
pose." And  while  he  concedes  that  the  purpose,  as  specified 
in  the  notice  of  election,  was  to  vote  bonds  in  the  sum  of 
twenty  thousand  dollars  of  the  denomination  of  five  hundred 
dollars  each  for  the  purpose  of  constructing  an  outfall  sewer, 
he  insists  that  the  notice  did  not  state  in  express  terms  that 
it  was  proposed  to  incur  an  indebtedness  of  said  sum  for  such 
purpose.  There  is  no  merit  in  the  contention.  The  notice 
recited  that  the  estimated  cost  of  the  improvement  was  the 
sum  of  twenty  thousand  dollars  and  the  election  was  called, 
as  stated  in  the  proceedings,  for  the  purpose  of  submitting 
**to  the  qualified  electors  of  said  city  the  propositions  of 
incurring  the  said  several  indebtednesses  (that  of  $23,000 
for  a  garbage  plant,  and  $20,000  for  the  sewer)  for  the  said 
several  purposes  ...  set  forth  in  this  resolution.'*  More- 
over, as  was  said  in  City  of  Oxnard  v.  BeUah,  21  Cal.  App. 
33,  [130  Pac.  701],  where  a  similar  point  was  urged:  "It  is 
clear  that  the  authority  to  issue  bonds  evidencing  a  debt 
was  submitted  and  that  the  voters  directed  the  issuance 
thereof,  the  effect  of  which  would  be  to  create  and  establish 
an  indebtedness;  and  it  should  follow  that  a  proposition  to 
issue  bonds  evidencing  a  new  and  independent  indebtedness 
is  a  proposition  to  incur  an  indebtedness,  and  comes  within 
the  purview  of  the  statute  which  provides  that  the  proposition 
of  incurring  a  debt  for  the  purposes  set  forth  in  said  resolu- 
tion, and  no  question  other  than  the  incurring  of  an  indebted- 
ness for  the  purpose,  shall  be  submitted/' 
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Pursuant  to  the  power  conferred,  the  board  of  trustees 
adopted  an  ordinance  authorizing  the  issuance  of  the  bonds, 
and  whereby  it  was  provided  that  they  should  be  dated 
February  1,  1912.  Respondent  insists  that  thus  dating  the 
bonds  rendered  them  illegal  for  the  reason  that  they  would 
bear  interest  from  a  date  prior  to  that  upon  which  the  elec- 
tion was  held  whereby  authority  to  issue  them  was  conferred 
upon  the  board.  The  date  of  the  bond  is  immaterial,  the 
only  restriction  being  that  it  shall  not  extend  over  a  period 
of  forty  years.  Like  a  note,  the  bond  would  only  take  effect 
upon  delivery  and  bear  interest  from  such  date.  (Collins 
V.  DriscoU,  69  Cal.  550,  [11  Pae.  244] ;  Either  v.  Christensen, 
1  Cal.  App.  90,  [81  Pac.  670].)  Moreover,  it  appears  that  the 
bond  in  question  is  sold  at  par  and  accrued  interest.  How- 
ever this  may  be,  the  city  treasurer  cannot  justify  his  refusal 
to  sign  the  bond  upon  the  ground  that  the  board  of  trustees 
may  violate  their  duty  by  selling  the  bond  for  less  than  par. 

We  are  of  the  opinion  that  the  defects  and  irregularities 
in  the  procedure,  to  which  respondent  has  directed  our  atten- 
tion and  by  reason  of  which  he  has  refused  to  sign  the  bond 
here  involved,  are  cured  by  the  Validating  Act  above  referred 
to. 

The  alternative  writ  of  mandate  should,  therefore,  be  made 
peremptory,  and  it  is  so  ordered. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Cir.  No.  1498.    Second  Appellate  District. — April  17,  1914.] 

WM.  0.  HOOD,  Petitioner,  v,  GEO.  C.  MELROSE,  Recorder 
of  the  City  of  Tropico,  Respondent. 

Municipal  Corporations — Erection  or  Bemoyal  or  Shake  Houses — 
Pailurb  to  Obtain  Permit — Suppiciency  op  Complaint. — The 
ordinance  of  the  city  of  Tropico  regulating  the  erection  and  re< 
moTal  of  buildings  prohibits  the  erection  or  removal  of  shake 
houses  without  a  permit,  regardless  of  the  value  thereof.  Hence 
a  complaint  charging  the  violation  of  the  ordinance  in  moving  and 
constructing  or  attempting  to  move  and  construct  a  shake  house 
within   the   limits   of    the   municipality   without   first   procuring   a 
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permit  from  the  eitj  trusteeSy  does  not  fail  to  eharge  a  publie 
offense  in  not  alleging  that  the  cost  of  the  removal  or  construction 
exceeded  the  sum  of  twenty  dollan. 
Id. — Charging  Offbnss  in  Disjunctive — Raising  Objbction  on  Oxe- 
TiORABi. — An  objection  to  such  complaint  that  it  is  uncertain  in 
that  it  charges  the  offense  In  the  disjunctive  cannot  be  raised  in 
eertiorari  proceedings. 

Id. — Title  or  Ordinance — Expression  of  Dual  Purpose. — ^A  dual 
purpose  expressed  in  the  title  of  such  ordinance  contravenes  no 
charter  provision,  and  the  constitutional  provision  that  acts  of 
the  legislature  shall  embrace  but  one  subject  has  no  application  to 
municipal  ordinances. 

Id. — Reasonableness  of  Ordinance— Power  or  Board  to  Betubb 
Permit. — In  the  absence  of  an  attack  upon  the  reasonableness  of 
the  ordinance,  a  contention  that  it  enables  the  board  of  trustees 
to  prevent  altogether  the  erection  of  certain  structures  bj  refusing 
to  grant  permits  therefor  is  not  sustainable;  neither  is  a  eontention 
that  since  such  structures  may  be  erected  only  in  case  a  permit 
therefor  is  obtained  from  the  board,  which  in  the  exercise  of  its 
discretion  it  maj,  unguided  by  any  fixed  rule,  grant  or  refuse,  the 
ordinance  empowers  the  board  to  act  arbitrarily,  favor  one  indi- 
vidual as  against  another,  and  without  cause  refuse  to  grant  such 
permit. 

)d.— Violation  or  Ordinance — Conviction — Cebtioraei  Not  Propbe 
Method  to  Obtain  Review. — ^Where  a  person  has  been  convicted  in 
the  recorder's  court  of  violating  such  ordinance,  eertiorari  will  not 
lie  to  review  the  judgment;  his  remedy  is  by  appeal  to  the  superior 
court. 

APPLICATION  for  a  Writ  of  Review  to  be  directed  to  the 
Recorder  of  the  City  of  Tropico. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frederick  M.  Hall,  Frank  L.  Muhleman,  and  Wirt  0. 
Smith,  for  Petitioner. 

Frederick  Baker,  for  Respondent 

SHAW,  J. — In  response  to  a  writ  of  certiorari  issued  by 
this  court  and  directed  to  respondent  as  recorder  of  the  city 
of  Tropico,  the  proceedings  had  and  taken  in  the  recorder's 
court  presided  over  by  respondent  in  a  certain  action  wherein 
petitioner  was  convicted  of  the  violation  of  a  city  ordinance, 
have  been  transmitted  to  this  court  for  review. 
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The  city  of  Tropico  is  a  municipal  corporation  of  the  sixth 
dass,  empowered,  among  other  things,  (1)  **to  pass  ordinances 
not  in  conflict  with  the  constitution  and  laws  of  this  state,  or 
of  the  United  States'*;  (16)  "to  establish  and  maintain  fire 
limits  and  regulate  building  and  construction  and  removal  of 
buildings  within  the  municipality."  Pursuant  to  such  power 
the  board  of  trustees  adopted  an  ordinance  prescribing  cer- 
tain rules  and  regulations  for  control  in  the  construction  and 
removal  of  buildings,  and  fixing  a  penalty  for  the  violation 
thereof.  This  ordinance  provided  for  the  appointment  of  a 
building  inspector,  who  was  authorized  to  issue  permits  for 
the  construction,  repair,  and  removal  of  buildings,  upon  the 
applicant  therefor  complying  with  the  rules  and  regulations 
prescribed  by  the  ordinance ;  and  by  section  2  thereof  declared 
it  unlawful  for  any  person  to  commence  or  proceed  with  the 
erection,  alteration,  removal,  etc.,  of  any  such  structure  op 
building  exceeding  twenty  dollars  in  cost,  unless  a  permit  so 
to  do  be  first  obtained  from  said  building  inspector.  Section 
19  of  the  ordinance  further  provided:  **It  is  hereby  declared 
to  be  unlawful  for  any  person,  firm,  or  corporation,  within  the 
limits  of  the  city  of  Tropico,  except  upon  a  written  permit 
granted  by  the  board  of  trustees  of  the  city  of  Tropico,  and 
then  only  at  the  place  specified  in  such  permit,  to  build,  con- 
struct, or  erect  any  tent,  tent-house,  cloth  or  shake  house,  cloth 
or  shake  building  or  structure,  or  California  house,  or  repair 
the  same  or  to  construct  any  addition  thereto,  or  to  remove 
any  such  tent,  tent-house,  cloth  or  shake  house,  building  or 
other  structure,  to  any  location  in  said  city  of  Tropico,  op  to 
cloth  or  paper,  in  whole  op  in  papt,  any  room  except  such  room 
be  first  ceiled  with  board  and  such  cloth  be  tightly  stretched 
thereon ;  or  to  construct  or  extend  through  the  walls,  windows 
or  roofs  of  any  building  or  structure,  a  stovepipe  op  tiling,  fop 
use  as  a  chimney  or  flue.'' 

.  On  July  21,  1913,  a  complaint  waa  filed  in  the  recorder's 
court  charging  petitioner  with  the  violation  of  said  ordinance 
in  that  he  did  ''move  and  construct,  or  attempt  to  move  and 
constpuct,  a  building,  to  wit:  a  shake  house  upon  lot  No.  1, 
tpact  2137,  copner  of  Qlendale  Avenue  and  Moore  Avenue,  in 
violation  of  the  said  opdinanoe  No.  44,  of  the  said  city  of 
Tpopico,  without  first  procuring  a  permit  fpom  the  said  city 
if  Tpopico  to  move  and  construct  said  building."    Upon  trial, 
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petitioner  was  convicted  and  adjudged  to  pny  a  fine,  or,  in 
default  thereof,  suffer  imprisonment  in  jail.  On  appeal  to 
the  superior  court,  and  prior  to  the  issuance  of  this  writ,  the 
judgment  was  afiirmed. 

Petitioner  attacks  the  proceedings  upon  several  grounds: 
First.  He  insists  the  complaint  fails  to  charge  a  public 
offense  in  that  it  is  not  alleged  that  the  cost  of  the  removal  or 
construction  exceeded  the  sum  of  twenty  dollars,  in  which 
case  only,  as  provided  by  section  2  of  the  ordinance,  was  a  per- 
mit required.  The  offense  charged,  however,  is  the  construc- 
tion of  a  ''shake  house,"  a  permit  for  the  erection  of  which 
the  building  inspector  had  no  power  to  issue.  Since  section 
19  of  the  ordinance  prohibits  the  erection  or  removal  of  such 
structures,  without  regard  to  the  value  thereof,  unless  a  permit 
be  obtained  from  the  board  of  trustees,  the  complaint  charged 
an  offense  under  the  provisions  of  section  19.  Second.  Peti- 
tioner attacks  the  sufficiency  of  the  complaint  by  reason  of  the 
fact  that  it  is  uncertain  in  that  it  charges  the  offense  in  the 
disjunctive.  Conceding  this  to  be  true,  no  demurrer  wa«  in- 
terposed upon  such  ground,  which  defect  in  no  event  is 
available  in  this  proceeding.  {Ex  parte  Jackson,  143  Cal. 
564,  [77  Pac.  457].)  Third.  Finally,  petitioner  insists  the 
ordinance  is  unconstitutional  in  that  more  than  one  purpose 
is  expressed  in  its  title.  A  dual  purpose  expressed  in  the 
title  of  the  ordinance  contravenes  no  charter  provision,  and 
"the  constitutional  provision  that  acts  of  the  legislature  shall 
embrace  but  one  subject  has  no  application  to  municipal  or- 
dinances." {Ex  parte  HaskeU,  112  Cal.  412,  [32  L.  R.  A. 
527,  44  Pac.  725].)  Nor,  in  the  absence  of  an  attack  upon 
the  reasonableness  of  the  ordinance  as  affecting  petitioner,  is 
there  any  merit  in  the  contention  that  it  enables  the  board  of 
trustees  to  prevent  altogether  the  erection  of  the  structures 
specified  in  said  section  19,  by  refusing  to  grant  permits 
therefor.  That  it  might  do  so  admits  of  no  doubt  (In  re 
NeweU,  2  Cal.  App.  767,  [84  Pac.  226].) 

It  is  also  urged  that  since  such  structures  may  be  erected 
only  in  case  a  permit  therefor  be  obtained  from  the  board, 
which  in  the  exercise  of  its  discretion  it  may,  unguided  by  any 
fixed  rule,  grant  or  refuse,  the  ordinance  empowers  the  board 
to  act  arbitrarily,  favor  one  individual  as  against  another,  and 
without  cause  refuse  to  grant  such  permit    The  charter  in 
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express  terms  empowers  the  board  of  trustees  **to  regulate 
building  and  construction  and  the  removal  of  buildings  within 
the  municipality";  and  **it  is  a  well-recognized  rule  of  statu- 
tory construction  that  a  general  grant  of  power,  unaccom- 
panied by  specific  directions  as  to  the  manner  in  which  the 
power  is  to  be  exercised,  implies  the  right  and  duty  to  adopt 
and  employ  such  means  and  methods  as  may  be  reasonably 
necessary  to  a  proper  exercise  of  the  power.*'  (Laurelle  v.  Bush, 
17  Cal.  App.  409,  [119  Pac.  953],  and  authorities  cited.)  In 
the  case  of  Ex  parte  Fiske,  72  Cal.  125,  [13Pac.  310],  the  court 
upheld  the  validity  of  an  ordinance  which  prohibited  the  re- 
pair of  wooden  buildings  within  the  fire  limits,  unless  permis- 
sion so  to  do  was  obtained  from  the  fire  wardens,  and  in  dis- 
cussing the  question  the  court  said:  ''It  is  clear,  however,  that 
a  literal  compliance  with  the  regulation  prohibiting  the  re- 
pairing of  a  wooden  building  might  work,  in  some  instances, 
useless  hardships.  The  repair  of  a  leaking  roof  or  broken 
window  would  be  necessary  to  the  comfort  and  health  of  a 
family,  without  enhancing  the  danger  which  the  framers  of 
the  ordinance  sought  to  provide  against;  and  repairs  of  a 
more  extensive  character  might  be  made  to  particular  houses, 
standing  in  particular  localities,  without  increasing  the  fire 
risks.  And  it  is  equally  clear  that  no  general  rule  could  be 
established  beforehand  that  would  meet  the  emergencies  of 
individual  cases."  This  language  is  particularly  applicable 
to  the  case  at  bar.  For  the  purpose  of  effectually  carrying 
out  the  powers  conferred,  the  board  could  prohibit  altogether 
the  erection  of  tent  and  shake  houses  which,  by  reason  of 
their  inflammable  character,  might  enhance  the  danger  of 
fires.  Instances,  however,  might  arise  where,  by  reason  of 
location  or  otherwise,  such  structures  could  be  erected  without 
danger  or  detriment  to  the  public  interest,  and  where  the 
denial  of  a  permit  might  work  great  and  unnecessary  hard- 
ship; hence  no  general  rule  could  be  established  that  would 
meet  the  emergencies  of  individual  cases.  While  there  exists 
apparent  conflict  of  authority,  this  view  finds  support  in 
numerous  cases.  (Ex  parte  Fiske,  72  Cal.  125,  [13  Pac. 
810] ;  In  re  Flaherty,  105  Cal.  558,  [27  L.  R.  A.  529,  38  Pac. 
981;]  Ex  parte  Luening,  3  Cal.  App.  76;  [84  Pac.  445]; 
Samyer  v.  Davis,  136  Mass.  239,  [49  Am.  Rep.  27].)  In  the 
Flaherty  case  it  is  said:  ''In  dealing  with  this  and  similar 
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questions — such  aji  repairs  of  wooden  buildings  within  fire 
limits,  carrying  concealed  weapons,  using  public  buildings  and 
grounds,  .  .  .  — our  federal,  state,  and  municipal  govern- 
ments have  always  recognized  the  practical  impossibility  of 
providing  in  advance  for  proper  exceptional  cases,  and  the 
necessity  of  giving  to  a  public  officer  some  discretion  in  the 
premises.  .  .  .  Laws  are  not  made  upon  the  theory  of  the 
total  depravity  of  those  who  are  elected  to  administer  them; 
and  the  presumption  is  that  municipal  officers  will  not  use 
these  small  powers  villainously  and  for  the  purposes  of  op- 
pression and  mischief."  It  is  to  be  noted  that  in  most  of  the 
cases  wherein  the  question  is  involved  the  power  to  grant  or 
withhold  a  permit  was  delegated  to  subordinate  officers,  while 
in  the  case  at  bar  the  board  itself  retains  and  exercises  the 
power  of  passing  upon  each  application  for  a  permit.  More- 
over, since  the  board  might  absolutely  prohibit  the  erection 
of  such  structures,  it  is  difficult  to  understand  how  petitioner 
is  injured  by  the  possibility  of  the  board  permitting  him  to 
do  that  which  it  could  prohibit.  (Inhabitants  of  Quincy  v. 
Ke7inard,  151  Mass.  563,  [24  N.  B.  860].) 

Thus  far  we  have  treated  the  case  upon  its  merits.  Con- 
ceding, however,  that  petitioner  has  just  cause  for  the  com- 
plaint, his  remedy  is  not  by  writ  of  certiorari.  Under  section 
1068  of  the  Code  of  Civil  Procedure,  a  writ  of  review  may  be 
granted  only  in  those  cases  where  a  tribunal,  board  or  officer, 
exercising  judicial  functions,  has  exceeded  its  jurisdiction 
and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  and  adequate  remedy.  Petitioner  not  only  had 
the  right  of  appeal  from  the  judgment  rendered  by  the  re- 
corder's court,  but,  as  shown  by  his  petition,  did  appeal  to 
the  superior  court,  where  the  case  was  tried  and  the  judg- 
ment affirmed.  The  fact  that  the  superior  court  is  not  the 
court  of  last  resort  is  immaterial.  It  is  a  court  of  general 
common-law  jurisdiction  which  might  have  issued  a  writ  of 
certiorari  in  this  case  (Const.,  art.  VI,  sec.  5),  and  whose  ap- 
pellate jurisdiction  extends  to  all  cases  arising  in  justices' and 
other  inferior  courts  in  their  respective  counties.  Having  the 
right  of  appeal  to  the  superior  court,  petitioner  is  not  entitled 
to  a  writ  of  review  issued  out  of  this  court.  {Tucker  v.  Jus- 
tice's Court,  120  Cal.  512,  [52  Pac.  808] ;  Grant  v.  Justice's 
Court,  1  Cal.  App.  383,  [82  Pac.  263] ;  Bennett  v.  WaUace,  43 
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CaL  25 ;  Wittman  v.  PoUce  Court,  145  Cal.  474,  [78  Pac.  1052] ; 
Valentine  v.  Police  Court,  141  Cal.  616,  [75  Pac.  336] ;  People 
V.  Shepard,  28  CaL  115 ;  Times-Mirror  Co.  v.  Superior  Court, 
15  Cal.  App.  515,  [115  Pac.  248] ;  LaDue  v.  Forbes,  19  Cal. 
App.  124,  [124  Pac.  867].)  While  some  of  these  cases  in- 
volved civil  actions,  the  rule  applicable  to  the  question  is  the 
same.  Says  the  supreme  court  in  discussing  a  like  question: 
*'This  court  has  never  recognized  the  right  of  a  petitioner  to 
a  writ  of  certiorari  to  review  the  judgment  of  a  justice's  court 
after  appeal  taken  and  determined  in  the  superior  court.'* 
{Olcese  V.  Justice's  Court,  156  Cal.  82,  [103  Pac.  317].)  It  is 
true  that  in  the  case  of  Denninger  v.  Recorder's  Court,  145 
Cal.  629,  [79  Pac.  360],  the  court,  basing  the  statement  upon 
the  fact  that  the  jurisdiction  of  a  recorder's  court  is  limited 
in  character,  said:  ''So  that  if  the  complaint  upon  which  a 
defendant  is  arrested  and  tried  fails  to  allege  facts  constitut- 
ing one  of  the  offenses  to  which  its  jurisdiction  is  confined, 
a  judgment  of  conviction  may  be  reviewed  and  annulled  upon 
certiorari, ' '  The  point,  however,  that  in  such  case  certiorari  will 
not  lie  for  the  reason  that  the  aggrieved  party  has  a  remedy 
by  appeal,  does  not  appear  to  have  been  urged  as  a  ground 
for  its  refusal ;  and  for  this  reason,  in  view  of  the  numerous 
cases  holding  the  contrary,  it  should  not  be  deemed  an  author- 
ity upon  the  question.  Neither  can  the  case  of  Mill  v.  Brown, 
31  Utah,  473,  [120  Am.  St.  K«p.  935,  88  Pac.  609],  cited  by 
petitioner,  be  deemed  an  authority  in  support  of  his  conten- 
tion, for  the  reason  that  the  Utah  statute  expressly  provides 
that  a  case  arising  in  an  inferior  court  from  which  an  appeal 
lies  to  the  superior  court,  may,  nevertheless,  where  it  involves 
the  constitutionality  of  an  ordinance  or  statute,  be  further 
appealed  to  the  supreme  court. 
The  writ  of  certiorari  heretofore  granted  is  dismissed. 

Conrey,  P.  J.,  concurred. 

James,  J.,  concurred  in  the  judgment. 
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[C!v.  No.  1340.    First  Appellate  District.— April  22,  1914.] 

MORTON  GAS  ENGINE  COMPANY,  Respondent,  v.  THE 
CALIFORNIA  SEEDED  RAISIN  COMPANY,  Appel- 
lant. 

Execution — ^Motiom  to  Set  Aside  Sale — Attack  upon  Judgment. — ^A 
judgment  against  a  corporation,  which  is  alleged  to  have  been  ob- 
tained through  the  collusion  of  the  president  of  the  company  with 
the  plaintiff  in  the  action,  and  which  at  most  is  only  Toidable,  can- 
not be  attacked  in  proceedings  to  set  aside  the  execution  sale. 

Id. — Motion  to  Set  Aside  Execution — Grounds  upon  Which  may  bb 
Based— Voidable  Judgment. — Upon  a  motion  to  set  aside  an  exe- 
cution, the  voidable  judgment  upon  which  the  execution  has  been 
issued  cannot  be  assailed;  for  the  law  has  provided  a  number  of 
specific  and  appropriate  remedies  against  voidable  judgments  of 
which  this  is  not  one,  and  has  also  provided  that  the  grounds  upon 
which  executions  issued  upon  voidable  judgments  and  sales  there- 
under may  be  attacked,  are  those  infirmities  which  arise  after  the 
judgment  and  out  of  the  issuance  of  the  writ  and  its  attempted 
enforcement. 

Id. — Petition  to  Set  AsroB  Execution  Sales — Sufficiency  of  Alle- 
gations.— A  petition  for  an  order  to  set  aside  certain  execution 
sales,  which  makes  no  specific  attack  upon  the  regularity  in  form 
of  the  several  writs  but  avers  generally  and  upon  Information  and 
belief  that  the  sales  made  thereunder  "were  not  made  or  held  pur- 
suant to  any  of  the  provisions  of  section  694  of  the  Code  of  Civil 
Procedure,"  states  a  mere  conclusion  of  the  pleader,  and  is  insuffi- 
cient to  put  in  issue  any  specific  infirmity  in  the  writ  itself  or  in  the 
procedure  attending  its  execution  and  the  sales  thereunder. 

Id. — Purchaser  at  Execution  Sales — President  op  Defendant  CJor- 
PORATION. — An  allegation  in  such  petition  that  the  president  of  the 
defendant  corporation  purchased  the  properties  at  such  execution 
sales,  does  not  warrant  the  setting  aside  of  the  sales. 

APPEAL  from  an  order  of  the  Superior  Court  of  Fresno 
County  sustaining  a  demurrer.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  L.  Cory,  for  Appellant 

F.  C.  Huebner,  for  Respondent 
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RICHARDS,  J. — This  is  an  appeal  from  an  order  sustain- 
ing respondent's  demurrer  to  a  petition  of  the  appellants  for 
an  order  setting  aside  certain  sales  of  personal  property  under 
several  executions. 

The  facts  as  disclosed  by  the  petition  are  briefly  these:  In 
March,  1910,  the  Morton  Qas  Engine  Company  commenced 
this  action  against  the  California  Seeded  Raisin  Company, 
a  corporation,  to  recover  a  debt  amounting  to  $384.25.  The 
summons  was  regularly  issued  and  served  upon  Newton  B. 
Converse,  the  president  of  the  defendant  corporation.  It  is 
averred  that  Converse  was  acting  in  collusion  with  the  plain- 
tiff in  respect  to  said  action,  in  pursuance  of  which  he  not 
only  permitted  a  judgment  by  default  to  be  entered  against 
the  defendant,  but  also  concealed  the  fact  of  the  institution 
and  pendency  of  the  action  from  the  knowledge  of  his  fellow 
officials  until  some  time  after  the  entry  of  such  judgment. 
It  is  further  averred  that  an  execution  was  issued  upon  such 
judgment,  and  levied  upon  certain  specific  personal  property 
of  the  defendant,  which  was  of  the  alleged  value  of  one  thou- 
sand two  hundred  dollars,  and  which  property  was  thereafter 
sold  under  such  execution  to  the  plaintiff  for  the  sum  of  one 
hundred  dollars,  who  immediately  transferred  the  same  to  said 
Converse  for  a  like  sum;  that  said  Converse  also  purchased 
from  the  plaintiff  the  deficiency  judgment,  and  proceeded  to 
have  the  two  other  executions  successively  issued  thereon  and 
levied  upon  other  personal  property  of  the  appellant,  which 
property  was  also  sold  at  successive  execution  sales,  and 
bought  in  either  by  said  Converse  or  by  some  person  acting 
for  him,  at  sums  very  much  below  the  real  value  of  the  prop- 
erty. It  is  averred  that  Converse  acted  fraudulently  through- 
out these  several  proceedings,  and  that  they  are  therefore  void, 
and  that  he  and  his  successors  in  the  apparent  ownership  of 
these  several  pieces  of  personal  property  hold  the  same  as 
trustees  for  appellant. 

The  prayer  of  the  petition  is  that  all  of  the  acts  and  things 
done  by  said  Converse  in  the  course  of  these  proceedings  be 
held  to  be  fraudulent  and  void,  and  that  said  sales  and  each 
of  them  be  set  aside,  and  that  the  petitioner  have  general 
relief. 

To  this  petition  filed  in  the  original  action,  and  being  in 
effect  a  motion  to  quash  these  executions  and  set  aside  the 
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sales  thereunder,  a  demurrer  was  presented,  and,  after  hear- 
ing, sustained  by  the  trial  court;  and  from  the  order  sustain- 
ing such  demurrer  this  appeal  has  been  taken. 

The  first  question  raised  upon  the  appeal  is  whether  the 
judgment  alleged  to  have  been  procured  through  the  collusion 
of  Converse,  the  president  of  tiie  defendant  corporation,  can 
be  assailed  in  this  form  of  proceeding.  It  is  not  contended 
that  the  judgment  is  other  than  a  voidable  judgment;  and  it 
affirmatively  appears  from  the  petition  that  the  other  officials 
of  the  corporation  became  apprised  of  its  existence  and  of  the 
facts  which  would  have  entitled  them  to  have  sought  relief 
from  it  in  some  proper  proceeding,  within  a  short  time  after 
its  entry.  The  rule  would  seem  to  be  well  settled  that  upon 
a  motion  to  set  aside  an  execution,  the  voidable  judgment  upon 
which  the  execution  has  been  issued  cannot  be  assailed;  and 
this  for  the  reason  that  the  law  has  provided  a  number  of 
specific  and  appropriate  remedies  against  voidable  judgments 
of  which  this  is  not  one;  and  has  also  provided  that  the 
grounds  upon  which  executions  issued  upon  voidable  judg« 
ments  and  sales  thereunder  may  be  attacked,  are  those  in- 
firmities which  arise  after  the  judgment  and  out  of  the  issu- 
ance of  the  writ  and  its  attempted  enforcement  (Freeman 
on  Executions,  3d  ed.,  sees.  305-9.) 

The  judgment  being  thus  beyond  assault  in  this  proceeding, 
we  turn  to  the  petition  to  see  on  what  grounds  the  executions 
issued  upon  it  were  assailed.  The  petitioner  makes  no  specific 
attack  upon  the  regularity  in  form  of  the  several  writs;  but 
avers  generally  and  upon  information  and  belief  that  the 
sales  made  thereunder  ^^were  not  made  or  held  pursuant  to 
any  of  the  provisions  of  section  694  of  the  Code  of  Civil  Pro- 
cedure." 

This  must  be  held  to  be  a  mere  conclusion  of  the  pleader; 
and  hence  an  insufficient  averment  to  put  in  issue  any  specific 
infirmity  in  the  writ  itself  or  in  the  procedure  attending  its 
execution,  and  the  sales  thereunder.  The  only  specific  charge 
which  the  pleader  makes  is  to  be  found  in  averments  showing 
that  Newton  B.  Converse,  either  directly  or  indirectly,  became 
the  purchaser  of  the  several  items  of  personal  property  in 
question  at  such  execution  sales,  and  for  sums  much  below 
the  real  value  of  such  property;  but  since  the  regularity  of 
these  sales  has  not  been  sufficiently  attacked  we  can  see  no 
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reason  in  law  why  Newton  B.  Converse,  even  though  he  was 
president  of  the  defendant  corporation,  could  not  be  a  bidder 
for  and  a  purchaser  of  its  property  at  such  regularly  con- 
ducted sales,  however  far  the  sum  bid  might  be  below  the  real 
value  of  the  property.  What  relation  of  trust  such  a  pur- 
chaser would  occupy  toward  the  defendant  corporation  in 
respect  to  the  property  so  purchased  is  another  question ;  but 
it  would  seem  to  require  no  citation  of  authorities  to  sustain 
a  holding  that  this  latter  question  is  one  which  cannot  be 
presented  upon  a  motion  to  set  aside  executions  and  sales  not 
otherwise  shown  to  be  irregular,  but  only  in  an  appropriate 
proceeding  in  equity  to  establish  and  enforce  the  trust 
The  order  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  22,  1914,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  19, 1914. 


E^T.  No.  1182.    First  Appellate  Diitrict.— Aprfl  22,  1»14.] 

P.  A.  HIHN  COMPANY,  Appellant  v.  CITY  OP  SANTA 
CBUZ  et  al.,  Respondents. 

GosT8-43nrr  to  Quiot  Ttpls— Judgment  Favorable  in  Pabt  to  Both 
PLAiNTirr  AND  DiTENDANT. — ^Where  in  an  action  to  qaiet  title  the 
plaintiff  is  adjudged  to  be  the  owner  and  entitled  to  the  possession 
of  a  specified  portion  of  the  property  in  controversy,  and  the  de- 
fendant the  owner  and  entitled  to  the  possession  of  the  remainder, 
the  plaintiff,  as  well  as  the  defendant,  is  entitled  to  hia  costs  as  a 
matter  of  right. 

APPEAL  from  an  order  of  the  Superior  Court  of  Santa 
Crnz  County  in  the  matter  of  costs.    Lucas  F.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Charles  B.  Younger,  for  Appellant 
Netherton  &  Torchiana,  for  Bespondenta. 

LENNON,  P.  J.— This  is  an  appeal  from  an  order  of  the 
lower  court  whereby  the  defendants'  motion  to  strike  out 
plaintiff's  bill  of  costs  was  granted,  and  the  plaintiff's  motion 
to  strike  out  defendants'  bill  of  costs  was  denied. 

The  action  out  of  which  the  claimed  costs  arose  was  one  to 
quiet  plaintiff's  title  to  certain  land  in  the  city  of  Santa  Cruz. 
The  motion  to  strike  out  plaintiff's  bill  of  costs  was  made  and 
granted  solely  upon  the  ground  *'that  the  plaintiff  did  not 
recover  judgment  in  said  action,  and  that  the  defendants  re- 
covered judgment  in  said  action  for  all  of  the  land  to  which 
said  defendants  or  either  of  them  claim  any  right  or  title." 
Each  of  the  defendants,  by  appropriate  denials  in  their  re- 
spective answers,  put  in  issue  the  plaintiff's  ownership  of  all 
or  any  portion  of  the  land  described  in  the  complaint.  Upon 
the  issue  thus  raised  the  case  was  tried  by  the  court,  and 
resulted  in  a  judgment  favorable  in  part  to  both  the  plaintiff 
and  the  defendants,  that  is  to  say,  the  trial  court  found  and 
adjudged  that  the  plaintiff  was  the  owner  in  fee  simple  and 
entitled  to  the  possession  of  a  specified  portion  of  the  land  in 
controversy^  and  that  the  defendant,  city  of  Santa  Cruz,  was 
the  owner  in  fee  simple,  entitled  to  and  in  the  possession  of 
the  remainder  of  such  land.  In  addition  the  trial  court  found 
and  adjudged  that  the  defendant.  Union  Traction  Company, 
was  the  owner  of  and  in  the  possession  of  a  certain  right  of 
way  along  and  upon  that  portion  of  the  land  in  controversy 
adjudged  to  be  the  property  of  the  defendant,  city  of  Santa 
Cruz.  The  judgment  carried  an  award  of  costs  to  each 
defendant,  but  none  to  the  plaintiff. 

The  motion  to  strike  out  plaintiff's  bill  of  costs  should  have 
been  denied.  The  action,  as  stated,  was  one  to  quiet  title  to 
real  property,  and  the  judgment,  to  the  extent  that  it  affirmed 
plaintiff's  title  to  a  portion  of  the  land  in  controversy,  was 
favorable  to  the  plaintiff.  Therefore  the  plaintiff  as  well  as 
the  defendants  was  entitled  to  costs  as  a  matter  of  right 
(Code  Civ.  Proc.  sees.  1022,  1024;  Schmidt  v.  Klotz,  130  Cal 
223,  [62  Pac.  470]  ;  Sierra  Union  v.  Wolff,  144  Cal.  430,  [77 
Pac.  1038] ;  Hoyt  v.  Hart,  149  Cal.  722,  [87  Pac.  5(>9J ). 
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The  order  appealed  from,  in  so  far  as  it  purports  to  strike 
out  the  plaintiff's  bill  of  costs,  is  reversed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  20,  1914. 


[CIt.  No.  1477.     Second  Appellate  District.— April  22,  1914.] 

LEON  P.  LOWE,  Substituted  for  WILLIAM  G.  GAI> 
LAGHER,  Appellant,  v.  LOS  ANGELES  SUBURBAN 
GAS  COMPANY  (a  Corporation),  et  al..  Defendants 
and  AppeUants;  CAROLINE  W.  DOBBINS,  Defendant, 
Cross- Complainant  and  Respondent;  CALIFORNIA 
BANK  (a  Corporation),  et  al.,  Defendants  and  Respond- 
ents. 

Corporations — Issuance  of  Bonds — Irregularitt  in  Calling  Meet- 
ings— Estoppel  to  Deny  Validity  of  Bonds. — Where  a  eorpora- 
tion  has  accepted  and  appropriated  to  its  own  use  the  full  value 
of  bonds  which  it  has  issued,  it  is  estopped  to  attack  the  validity  of 
the  bonds  on  the  ground  that  notices  of  meetings  of  the  directors, 
at  which  the  bonds  were  authorized,  were  not  properly  given. 

Id. — Action  on  Bonds — Necessity  of  Pleading  Estoppel. — In  an 
action  against  the  corporation  to  foreclose  the  trust-deed  executed 
to  secure  th0  payment  of  such  bonds,  wherein  the  defense  of 
want  of  authorization  is  interposed,  the  plaintiff  may,  without  hav- 
ing pleaded  such  estoppel,  introduce  evidence  to  establish  it;  and 
the  fact  that  at  the  trial  the  plaintiff,  after  establishing  her  prima 
facie  ease,  introduces  the  other  evidence  in  anticipation  of  the  de- 
fense of  want  of  authority,  does  not  affect  the  merits  of  the  ease, 
nor  change  the  rule  applicable  with  respect  to  pleading. 

Id. — Ieeegularity  in  Bond  Issue — Notice  to  Agent — Whether  Im- 
putable to  Principal. — The  fact  that  a  director  of  the  corporation 
was  the  agent  of  the  bondholder  in  purchasing  the  bonds,  and 
hence  had  notice  of  irregularities  in  their  issuance,  did  not  impart 
notice  to  the  bondholder  nor  preclude  her  from  relying  upon  such 
estoppei;  notice  to  him  having  come  in  his  capacity  as  director 
rather  than  as  agent. 
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Dh— ESTOPPIL  AS  TO   B0ND3— WhITHIB   EzTSNDS  TO  MOETOAOB  GlTBai 

TO  Skcubb  THiH^--The  estoppel  in  this  ease  of  the  eorporation  to 
qnestion  the  Tsliditj  of  the  bonds  extends  to  the  trust-deed  or 
mortgage  executed  to  secure  their  payment;  the  bonds  containing 
full  recitals  as  to  the  execution  of  the  trust-deed  and  the  soTeial 
instruments  being  all  parts  of  one  transaction. 
IiK — ^TEUST-DiBa>— Pailubi  of  Tbustib  to  Aop— Dutt  of  Coxtbv  to 
Put  Itself  in  His  Plage. — ^If  such  trust-deed  provides  that  om 
default  in  payment  of  interest  the  principal  should  become  due  at 
the  election  of  the  trustee,  and  that,  upon  the  holder  of  one-fourth 
of  the  bonds  tendering  satisfaetor/  indemnitj,  the  trustee  shall 
take  such  action  as  the  bondholder  requests,  the  rights  of  the  bond- 
holder will  not  be  allowed  to  fail  hj  reason  of  the  omission  or  re- 
fusal of  the  trustee  to  perform  his  dutj,  but  the  eourt  will  put 
its^f  in  the  place  of  the  trustee,  and,  on  demand  of  the  bond- 
holder, exercise  its  power  to  enforce  those  rights.  The  situation  is 
one  calling  for  the  application  of  the  maxim:  ''That  which  ought 
to  have  been  done  is  to  be  regarded  as  done,  in  fsTor  of  him  to 
whom,  and  against  him  from  whom,  performance  Is  due." 

Id. — ^BlOHT  OF  BONDHOLDEES   TO   ENFOEGE   TeUST-DEED  WHEEB  TEUSTSE 

Refuses  to  Peogexd. — ^A  provision  in  the  trust-deed  that  no  ''bond- 
holder or  bondholders  shall  take  anj  proceedings  to  enforce  the 
provisions  hereof,  until  he  shall  have  requested  the  trustee  in 
writing  to  take  proceedings  and  shall  have  tendered  to  the  trustee 
satisfactory  indemnitjr  as  hereinbefore  provided,  and  the  trustee 
shall  have  refused  or  neglected  after  the  lapse  of  a  reasonable  time 
to  take  such  proceedings,"  is  equivalent  to  a  statement  that  after 
such  a  request  and  refusal  the  bondholders  may  proceed  in  some 
appropriate  manner  to  enforce  the  provisions  of  the  deed. 

Id.— Mebtino  of  Dibegtobs— Notigs— Necessitt  and  1£annbb  of  Oif- 
mo. — Section  320  of  the  Civil  Code  declares  that  when  no  provision 
is  made  in  the  by-laws  of  a  eorporation  for  regular  meetings  of  tho 
directors,  all  meetings  must  be  called  by  special  notice  in  writing, 
to  be  given  to  each  director.  Where  the  by-laws  name  the  day  for 
regular  meetings,  but  do  not  name  the  hour  of  the  day,  notice  must 
be  givcm. 

Id. — Inteeested  Dibegtob— Whbthee  mat  Pabtigipatb  in  Aotion  of 
BoAED  OB  BE  COUNTED  AS  Pabt  OF  QuoBUM. — A  director  cannot 
participate  in  an  action  of  the  board  of  directors  of  a  eorporation 
authorizing  a  contract  or  the  performance  of  an  act  for  his  own 
benefit,  nor  be  counted  as  part  of  a  quorum  for  the  purposes  of  any 
such  action  by  the  board. 

Id. — ^NOTIGE    OF    DiEEGTOBS'    MEETING — QUOBUIC— SUFFIGIENCT    OF    BTI- 

DENGB  TO  Show. — ^In  this  action  to  enforce  a  deed  of  trust  sko- 
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euted  by  a  corporation  to  secure  the  payment  of  bonds  issued  bj 
it,  the  evidence  is  sufficient  to  sustain  the  findings  of  the  trial 
court  that  notices  were  given  of  the  directors'  meetings  at  which 
the  bonds  were  issued  and  that  quorums  were  present. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oscar  A.  Trippet,  W.  N.  Goodwin,  Schweitzer  &  Hutton, 
and  John  E.  Biby,  for  Appellants. 

Porter  &  Sutton,  H.  M.  Barstow,  Lynn  Helm,  and  W.  H. 
Chickering,  for  Respondents. 

CONREY,  P.  J.— This  action  was  filed  by  William  G. 
Gallagher  as  plaintiff  for  the  purpose  of  foreclosing  upon  a 
trust-deed  alleged  to  have  been  executed  by  Los  Angeles 
Suburban  Gas  Company,  a  corporation,  to  secure  the  pay- 
ment of  certain  bonds  alleged  to  have  been  executed  by  said 
corporation.  Leon  P.  Lowe,  having  succeeded  to  such  rights 
as  the  plaintiff  possessed  in  the  subject  matter  of  the  action, 
said  Leon  P.  Lowe  was  substituted  as  plaintiff  instead  of 
William  G.  Gallagher.  The  defendant  Caroline  W.  Dobbins 
filed  a  cross-complaint  alleging  ownership  by  her  of  one  hun- 
dred bonds  of  the  same  issue,  and  prayed  for  foreclosure  of 
the  same  trust-deed  above  mentioned.  The  court  having  de- 
termined that  the  Los  Angeles  Suburban  Gas  Company  re- 
ceived no  consideration  for  the  bonds  held  by  the  plaintiff 
and  that  it  did  receive  consideration  for  those  held  by  the 
cross-complainant,  judgment  was  entered  herein  against  the 
plaintiff  and  a  decree  of  foreclosure  in  favor  of  the  cross- 
complainant  for  the  amounts  due  on  said  bonds.  Appeals 
from  the  judgment  and  from  an  order  denying  a  motion  for 
new  trial  are  now  prosecuted  by  the  plaintiff  and  by  the  de- 
fendants Los  Angeles  Suburban  Gas  Company,  People's  Gas 
Company,  and  the  People's  Gas  &  Coke  Company. 

On  the  second  day  of  August,  1901,  a  certain  contract  was 
entered  into  between  Los  Angeles  Safe  Deposit  &  Trust  Com- 
pany, a  corporation,  party  of  the  first  part,  T.  S.  C.  Lowe, 
party  of  the  second  part,  and  Caroline  W.  Dobbins  and  Thad- 
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deus  Lowe,  parties  of  the  third  part.  By  that  contract  Mrs. 
Dobbins  and  Thaddeus  Lowe  agreed  to  purchase  land  in  the 
city  of  Los  Angeles  and  erect  thereon  a  gas  and  coke  plant, 
and  that  afterward  they  would  transfer  said  property  to  said 
Los  Angeles  Suburban  Oas  Company.  In  consideration  of 
said  property  it  was  agreed,  among  other  things,  that  there 
should  be  delivered  to  the  said  parties  of  the  third  part  first 
mortgage  bonds  of  said  company  equivalent  in  amount  at 
par  to  the  sums  by  them  actually  expended  in  the  purchase 
of  said  land  and  construction  of  said  plant.  On  the  seventh 
day  of  November,  1901,  and  thereafter  during  the  period  of 
the  transactions  here  under  review,  all  of  the  stock  of  the 
Los  Angeles  Suburban  Oas  Company  was  owned  by  Los  An- 
geles Safe  Deposit  &  Trust  Company,  except  that  T.  S.  C. 
Lowe,  L.  P.  Lowe,  Thaddeus  Lowe,  S.  C.  Lowe,  and  Lynn 
Helm  owned  one  share  each,  these  five  persons  being  the 
directors  of  the  corporation.  On  November  7, 1901,  there  was 
held  what  purported  to  be  a  regular  meeting  of  the  board  of 
directors,  at  which  (according  to  the  minutes)  four  directors 
were  present,  L.  P.  Lowe  being  absent.  The  by-laws  of  the 
corporation  provided  for  regular  meetings  of  the  board  of 
directors  to  be  held  on  that  day  of  the  month,  but  did  not 
specify  the  hour  of  the  day.  As  hereinafter  noted,  it  is 
claimed  that  no  notice  in  writing  of  the  holding  of  that  meet- 
ing had  been  given  to  the  directors.  By  resolution  adopted 
at  that  meeting,  it  was  ordered  that  a  meeting  of  the  stock- 
holders be  held  at  a  specified  hour  on  November  14,  1901,  for 
the  purpose  of  considering  and  authorizing  a  bonded  indebted- 
ness of  the  corporation  in  the  sum  of  three  hundred  thousand 
dollars,  and  the  said  meeting  of  the  board  of  directors  was 
adjourned  to  meet  immediately  after  said  proposed  meeting 
of  stockholders.  On  November  14,  1901,  there  was  held  a 
purported  meeting  of  the  stockholders,  which  according  to  the 
minutes  was  at  the  place  where  the  board  of  directors  usually 
meet  and  pursuant  to  a  call  of  the  board  of  directors  and  by 
consent  of  the  stockholders  thereinafter  set  forth.  The  names 
of  the  stockholders  thereinafter  set  forth  were  T.  S.  C.  Lowe, 
Thaddeus  Lowe,  and  Los  Angeles  Safe  Deposit  &  Trust  Com- 
pany, and  it  was  further  recited  that  all  of  the  stock  of  the 
company  was  represented  (and  that  T.  S.  C.  Lowe,  L.  P. 
Lowe,  Thaddeus  Lowe,  and  Lynn  Helm  were  present)  at  the 
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meeting.  A  resolution  was  passed  purporting  to  authorize 
the  creation  of  said  indebtedness  and  bonds  in  the  sum  of 
three  hundred  thousand  dollars.  Immediately  after  the  ad- 
journment of  said  stockholders'  meeting  the  board  of  directors 
reassembled  pursuant  to  adjournment,  and  the  minutes  show 
that  all  of  the  directors  were  present.  At  this  meeting  a 
resolution  was  offered  and  declared  to  have  been  adopted 
whereby,  pursuant  to  said  resolution  of  the  meeting  of  the 
stockholders  and  consent  of  all  of  the  stockholders,  it  was 
ordered  that  bonds  in  a  form  therein  set  forth  be  issued  by 
the  corporation  representing  said  proposed  indebtedness,  and 
the  California  Bank  of  Los  Angeles,  California,  was,  by  a 
separate  resolution,  selected  and  chosen  trustee  for  the  holder 
of  said  bonds  and  provision  was  therein  made  for  the  execu- 
tion by  the  Los  Angeles  Suburban  Gas  Company  to  said  Cali- 
fornia Bank  of  an  instrument  mortgaging  the  property  of  the 
corporation  to  secure  the  payment  of  said  bonds.  The  trust- 
deed  was  executed  in  due  form,  and  recorded  on  the  twelfth 
day  of  February,  1903. 

On  the  fourth  day  of  December,  1902,  according  to  the  min- 
utes of  the  Los  Angeles  Suburban  Gas  Company,  at  a  regular 
meeting  of  the  board  of  directors  at  which  four  directors  were 
present  and  S.  C.  Lowe  was  absent,  a  resolution  was  offered 
by  Thaddeus  Lowe  and  seconded  by  L.  P.  Lowe,  and  was 
adopted,  wherein  recitals  were  made  referring  to  said  con- 
tract of  August  2,  1901,  and  declaring  that  the  parties  of 
the  third  part  of  said  contract  had  purchased  certain  real 
property  in  the  city  of  Los  Angeles  and  had  erected  on  said 
premises  a  coke  and  gas  plant  complete  in  accordance  with 
the  terms  of  said  contract,  and  had  done  certain  other  things 
therein  mentioned  and  were  now  ready  to  convey  to  this 
company,  or  a  party  designated  by  it,  the  said  land  and  coke 
and  gas  works,  etc.,  and  accept  the  bonds  of  this  company 
therefor,  and  it  was  resolved  that  this  company  accept  the 
conveyance  from  the  said  Caroline  W.  Dobbins  and  Thad- 
deus Lowe  of  said  property  therein  mentioned  and  that  the 
president  and  secretary  of  this  company  be  authorized  to  de- 
liver to  said  Caroline  W.  Dobbins  and  Thaddeus  Lowe  bonds 
as  thereir  described,  as  authorized  by  this  company  on  the 
fourteenth  day  of  November,  190L 
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On  the  twelfth  day  of  February,  1903,  there  was  filed  with 
the  clerk  of  the  county  of  Los  Angeles  a  purported  certificate 
of  creation  of  bonded  indebtedness  of  the  Los  Augeles  Subur- 
ban Oas  Company,  signed  by  T.  S.  C.  Lowe  as  chairman  and 
Lynn  Helm  as  secretary  of  the  stockholders*  meeting  before 
mentioned,  and  also  signed  by  the  above-mentioned  five 
directors.  A  certified  copy  of  the  said  certificate  was  also 
at  about  the  same  time  filed  in  the  o£Sce  of  the  secretary  of 
state.  In  April,  1903,  Mrs.  Dobbins  executed  and  delivered 
to  the  Los  Angeles  Suburban  Gas  Company  a  deed  in  accord- 
ance with  said  contract,  and  a  bill  of  sale  was  also  executed 
and  delivered  by  Mrs.  Dobbins  and  Thaddeus  Lowe  to  the 
same  corporation  covering  certain  other  property,  and  thereby 
completing  the  performance  of  said  contract  of  August  2, 
1901,  as  to  those  matters  on  the  part  of  the  parties  of  the 
third  part  therein.  Upon  the  evidence  of  these  records,  to- 
gether with  other  records  and  testimony  not  necessary  to  state 
more  extensively  at  this  moment,  the  court  found  in  favor  of 
the  cross-complainant  upon  the  issues  presented  with  respect 
to  the  allegation  that  the  proceedings  above  noted  were  actual 
and  valid  proceedings  of  the  corporation  by  its  board  of  di- 
rectors and  by  its  stockholders  and  by  its  president  and  secre- 
tary respectively;  and  that  said  bonds  being  unpaid  were  valid 
obligations  of  the  corporation  secured  by  said  mortgage  or 
deed  of  trust,  and  that  the  cross-complainant  was  entitled  to 
decree  as  entered  herein. 

It  is  contended  by  the  defendants  and  appellants  that  the 
evidence  is  insufficient  to  support  these  findings. 

L.  P.  Lowe  testified  that  he  was  not  present  at  the  meeting 
of  the  board  of  directors  on  November  7, 1901,  and  S.  C.  Lowe 
testified  that  he  was  not  present.  As  above  noted,  the  minutes 
of  the  meeting  show  the  absence  of  L.  P.  Lowe  and  the  pres- 
ence of  S.  C.  Lowe.  The  certificate  of  creation  of  bonded  in- 
debtedness, which  was  signed,  as  above  stated,  by  all  of  the 
directors,  recitt^s  that  the  meeting  was  regularly  called  and 
held,  and  shows  the  presence  of  four  directors,  L.  P.  Lowe 
being  absent.  It,  therefore,  appears  from  the  evidence,  with- 
out any  contradiction  of  the  fact,  that  at  this  director's  meet- 
ing at  least  one  director  was  absent.  The  testimony  of  two 
directors  that  they  did  not  receive  any  notice  would  be  suffi- 
cient to  show  that  no  notice  in  writing  had  been  given  to  the 
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directors  of  the  holding  of  said  meeting,  unless  we  can  say  that 
the  court  was  entitled  to  base  a  contrary  finding  upon  the 
presumption  that  a  meeting  thus  held  was  regularly  called, 
and  upon  the  recital  in  the  certificate  of  bonded  indebtedness 
that  said  meeting  was  ** regularly  called/'  If  the  purported 
meeting  of  November  7th  was  not  a  valid  meeting  of  the  board 
of  directors,  the  same  defect  applies  to  the  adjourned  session 
of  that  meeting  on  November  14th,  unless  the  court  could  base 
a  contrary  finding  upon  a  like  presumption  as  before  and  the 
recital  in  said  certificate  of  bonded  indebtedness  that  all  of  the 
directors  of  the  company  were  present  at  the  directors'  meet- 
ing of  November  14th.  The  principal  point  upon  which  the 
appellants  are  able  to  rely  in  support  of  their  claim  that  a 
notice  of  the  meeting  was  necessary  grows  out  of  the  fact  that 
the  by-laws  do  not  name  the  hour  of  the  day  upon  which  the 
meeting  should  be  held.  Section  320  of  the  Civil  Code  de- 
clares that  "when  no  provision  is  made  in  the  by-laws  for 
regular  meetings  of  the  directors  ...  all  meetings  must  be 
called  by  special  notice  in  writing,  to  be  given  to  each  director 
..."  Where  the  by-laws  name  the  day  for  regular  meet- 
ings, but  do  not  name  the  hour  of  the  day,  notice  must  be 
given.  (Thompson  v.  WiUiams,  76  Cal.  154,  [9  Am.  St.  Rep. 
187,  18  Pac.  153] ;  San  Buenaventura  Mfg.  Co.  v.  V assault, 
50  Cal.  537.) 

The  meeting  of  stockholders  on  November  14, 1901,  was  held 
without  the  giving  of  notice  to  stockholders,  and  its  validity 
must  depend  upon  the  showing  either  that  it  was  held  with 
the  written  consent  of  all  of  the  stockholders,  or  that  all  of 
the  stockholders  were  present.  L.  P.  Lowe  and  S.  C.  Lowe 
testify  that  they  did  not  sign  the  consent  to  holding  said  stock- 
holders' meeting,  that  they  had  no  notice  of  a  stockholders' 
meeting  being  held  at  that  time,  and  that  they  were  not  pres- 
ent. The  minutes  of  that  meeting  recite  that  they  were  pres- 
ent, and  the  certificate  of  bonded  indebtedness  which  they 
afterward  signed  recites  that  the  meeting  was  held  with  their 
consent  in  writing.  These  two  witnesses  are  not  contradicted 
by  the  direct  testimony  of  any  witness. 

The  meeting  of  the  board  of  directors  on  December  4,  1902, 
purporting  to  be  a  regular  meeting  of  the  board  of  directors, 
was  held  without  showing  by  any  record  in  the  minutes  the 
giving  of  any  notice  to  the  members  of  the  board,  and  the 


Digitized  by  VjOOQ IC 


374    Lowe  t;.  Los  Angeles  Suburban  Gas  Co.    [24  Cal.  App. 

minutes  show  that  one  director  (S.  C.  Lowe)  was  absent.  L. 
P.  Lowe  also  testified  that  he  was  not  present  at  that  meeting 
and  his  testimony  is  undisputed,  except  by  the  minutes  of  said 
meeting.  If  L.  P.  Lowe  and  S.  C.  Lowe  were  both  absent,  then 
there  were  only  three  directors  present  and  no  quorum  could 
be  present  without  counting  Thaddeus  Lowe  as  one  of  the 
three.  The  appellants  contend  that  this  fact  destroys  the  va- 
lidity of  the  resolution  passed  at  that  meeting  directing  the 
delivery  of  the  bonds  in  question  **to  said  Caroline  W.  Dob- 
bins and  Thaddeus  Lowe."  The  rule  is  correctly  stated  by  ap- 
pellants that  a  director  cannot  participate  in  any  action  of  the 
board  of  directors  of  a  corporation  authorizing  a  contract  or 
the  performance  of  an  act  for  his  own  benefit,  nor  be  counted 
as  part  of  a  quorum  of  the  board  for  the  purposes  of  any  such 
action  by  the  board.  (Wickersham  v.  Crittenden,  93  Cal.  29, 
30,  [28  Pac.  788] ;  Pacific  Vinegar  etc.  Works  v.  Smith.  145 
Cal.  352,  [104  Am.  St.  Rep.  42,  78  Pac.  550].)  The  said  reso- 
lution cannot  be  accepted  as  any  part  of  the  authority  for  the 
delivery  of  said  bonds,  if  Thaddeus  Lowe  was  interested  therein. 
It  clearly  appears,  however,  according  to  the  testimony  of 
Mrs.  Dobbins,  that  although  he  was  a  party  named  with  Mrs. 
Dobbins  in  the  contract  of  August  2,  1901,  yet  in  fact  Mrs 
Dobbins  with  her  own  money  paid  the  entire  cost  of  the  prop- 
erty that  was  conveyed  to  the  Los  Angeles  Suburban  Gas  Com- 
pany in  consideration  of  these  bonds,  and  the  bonds  were 
issued  to  her.  In  other  words,  the  contract  was  so  performed, 
as  to  consideration  actually  paid,  that  the  bonds  were  the  prop- 
erty of  the  cross-complainant  alone.  This  is  necessarily  im- 
plied in  the  facts  found  and  is  sustained  by  the  evidence. 

The  proceedings  which  were  necessary  for  the  creation  of  a 
bonded  indebtedness  by  a  corporation  at  the  time  of  these 
transactions  are  contained  in  section  359  of  the  Civil  Code,  as 
amended  in  1893.  The  form  of  these  proceedings  as  conducted 
by  the  Los  Angeles  Suburban  Gas  Company  and  shown  in 
its  minutes  and  in  said  certificate  is  not  objected  to  by  appel- 
lants. The  force  of  the  objection  is  directed  entirely  against 
the  validity  of  the  meetings  themselves  and  for  the  reasons 
which  have  been  specified. 

Assuming  now,  for  the  moment,  that  for  want  of  proper 
notices  the  meetings  of  November  7  and  November  14,  1901, 
were  not  legally  called  meetings  of  the  corporation  or  of  its 
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board  of  directors,  we  are  met  by  the  suggestion  that  the  cor- 
poration is  not  entitled  to  take  advantage  of  these  defects  and 
repudiate  the  bonds  after  having  accepted  and  appropriated 
to  its  own  uses  full  value  thereof,  paid  out  by  the  cross-com- 
plainant, for  its  benefit,  and  the  proceeds  delivered  to  it.  The 
appellants  deny  that  the  deed  and  bill  of  sale  above  mentioned 
were  delivered  to  the  Los  Angeles  Suburban  Gas  Company. 
The  trial  court  found  as  a  fact  that  they  were  delivered,  and 
although  there  is  a  conflict  in  the  evidence,  the  finding  is  amply 
sustained  by  the  testimony  given.  We  therefore  assume  as  a 
settled  fact  that  the  consideration  was  received. 

In  McKee  v.  Title  Insurance  dk  Trust  Co.,  159  Cal.  206,  220, 
[113  Pac.  140],  objection  was  made  on  behalf  of  the  creditors 
of  Wentworth  Hotel  Company,  a  corporation,  that  the  require- 
ments of  section  359  of  the  Civil  Code  had  not  been  complied 
with  in  the  proceedings  leading  to  the  issuance  of  bonds  of 
the  corporation.  The  bonds  had  been  issued  without  obtain- 
ing consent  of  two-thirds  of  the  stockholders  and  without  filing 
any  certificate  of  creation  of  bonded  indebtedness,  and  in  fact 
no  attempt  had  been  made  to  comply  with  section  359  of  the 
Civil  Code;  but  the  corporation  had  received  a  valuable  con- 
sideration for  the  bonds.  The  court,  after  stating  that  a  con- 
struction which  would  make  such  bonds  void  in  the  hands  of  a 
holder  for  value  at  the  instance  of  other  creditors,  would  be 
against  equity  and  justice  and  should  not  be  favored,  called 
attention  to  the  fact  that  in  section  359  there  is  no  provision 
that  bonds  not  issued  in  conformity  therewith  shall  be  void 
either  in  favor  of  creditors  or  at  all.  **So  far  as  such  original 
issue  is  concerned,  the  proceedings  were  evidently  intended 
only  as  a  protection  to  the  stockholders  against  such  issue 
without  the  consent  of  those  having  a  two-thirds  interest,  and 
not  for  the  protection  of  creditors.  No  stockholder  is  here  as- 
serting any  right,  or  making  any  objection.  The  assignee  in 
insolvency  represents  the  interests  of  the  creditors  only.  He 
is  not  suing  on  behalf  of  the  stockholders  or  in  their  interest, 
and,  there  being  no  fraud,  he  stands  in  the  shoes  of  the  cor- 
poration with  regard  to  the  bonds.  The  corporation  has  re- 
ceived the  money  obtained  by  means  of  the  bonds  and  has 
applied  it  to  the  payment  of  its  debts  and  the  completion  of 
the  hotel.  The  money  has  thus  inured  to  the  benefit  of  the 
corporation  and  its  stockholders  and  of  the  general  creditors 
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also,  since  it  has  unquestionably  given  a  substantial  value  to 
a  structure  which  would  otherwise  be  comparatively  worthless. 
The  corporation  is  therefore  estopped  to  dispute  the  validity 
of  the  bonds  and  the  creditors  are  likewise  bound  thereby. 
The  real  point  of  the  objection  is  that  the  manner  of  issuing 
the  bonds  was  so  defective  that  the  transaction  was  ultra  vires, 
and  void,  notwithstanding  that  the  corporation  received  and 
holds  the  benefits  thereof.  In  regard  to  a  similar  claim  the 
New  York  court  of  appeals  said:  'That  kind  of  plunder  which 
holds  on  to  the  property  but  pleads  ultra  vires  against  the 
obligation  to  pay  for  it,  has  no  recognition  or  support  in  the 
laws  of  this  state.'  (Seymour  v.  Spring  Forest  Cemetery 
Association,  144  N.  T.  333,  [89  N.  E.  365,  26  L.  E.  A.  859].) 
The  following  cases  declare  that  neither  the  corporation  nor  its 
creditors  can,  under  like  circumstances  to  those  here  existing 
and  under  similar  provisions  of  the  law,  maintain  such  an 
attack  on  bonds  irregularly  issued,  and  that  the  provisions  of 
such  laws  are  for  the  protection  of  stockholders  only."  (Cit- 
ing cases.) 

Appellants  offer  two  principal  reasons  why  they  say  that  the 
cross-complainant  cannot  rely  upon  an  estoppel  in  this  case. 
The  first  objection  is  that  no  estoppel  was  pleaded  by  the  cross- 
complaint.  At  the  trial  cross-complainant  introduced  evi- 
dence sufficient  to  establish  a  prima  facie  case.  If  she  had 
rested  there,  and  if  the  defendants  here  appealing  had  then 
introduced  evidence  showing  lack  of  due  authorization,  the 
cross-complainant  might  then  have  presented  evidence  to  raise 
an  equitable  barrier  against  defendants'  proof  of  want  of 
authority,  and  might  have  done  this  without  pleading  an  es- 
toppel. The  fact  that  in  the  trial  of  this  case  the  plaintiff, 
after  establishing  her  prima  facie  case,  introduced  the  other 
evidence  in  anticipation  of  the  defense  of  want  of  authority, 
does  not  affect  the  merits  of  the  case,  nor  change  the  rule 
applicable  with  respect  to  pleading.  (Blood  v.  La  Serena  L. 
dk  W.  Co.,  118  Cal.  221,  229,  [41  Pac.  1017,  45  Pac.  252].) 
Next  it  is  asserted  that  estoppel  cannot  be  relied  upon  because 
deceit  is  an  essential  element  in  estoppel  and  the  cross-com- 
plainant  had  actnal  notice  of  the  fact  that,  as  appellants  claim, 
the  execution  of  said  bonds  was  never  duly  authorized.  The 
record  shows  that  Thaddeus  Lowe  was  the  agent  of  cross-com- 
plainant with  respect  to  the  business  transacted  under  said 
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contract  of  Aagust  2,  1901.  At  the  Aame  time  he  wai  a 
director  of  the  corporation.  Personally,  Mrs.  Dobbins  did  not 
acquire  any  knowledge  of  the  details  of  action  or  attempted 
action  by  the  corporation.  Under  such  circumstances,  it 
would  not  be  equitable  to  enforce  against  cross-complainant 
the  consequences  resulting  from  the  legal  rule  that  knowledge 
on  the  part  of  her  agent  is  to  be  imputed  to  her  as  his  prin- 
cipal. The  scope  of  his  agency  seems  to  have  been  extended 
only  to  the  business  of  assisting  her  in  the  performance  of  her 
part  of  the  contract  wherein  she  purchased  lands  and  im- 
proved the  same  and  conveyed  the  property  to  the  corporation. 
His  presence  at  the  meetings  of  the  board  of  directors  and  of 
the  stockholders  of  the  corporation  was  in  his  capacity  as  a 
stockholder  or  as  a  member  of  the  board  of  directors  and 
charged  with  a  trust  in  favor  of  the  corporation.  If  under 
those  circumstances  the  corporation  accepted  a  valuable  con- 
sideration from  her  and  secured  her  acceptance  of  its  bonds, 
the  directors  of  the  corporation  must  be  presumed  to  have 
known  of  the  alleged  invalidity  of  those  proceedings,  and  the 
knowledge  of  Thaddeus  Lowe  was  primarily  his  knowledge  as 
such  director.  If  under  such  circumstances  he  concealed  the 
facts  from  his  principal,  Mrs.  Dobbins,  his  other  principal  (the 
Los  Angeles  Suburban  Gas  Company)  should  not  be  permitted 
to  take  advantage  of  that  concealment.  This  position  is  fur- 
ther established  by  the  fact  that  the  corporation,  by  the  act  of 
all  of  its  directors,  including  Thaddeus  Lowe,  certified  to  the 
facts  relied  upon  by  Mrs.  Dobbins  when  she  accepted  the  bonds 
and  delivered  the  consideration  therefor. 

We  now  return  to  the  matter  of  the  notices  given,  and  the 
question  of  yalidity  of  the  meetings  held.  The  finding  of  fact, 
that  there  was  a  stockholders'  meeting,  and  that  there  were 
directors'  meetings,  at  the  times  above  mentioned,  implies  that 
notice  in  writing  had  been  given  of  the  directors'  meetings,  and 
that  written  consent  had  been  given  by  all  of  the  stockholders 
for  the  holding  of  the  stockholders'  meeting.  In  our  opinion, 
the  court  was  entitled  to  find  that  these  notices  were  given. 
Beginning  with  the  presumption  of  regularity  of  the  proceed- 
ings shown  in  the  minutes  kept  by  the  secretary  of  the  corpo- 
ration, the  court  was  not  bound  to  believe  contrary  testimony 
of  the  witnesses  L.  P.  Lowe  and  S.  C.  Lowe,  in  the  face  of 
their  own  written  certificate  which  contradicted  their  testi- 
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mony.  There  being  thus  a  conflict  in  the  evidence,  we  base 
our  conclusion  upon  the  facts  as  found  by  the  court.  A  like 
result  must  follow  upon  the  question  as  to  the  number  of 
directors  present  at  the  directors'  meeting  of  December  4, 
1902.  On  the  one  hand  we  have  the  oflBcial  record  of  the  cor- 
poration in  its  minutes,  which  show  the  presence  of  four  di- 
rectors, as  against  the  testimony  of  one  of  those  four  directors, 
given  nine  years  later,  that  he  was  not  present  at  the  meeting. 

We  find  no  merit  in  the  suggestion  that  the  estoppel,  even 
if  good  against  the  bonds,  cannot  be  relied  upon  to  sustain  the 
validity  of  the  trust-deed  or  mortgage.  The  bonds  contain 
full  recitals  showing  the  execution  and  recording  of  the  **mort- 
gage  and  trust-deed,"  and  the  documents  are  all  equally  a  part 
of  the  transaction. 

Finally,  it  is  claimed  by  appellants  that  the  decree  entered 
herein  is  erroneous  in  this,  that  it  orders  that  the  mortgaged 
property  be  sold  for  satisfaction  of  the  principal,  as  well  as 
for  the  due  and  unpaid  interest  upon  the  bonds.  This  argu- 
ment is  based  upon  the  provisions  of  the  trust-deed  that  if  for 
a  specified  length  of  time  default  be  made  in  the  payment  of 
interest  coupons,  the  whole  amount  of  the  principal,  etc.,  shall, 
at  the  election  of  the  trustee,  be  deemed  immediately  due  and 
payable;  and  since  the  trustee  has  never  made  such  election 
and  has  never  instituted  any  proceeding  to  foreclose,  it  is  in- 
sisted that  the  remedy  of  the  holder  of  the  bonds  is  limited 
to  the  right  to  have  the  property,  or  so  much  of  it,  sold  as 
is  required  for  the  satisfaction  of  accrued  and  unpaid  interest 
installments.  If  the  trust-deed  contained  no  other  provision 
for  advancing  the  maturity  of  the  entire  obligation  than  that 
above  mentioned,  the  contention  of  appellants  probably  would 
have  to  be  sustained.  But  it  further  appears  from  the  mort- 
gage that,  under  circumstances  like  those  which  have  arisen  in 
this  case  and  after  the  holder  of  one-fourth  of  the  bonds  at 
that  time  outstanding  and  unpaid  shall  have  tendered  to  th^ 
trustee  satisfactory  indemnity  against  loss,  expense,  and  liabil- 
ity that  may  be  incurred  by  it  in  so  doing,  it  shall  be  the  duty 
of  the  trustee  to  take  such  action  pursuant  to  the  terms  of  the 
trust-deed  as  the  party  or  parties  tendering  the  indemnity  may 
in  writing  request.  After  the  default  had  taken  place  and  the 
necessary  space  of  time  had  passed,  the  cross-complainant, 
she  being  the  holder  of  all  of  the  legally  outstanding  bonds  of 
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this  issue,  made  written  demand  upon  the  trustee  that  it  im- 
mediately elect  to  consider  the  whole  amount  of  principal  and 
interest  of  said  bonds  to  be  due  and  payable  and  that  it 
institute  proper  proceedings  to  foreclose  said  mortgage  or  deed 
of  trust,  or  to  sell  the  property  thereby  conveyed  or  mort- 
gaged, under  the  power  of  sale  therein  contained,  and  in  said 
writing  offered  to  protect  and  indemnify  the  trustee  in  such 
manner  as  it  might  require  against  loss,  expense,  and  damage 
by  reason  of  such  foreclosure  and  sale.  The  trustee  indorsed 
on  said  notice  a  refusal  to  comply  with  the  demand  and  re- 
quest thus  made.  Under  these  circumstances,  the  rights  of 
the  bondholder  should  not  be  allowed  to  fail  by  reason  of 
the  refusal  or  omission  of  the  trustee  to  perform  its  duty. 
The  court  should  put  itself  in  the  place  of  the  trustee  and, 
on  demand  of  the  bondholder,  should  exercise  its  power 
to  enforce  those  rights.  The  situation  is  one  calling  for  the 
application  of  the  maxim,  **That  which  ought  to  have  been 
done  is  to  be  regarded  as  done,  in  favor  of  him  to  whom,  and 
against  him  from  whom,  performance  is  due."  (Civ.  Code, 
sec.  3529;  Beverly  v.  Blackwood,  102  Cal.  83,  [36  Pac.  379] ; 
Cutter  v.  Biirroughs,  100  Me.  379,  387,  [61  Atl.  767].) 

With  respect  to  the  plaintiff  in  the  case,  the  evidence  is  sufR- 
cient  to  sustain  the  finding  that  the  Los  Angeles  Suburban  Gas 
Company  received  no  consideration  for  the  bonds  held  by  the 
plaintiff.  The  only  evidence  tending  to  show  a  consideration 
came  in  the  form  of  statements  by  the  witness  L.  P.  Lowe, 
whose  cross-examination  showed  that  the  facts  were  not  within 
his  personal  knowledge,  and  the  court  very  properly  struck  out 
the  answers  thus  given.  There  is  other  evidence  indicating 
absence  of  any  consideration. 

The  judgment  and  the  order  denying  the  motions  of  appel- 
lants for  a  new  trial  herein  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  22,  1914,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — The  appellants  Los  Angeles  Suburban  Gas 
Company,  People's  Gas  Company,  and  People's  Gas  &  Coke 
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Company  have  filed  their  petition  for  a  rehearing  of  this  cause 
in  the  second  district  court  of  appeal. 

The  argument  presented  relates  to  that  part  of  the  decree 
of  foreclosure  which  permits  a  sale  to  enforce  payment  of  the 
principal  of  the  bonds  as  well  as  the  accrued  interest  thereon. 
In  addition  to  the  fact  that  (under  circumstances  outlined  in 
the  opinion  heretofore  filed)  the  trust-deed  made  it  the  trus- 
tee's duty  ''to  take  such  action  pursuant  to  the  terms  of  this 
trust-deed  as  the  party  or  parties  tendering  the  indemnity 
may  in  writing  request,"  we  find  that  paragraph  XII  of  the 
trust-deed  provides  as  follows:  "No  bondholder  or  bondholders 
shall  take  any  proceedings  to  enforce  the  provisions  hereof 
until  he  shall  have  requested  the  trustee  in  writing  to  take 
proceedings  and  shall  have  tendered  to  the  trustee  satisfactory 
indemnity  as  hereinbefore  provided,  and  the  trustee  shall  have 
refused  or  neglected  after  the  lapse  of  a  reasonable  time  to 
take  such  proceedings/'  The  words  above  quoted  are  equiv- 
alent to  a  statement  that  after  such  request  and  refusal  the 
bondholders  referred  to  may  proceed  in  some  appropriate  man- 
ner to  enforce  the  provisions  of  the  trust-deed.  We  think  that 
the  right  to  enforce  the  provisions  of  the  trust-deed  included 
the  right  to  enforce  payment  of  the  entire  debt  and  that  this 
right  passed  to  the  bondholders  complying  with  the  conditions 
stated  when  the  trustee  refused  to  proceed  as  requested. 

The  petition  for  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  19, 1914. 
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[dr.  No.  1164.    TWrd  Appellate  Di«trict.-^April  22,  1914.1 

E.  E.  JAQUES  et  al.,  AppeUants,  v.  BOARD  OF  SUPEIt 
VISORS  OP  THE  COUNTY  OP  TUBA  et  al..  Respond- 
ents. 

COEPORATIONS— DB    FAOTO    OOBPOBATION— WhAT    CONSTITUTES. — A    60r- 

poration  is  reeognized  as  de  facto  when  a  number  of  persons  have 
organized  and  aeted  as  a  corporation;  have  eondacted  their  affairs, 
to  some  extent  at  least,  bj  the  methods  and  through  the  offices 
usuallj  employed  by  corporations;  and  have  assumed  the  appear^ 
ance,  at  least,  of  the  counterfeit  presentment  of  a  legal,  corporate 
body. 

Id. — Definition — Meaning  of  Ds  Facto. — De  facto  means  in  law, 
as  well  as  elsewhere,  of  fact;  in  deed;  in  point  of  fact;  actually; 
really. 

Id. — Reclamation  Distbiot— When  Amounts  to  Db  Facto  Gorpoba- 
TiON. — The  reclamation  district  involved  in  this  case  possesses  these 
three  requisites  of  a  d0  facto  corporation:  a  charter  or  general  law 
under  which  such  a  corporation  as  it  purports  to  be  might  lawfully 
be  organized,  an  attempt  to  organize  thereunder,  and  the  actual 
user  of  the  corporate  franchise. 

Id. — Judicial  Notice — ^Law  Under  Which  Distbiot  Oboanized.— 
Courts  take  judicial  notice  of  the  general  law  under  which  reclama- 
tion districts  may  be  organized. 

Id. — Validity  of  Beclamation  District — How  Questioned— Certi- 
orari OR  Quo  Warranto. — The  validity  of  the  organization  and 
legal  existence  of  a  reclamation  district  cannot  be  questioned  by 
private  individuals  on  certiorari  but  only  by  the  state  on  quo  war- 
ranto. 

Id. — Nature  of  Reclamation  District— Public  as  Distinguished 
from  Private  Corporation. — A  reclamation  district  is  a  public 
as  distinguished  from  a  private  corporation.  It  acts  as  a  state 
agency  invested  with  certain  limited  powers  and  restricted  to  the 
doing  of  a  particular  work  public  in  its  nature,  and  the  existence 
of  public  corporations  can  be  called  in  question  only  by  the  power 
from  which  they  derive  their  right  to  be. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yuba 
County.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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C.  W.  Eastin,  for  Appellants. 

E.  T.  Manwell,  J.  E,  Ebert,  and  A.  H.  Hewitt,  for  Re- 
spondents. 

BURNETT,  J.— This  was  an  application  for  a  writ  of  re- 
view to  annul  the  proceedings  of  the  board  of  supervisors  of 
Yuba  County  relating  to  the  organization  of  reclamation  dis- 
trict number  784.  The  defendants  appeared  and  demurred 
to  the  petition  or  complaint  upon  the  grounds,  among  others, 
that  the  complaint  does  not  state  facts  sufScient  to  constitute 
a  cause  of  action  and  that  the  plaintiffs  have  not  the  legal 
capacity  to  sue,  it  appearing  that  plaintiffs  as  individuals  are 
seeking  to  attack  the  validity  of  the  organization  and  legal 
existence  of  a  reclamation  district,  a  public  or  quasi  public 
corporation.  Subsequently  motions  to  dismiss  the  action 
were  made  by  defendants.  After  hearing  the  matter  the 
court  rendered  its  decision  sustaining  the  demurrers  and  dis- 
missing the  action  and  the  appeal  is  from  the  judgment 
entered  in  pursuance  of  said  decision. 

Several  contentions  are  made  by  appellants  and  argued 
with  much  force,  learning,  and  ability,  but  it  is  deemed  neces- 
sary to  consider  only  one  point  as  that  is  decisive  of  the 
controversy. 

In  the  complaint  it  is  alleged:  ''That  it  is  claimed  and  as- 
serted and  at  all  times  since  on  or  about  May  6,  1908,  it  has 
been  claimed  and  asserted  by  reclamation  district  number 
784,  defendants  herein,  that  said  reclamation  district  became 
a  public  or  quasi  public  corporation  and  reclamation  district, 
on  or  about  the  sixth  day  of  May,  1908,  under  and  by  virtue 
of  the  petition  and  other  proceedings  and  papers  hereinafter 
mentioned.  .  .  .  That  said  reclamation  district  number  784 
claims  to  be  and  as  hereinafter  alleged  has  for  some  time  last 
past  acted  as  and  now  is  acting  as  a  reclamation  district,  and 
claims  that  certain  lands,  including  the  lands  of  plaintiff 
herein  mentioned,  are  situated  within  and  comprise  the  ter- 
ritory of  said  reclamation  district."  The  complaint  was  filed 
December  2,  1912,  and  it  thus  appears  that  for  more  than 
four  years  the  said  district  had  claimed  and  asserted  that  it 
was  a  reclamation  district,  and  for  some  time  prior  to  the 
filing  of  the  complaint  it  had  acted  and  is  still  acting  as  a 
reclamation  district 
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Regardless,  then,  of  the  legality  of  its  organization,  it  is, 
without  question,  according  to  the  allegations  of  the  com- 
plaint, what  IS  familiarly  known  as  a  de  facto  corporation. 
A  corporation  is  recognized  as  de  facto  ''when  a  number  of 
persons  have  organized  and  acted  as  a  corporation ;  have  con- 
ducted their  affairs  to  some  extent  at  least,  by  the  methods 
and  through  the  officers  usually  employed  by  corporations; 
and  have  assumed  the  appearance,  at  least,  of  the  counterfeit 
presentment  of  a  legal  corporate  body.'*  (Martin  v.  Deetz, 
102  Cal.  55,  [41  Am.  St.  Rep.  151,  36  Pac.  368].)  ''De  facto 
means  in  law,  as  well  as  elsewhere,  of  fact;  in  deed;  in  point 
of  fact;  actually;  really."  (McMahon  v.  Leavenworth 
CourUy  Com'rs,  8  Kan.  437.) 

In  Tulare  Irrigation  District  v.  Shepard,  185  U.  S.  1,  [46 
L.  Ed.  773,  22  Sup.  Ct.  Rep.  531],  the  United  States  supreme 
court  held  that,  to  constitute  a  de  facto  corporation,  there 
are  three  requisites:  "(1)  A  charter  or  general  law  under 
which  such  a  corporation  as  it  purports  to  be  might  lawfully 
be  organized;  (2)  an  attempt  to  organize  thereunder;  and 
(3)  the  actual  user  of  the  corporate  franchise." 

The  existence  of  these  three  requisites  clearly  appears  in 
the  complaint  before  us.  In  fact,  it  is  difficult  to  conceive 
how  they  could  be  more  emphatically  presented.  We  take 
judicial  notice,  of  course,  of  the  general  law  under  which 
reclamation  districts  may  be  organized,  and  *'the  attempt  to 
organize"  and  "the  actual  user  of  the  corporate  franchise" 
are  expressly  averred. 

But  whatever  expressions  to  the  contrary  may  appear  in 
some  of  the  decisions,  it  must  be  deemed  settled  now  in  this 
state  that  the  legal  right  of  such  corporation  to  exist  and 
exercise  its  corporate  powers  can  be  inquired  into  and  deter- 
mined only  by  the  state  in  quo  warranto  proceedings. 

In  Williams  v.  Board  of  Supervisors,  65  Cal.  160,  [3  Pac. 
667],  it  appears  that  Henry  Hebb,  an  owner  of  lands  included 
in  an  organized  swamp  land  district,  applied  to  the  super- 
visors to  have  his  land  segregated  and  made  a  new  and  in- 
dependent district,  under  the  provisions  of  the  act  of  April 
15,  1880,  [Stats.  1880  (Code  Amd.)  p.  61],  amendatory  of 
section  3481  of  the  Political  Code.  A  protest  was  filed  by 
Williams,  the  respondent,  who  was  a  landowner  in  the  dis- 
trict   The  board  granted  the  petition  of  Hebb.    Williams 
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procured  a  writ  of  review  from  the  superior  court  and  upon 
a  hearing  the  action  of  the  board  was  annulled.  From  the 
judgment  an  appeal  was  taken.  The  supreme  court  said: 
**The  order  of  a  board  of  supervisors,  creating  a  district  for 
the  reclamation  of  swamp  land,  is  an  act  of  legislation,  in  the 
exercise  of  the  taxing  or  police  power  of  the  state,  which  is 
not  reviewable  upon  certiorari.  {Bixler  v.  County  of  Sacrch 
mento,  59  Cal.  700.)  The  writ  of  certiorari  is,  as  a  remedy, 
only  available  for  the  review  of  an  act  judicial  in  its  charac- 
ter."   The  judgment  was  therefore  reversed. 

In  Keech  v.  Joplin,  157  Cal.  1,  [106  Pac.  222],  the  appeal 
was  from  a  judgment  in  mandamfixis  directing  the  defendant 
to  pay  to  plaintiff  the  sum  of  five  hundred  dollars  out  of  the 
money  in  his  hands  as  county  treasurer  belonging  to  the  gen- 
eral fund  of  the  Newbert  protective  district,  in  satisfaction 
of  a  warrant  for  that  sum  issued  to  the  plaintiff  by  the 
directors  of  said  district.  Upon  the  trial  the  defendant 
offered  to  prove  that  the  signers  to  the  original  petition  for 
the  organization  of  the  district  did  not  own  a  majority  of 
the  lands  of  the  district  but  only  a  little  over  one-third 
thereof.  This  proof  was  offered  for  the  purpose  of  having 
the  district  declared  invalid.  The  main  objection  presented 
here  to  the  validity  of  the  organization  of  the  district,  it 
may  be  stated,  is  likewise  that  the  petition  for  the  establish- 
ment of  the  district  was  signed  by  the  owners  of  less  than 
one-half  of  the  land.  The  supreme  court,  in  the  Keech  case, 
in  discussing  the  ruling  of  the  lower  court  in  excluding  the 
offered  evidence,  said:  "We  do  not  think  it  necessary  to 
determine  what  effect  such  proof  would  have  upon  the 
validity  of  the  district,  or  whether  it  would  be  admissible  in 
any  collateral  attack  thereon.  The  present  action  is  an  action 
against  the  treasurer  of  the  county  to  compel  the  pajrment  of 
a  claim.  The  evidence  abundantly  shows  that  the  district 
has  been  organized  and  that  it  has  been  acting  as  a  district. 
In  other  words,  that  it  is  a  de  facto  district.  It  is  a  public 
corporation  of  a  similar  character  to  irrigation  districts  and 
reclamation  districts.  The  law  is  well  settled  that  the  validity 
of  the  organization  of  such  a  district  cannot  be  questioned 
by  private  individuals,  but  only  in  a  proceeding  in  quo  war- 
ranto at  the  suit  of  the  state.    {Quint  v.  Hoffman,  103  Cal. 
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506,  [37  Pac.  514] ;  Reclamation  District  v.  Turner,  104  Cal. 
335,  [37  Pac.  1038])/' 

In  Metcalfe  v.  Merntt,  14  Cal.  App.  244,  [111  Pac.  505], 
it  was  held,  as  stated  in  the  syllabus,  ^'A  reclamation  district 
is  a  public,  as  distinguished  from  a  private  corporation.  It 
acts  as  a  state  agency,  invested  with  certain  limited  powers, 
and  restricted  to  the  doing  of  a  particular  work,  public  in  its 
nature"  and  **the  existence  of  public  corporations  can  only 
be  called  in  question  by  the  power  from  which  they  derive 
their  right  to  be." 

This  question  received  careful  consideration  in  the  case  of 
Reclamation  District  No.  765  v.  McPhee,  13  Cal.  App.  383, 
[109  Pac.  1106],  Therein  it  is  said:  ''In  our  former  opinion 
we  held  that  the  board  of  supervisors  was  without  jurisdic- 
tion to  create  the  district,  for  the  reason  that  there  was  a 
failure  to  publish  the  petition  for  its  organization  for  the 
statutory  period;  and  further  that  the  validity  of  the  organi- 
zation could  be  attacked  in  this  action.  Since  the  opinion 
was  filed  the  decision  of  the  supreme  court  in  Keech  v.  Joplin, 
157  Cal.  1,  [106  Pac.  222],  has  been  called  to  our  attention, 
which,  it  is  claimed,  holds  that  the  organization  of  the  dis- 
trict can  only  be  questioned  by  quo  warranto."  After  con- 
sidering anew  the  sufficiency  of  the  said  publication  the 
opinion  proceeds  to  the  discussion  of  the  question:  ''Could 
the  validity  of  the  corporation  be  attacked  in  this  proceeding!" 
The  decisions  of  the  supreme  court  were  reviewed  and  the 
conclusion  reached  that  in  the  absence  of  fraud  qu^  warranto 
was  the  exclusive  remedy.  A  petition  for  rehearing  was  filed 
in  the  supreme  court  but  denied  therein.  In  other  words,  the 
position  of  respondent  was  approved  that  an  exclusive 
remedy  was  afforded  by  section  803  of  the  Code  of  Civil 
Procedure,  providing  that  "An  action  may  be  brought  by  the 
attorney-general,  in  the  name  of  the  people  of  this  state,  upon 
his  own  information,  or  upon  a  complaint  of  a  private  party, 
against  any  person  who  usurps,  intrudes  into,  or  unlawfully 
holds  or  exercises  any  public  office,  civil  or  military,  or  any 
franchise,  or  against  any  corporation,  either  de  jure  or  de 
facto,  which  usurps,  intrudes  into,  or  unlawfully  holds  or 
exercises  any  franchise,  within  this  state.  And  the  attorney- 
general  must  bring  the  action,  whenever  he  has  any  reason 
to  believe  that  any  such  office  or  franchise  has  been  usurped, 

24  OaL  App.— 2» 
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intruded  into,  or  unlawfully  held  or  exercised  by  any  person, 
or  when  he  is  directed  to  do  so  by  the  governor. '* 

We  must  assume,  of  course,  that  the  attorney-general  will 
do  his  duty  and  that  appellants  will  have  no  difficulty  in 
obtaining  redress  by  the  method  thus  pointed  out,  if  there  be 
merit  in  their  contention. 

The  foregoing  cases  seem  to  set  this  decisive  question  at  rest 
and  no  further  discussion  is  called  for. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  1569.    Second  Appellate  District.— May  1,  1914.] 

JOHN  B.  MASON,  Petitioner,  v.  THE  SUPERIOR  COURT 
OF  LOS  ANGELES  COUNTY  et  al.,  Respondent. 

Marriage— Province  op  Court  to  Place  Restrictions  Upon  Bight 
TO  Contract. — ^While  the  law  and  public  policy  may  place  restric- 
tions upon  the  contracting  of  marriage,  it  is  not  the  province  of  a 
court  so  to  do. 

Id. — Annulment  op  Marriage — Unwabbanted  Continuangb  Because 
op  Prior  Interlocutory  Decree  op  Divorce — Mandamus. — ^Where 
an  action  for  annulment  of  marriage  has  come  on  for  hearing  and 
testimony  has  been  taken,  the  court  may  not,  because  the  plaintiff 
has  previously  obtained  an  interlocutory  decree  of  divorce,  continue 
the  case  beyond  the  expiration  of  one  year  after  the  date  upon 
which  the  interlocutory  decree  was  granted;  and  if  the  oourt  directs 
Buch  continuance,  mandamus  lies  to  have  the  case  restored  to  its  place 
on  the  calendar. 

PETITION  for  Writ  of  Mandate  directed  to  the  Judge  of 
the  Superior  Court  of  Los  Angeles  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hart  &  Cunningham,  for  Petitioner, 

Ticknor  &  Carter,  for  Respondent. 

SHAW,  J. — Upou  application  of  petitioner,  an  alterna- 
tive writ  of  mandate  was  heretofore  issued,  directed  to  the 
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Honorable  Charles  Monroe,  judge  of  the  superior  court  of 
Los  Angeles  County,  department  thirteen  thereof,  command- 
ing him  to  proceed  with  the  trial  of  a  certain  case,  entitled, 
John  B.  Mason  t;.  Mamie  Wallick  Neilly,  also  known  as 
Mamie  Wallick  Mason,  then  pending  therein,  or  show  cause 
at  a  time  and  place  specified  why  he  should  not  so  proceed. 
It  appears  from  the  petition  that  petitioner,  as  plaintiff, 
commenced  an  action  in  said  court  the  purpose  of  which  was 
to  obtain  a  decree  for  the  annulment  of  the  marriage  of  him- 
self and  the  defendant  named  in  said  action.  Due  service  was 
had  upon  defendant,  who  made  default  therein;  whereupon 
the  case  was  set  for  trial  in  said  department  thirteen  of  said 
superior  court  on  March  12,  1914,  at  which  time  it  was  called 
for  trial,  and  plaintiff  by  his  attorneys,  after  paying  the 
fees  of  the  reporter  and  complying  with  all  rules  prevailing 
in  said  court,  proceeded  with  the  trial  of  the  case,  when, 
after  certain  proceedings  had  and  testimony  taken,  said 
court  did,  as  alleged,  **  arbitrarily  and  without  any  reason 
whatsoever,  stop  the  said  trial,  refuse  to  hear  any  other  or 
further  testimony  or  to  proceed  in  any  other  respect  with 
the  said  trial,  or  to  grant  or  deny  a  decree,  or  to  take  the 
matter  under  consideration,  or  to  dismiss  the  said  cause,  or 
to  nonsuit  the  plaintiff,  or  to  take  any  step  whatsoever  in 
relation  thereto,  except  to  so  refuse  to  further  proceed";  all 
of  which  the  return  to  the  court  admits,  with  the  qualifica- 
tion, however,  that  at  said  time  the  court  continued  the  fur- 
ther hearing  of  the  case  to  the  thirteenth  day  of  October, 
1914;  the  reason  assigned  for  so  doing  being,  as  appears 
from  a  transcript  of  the  testimony  taken  in  said  matter, 
though  no  answer  was  filed,  that  plaintiff  in  said  action  had 
theretofore,  on  October  9,  1913,  obtained  an  interlocutory 
decree  of  divorce  from  the  defendant  in  said  action.  The 
learned  judge,  as  appears  from  this  transcript,  was  of  the 
opinion  that  plaintiff  was  desirous  of  marrying  again.  In 
speaking  of  the  decree  of  divorce,  the  judge  stated:  **He 
(plaintiff)  got  what  he  asked  for.  Now  what  does  he  want 
to  do,  marry  right  awayT"  And  when  plaintiff's  attorney 
suggested  that  since  it  had  been  discovered  that  defendant 
was  not  capable  of  contracting  the  marriage  (a  fact  not 
known  to  petitioner  when  the  decree  of  divorce  was  granted), 
plaintiff  was  entitled  to  an  annulment  thereof,  notwithstand- 
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ing  the  fact  that  an  interlocutory  decree  of  divorce  had  been 
granted,  and  asked  to  submit  authorities  upon  the  question, 
the  court  replied:  ''Well,  you  could  submit  authorities,  but 
I  am  going  to  continue  the  case.  I  am  not  going  to  hurry 
this  up  just  because  a  man  wants  to  hurry  it  up  to  get  mar- 
ried." There  was  no  evidence  that  petitioner  contemplated 
marriage. 

When  properly  in  court  and  complying  with  the  rules 
thereof,  litigants  are  entitled  to  an  orderly  and  timely  de- 
termination of  causes  wherein  they  are  interested,  even 
though  they  **want  to  get  married."  While  the  law  and 
public  policy  may  place  restrictions  upon  the  contracting  of 
marriage,  it  is  not  the  province  of  a  court  so  to  do.  Ac- 
cording to  the  admitted  facts,  plaintiff  was  clearly  entitled 
to  a  trial  of  his  case  and  to  the  judgment  of  the  court  upon 
the  facts  adduced,  and  the  action  of  the  court  in  arbitrarily 
continuing  the  trial  thereof  was,  as  shown  by  the  return, 
wholly  without  warrant. 

It  further  appears  from  the  return  that,  since  the  un- 
warranted continuance  of  the  case  and  refusal  to  try  the 
same,  the  court  has  set  forty  to  fifty  cases  for  trial,  which 
will  occupy  the  time  of  the  court  until  June  12th  or  15th, 
and  that  this  case  cannot  be  tried  earlier  than  June  15th 
without  discommoding  other  litigants.  Plaintiff  should  not 
be  deprived  of  an  early  trial  of  this  case  because  of  the  un- 
warranted action  of  the  court  in  continuing  the  same,  and 
his  right  and  convenience  entitle  him  to  have  his  case  restored 
to  the  place  upon  the  trial  calendar  in  advance  of  the  cases 
so  wrongfully  given  precedence  in  setting  them  for  trial. 

The  alternative  writ  will  be  made  peremptory,  and  the 
trial  court  directed  to  set  the  case  down  for  trial  at  the 
earliest  date  consistent  with  the  orderly  and  usual  disposi- 
tion of  cases,  save  and  except  that  this  case  shall  be  given 
precedence  over  all  cases  set  for  trial  subsequent  to  March 
12,  1914. 

Conreyi  P.  J.,  and  JameSi  J.,  concurred 
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[Oim.  No.  516.     Piwt  Appellate  District.— May  5,  1914.] 

In  the  Matter  of  the  Application  of  ELLA  CLARK  for  a 
Writ  of  Habeas  Corpus. 

Municipal  Gorposation — Violation  of  Liquob  0»dinahc»— Recoviet 
OP  Pbnaltt — Criminal  Peoceedino. — A  proceeding  bj  a  municipal 
corporation,  in  its  own  name  and  in  the  form  and  with  the  process 
of  a  civil  action,  to  recover  the  penalty  for  a  sale  of  liquor  in  viola- 
tion of  an  ordinance,  which  results  in  the  arrest  and  imprisonment 
of  the  defendant  for  default  in  the  payment  of  the  judgment  recov- 
ered, violates  section  20  of  article  YI  of  the  constitution  providing 
that  "the  style  of  all  process  shall  be  *The  People  of  the  State  of 
California,'  and  all  prosecutions  shall  be  in  their  name  and  by  their 
authority."  The  offense  is  public  in  its  nature,  and  the  proceeding 
19  criminal  in  its  character. 

Id.— Prosecutions  in  Name  of  People — Cases  in  Inperior  Tribunals. 
This  constitutional  provision  is  not  confined  to  prosecutions  before 
the  higher  tribunals,  but  is  applicable  to  proceedings  in  inferior 
courts  arising  out  of  the  violation  of  municipal  ordinances. 

Id. — Violation  op  Liquor  Ordinance — Nature  op  Oppense — Quasi 
Criminal  Act. — The  sale  of  liquor  in  violation  of  a  municipal 
ordinance  is  not  without  such  provision  of  the  constitution  on  the 
theory  that  the  offense  is  "qwui  criminal."  No  such  intermediate 
grade  between  civil  and  criminal  breaches  of  legal  obligations  is 
known  to  our  law;  there  is  no  room  between  the  terms  of  sections 
22  and  24  of  the  Code  of  Civil  Procedure  for  qtuui  criminal  acts, 
or  actions  for  their  prevention  or  redress. 

Id. — Offense  Against  Public — Violation  of  Ordinance. — Nor  is  such 
offense  without  the  constitutional  provision  on  the  theory  that  it  if 
not  an  offense  against  the  public  generally,  but  only  an  infraction 
of  the  special  enactment  of  a  city  in  the  enforcement  of  which  it 
alone  is  interested. 

Id. — Character  op  Constitutional  Provision  Bequirinq  Prosecutions 
to  be  in  Name  op  the  People. — The  requirement  of  the  constitution 
that  prosecutions  shall  be  in  the  name  of  and  by  the  authority  of 
the  people  is  one  which  goes  to  the  very  substance  and  not  mere 
shadow  of  those  essential  rights  to  which  the  individual  is  entitled 
when  proceeded  against  for  an  alleged  infraction  of  a  law  having 
for  its  penalty  the  deprivation  of  personal  libert/. 

PETITION  for  Writ  of  Habeas  Corpus. 

The  facts  are  stated  in  the  opinion  of  the  coorL 
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Bums  &  Watkins,  and  E.  D.  Edwards,  for  Petitioner. 

H.  A.  Savage,  and  M.  G.  Qallaher,  for  Respondent. 

RICHARDS,  J. — The  questions  involved  in  this  case  arise 
upon  the  application  of  Ella  Clark  for  a  writ  of  habeas  corpus, 
alleging  the  unlawfulness  of  her  confinement  in  the  county 
jail  of  Fresno  County.  The  undisputed  facts  of  the  case  are 
set  forth  in  the  petitioner's  application  for  the  writ,  and  are 
substantially  these:  The  city  of  Sanger  is  a  municipal  cor- 
poration of  the  sixth  class,  and  has  been  organized  and  exists 
as  such  under  the  provisions  of  the  Municipal  Incorporation 
Act  of  the  state  of  California  applicable  to  cities  of  its  class. 
[Stats.  1883,  p.  269.]  Subdivision  1  of  section  862  of  that 
act  empowers  such  cities  ''to  pass  ordinances  not  in  conflict 
with  the  constitution  and  laws  of  this  state  or  of  the  United 
States."  By  subdivision  14  of  the  same  section  such  cities 
are  empowered  "to  impose  fines,  penalties  and  forfeitures  for 
any  and  all  violations  of  ordinances ;  to  fix  the  penalty  at  fine 
or  imprisonment  or  both ;  but  no  such  fine  shall  exceed  $300, 
nor  the  term  of  imprisonment  exceed  three  months."  By 
section  867  of  the  same  act  it  is  provided  that  **The  violation 
of  any  ordinance  of  such  city  or  town  shall  be  deemed  a  mis- 
demeanor, and  may  be  prosecuted  by  the  authorities  of  such 
city  or  town  in  the  name  of  the  People  of  the  State  of  Cali- 
fornia, or  may  be  redressed  by  civil  action  at  the  option  of 
such  authorities."  The  city  of  Sanger,  assuming  to  be  acting 
under  the  foregoing  provisions  of  the  Municipal  Incorporation 
Act,  passed  an  ordinance  for  police  regulation  relating  to  the 
sale  of  intoxicating  liquors,  and  kindred  subjects,  by  the  terms 
of  which  the  sale  of  intoxicating  liquors  in  the  city  of  Sanger 
was  declared  to  be  unlawful,  and  the  specific  penalty  of  forty 
dollars  was  imposed  for  the  breach  thereof,  which  penalty  it 
was  provided  should  be  recoverable  in  a  civil  action  against 
the  violator  of  the  ordinance,  which  action  the  city  of  Sanger 
was  authorized  and  empowered  to  maintain  and  prosecute  in 
its  own  name.  The  ordinance  further  provided  that  **  When- 
ever judgment  is  given  and  entered  in  any  such  action  in  favor 
of  the  city  of  Sanger  for  the  recovery  of  the  amount  of  such 
penalty  and  costs,  the  same  may  be  enforced  by  execution,  as 
provided  in  section  684  of  the  Code  of  Civil  Procedure  of  the 
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state  of  California,  which  section  of  said  code  is  hereby 
adopted  in  so  far  as  the  same  is  applicable ;  and  if  the  judg- 
ment in  any  such  action  direct  that  tlie  defendant  therein  be 
arrested,  execution  may  issue  against  the  person  of  such  judg- 
ment debtor  after  the  return  of  execution  against  his  property 
unsatisfied  in  whole  or  in  part,  and  require  the  officer  to  whom 
the  same  is  directed  to  arrest  such  judgment  debtor  and  com- 
mit him  to  the  county  jail  of  Fresno  County,  state  of  Cali- 
fornia, until  he  pay  such  judgment  according  to  the  terms 
thereof  or  be  discharged  according  to  law." 

On  the  eleventh  day  of  October,  1913,  the  city  of  Sanger 
commenced  six  actions  each  entitled  '*The  City  of  Sanger, 
a  municipal  corporation.  Plaintiff,  versus  Ella  Clark,  Defend- 
ant," in  the  recorder's  court  of  said  city.  The  complaint  in 
each  of  said  actions  set  forth  an  alleged  violation  of  the  terms 
of  the  foregoing  ordinance  and  consequent  liability  of  the 
defendant  to  the  penalty  of  forty  dollars  in  each  case  pre- 
scribed therein ;  a  summons  in  each  case  in  the  usual  form  of 
process  in  civil  actions  was  issued  and  duly  served  upon  the 
defendant  in  the  way  provided  for  the  service  of  civil  process. 
The  defendant  in  due  time  appeared  and  entered  a  general 
denial  in  each  case,  and  a  trial  in  each,  apparently  in  the  usual 
form  of  a  civil  trial,  was  had  before  the  court,  at  the  conclu- 
sion of  which  the  court  took  the  several  cases  under  advise- 
ment, and  on  the  following  day  rendered  its  judgment  against 
the  defendant  in  each  case  in  the  following  form :  **That  plain- 
tiff do  have  and  recover  the  sum  of  forty  dollars  and  costs, 
taxed  at  $17.50,  from  the  defendant  Ella  Clark;  and  that 
execution  for  said  amount  and  costs  issue  according  to  law; 
and  that  in  the  event  said  execution  is  returned  unsatisfied 
I  do  direct  that  the  city  marshal  or  other  authorized  officer 
arrest  this  defendant  Ella  Clark,  and  commit  her  to  the  county 
jail  in  the  county  of  Fresno  and  to  the  custody  of  the  sheriff 
of  said  county,  until  she  pay  the  penalty  of  forty  dollars 
hereby  adjudged  to  be  due  the  plaintiff,  or  is  discharged  ac- 
cording to  law."  Upon  each  of  these  judgments  a  civil  execu- 
tion was  issued  and  was  presently  returned  unsatisfied;  and 
thereupon  the  recorder  rendered  and  entered  in  each  case  a 
further  judgment  in  the  following  words:  "Execution  in  this 
action  having  been  regularly  returned  wholly  unsatisfied  it  is 
by  this  court  ordered  and  adjudged,  as  a  punishment  for  the 
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offense  committed  at  the  city  of  Sanger,  county  of  Fresno, 
on  September  10,  1913,  as  above  set  out,  that  said  defendant 
Ella  Clark  be  committed  to  the  county  jail  in  the  county  of 
Fresno  and  to  the  custody  of  the  sheriff  of  said  county  for 
the  period  of  forty  days,  unless  she  sooner  pay  said  penalty 
or  the  part  remaining  to  be  paid  at  the  time  payment  is  made, 
or  otherwise  discharged  according  to  law."  Thereupon  a 
commitment  was  issued  by  the  court  in  the  first  of  these  cases, 
and  delivered  to  the  sheriff  of  the  county  of  Fresno,  who, 
acting  thereunder,  arrested  the  petitioner  and  imprisoned  her 
in  the  county  jail;  from  which  arrest  and  imprisonment  she 
now  seeks  to  be  relieved  through  her  application  for  this  writ. 
The  commitments  in  the  other  five  cases  were  also  delivered 
to  the  sheriff,  who  holds  the  same  subject  to  execution  in  their 
order  upon  the  person  of  the  defendant 

The  chief  contention  of  the  petitioner  herein  is  that  her  ar- 
rest and  imprisonment  are  illegal  for  the  reason  that  she  has 
been  proceeded  against  and  is  being  imprisoned  in  a  civil 
action  not  involving  fraud  or  a  willful  tort,  or  a  militia  fine 
in  time  of  peace ;  but  which,  though  civil  in  form  is  criminal 
in  nature  because  solely  involving  the  imposition  of  a  pen- 
alty for  the  commission  of  a  misdemeanor ;  which  proceedings, 
the  petitioner  contends,  were  instituted  and  conducted  by  tie 
city  of  Sanger  in  its  own  name  and  in  the  form  and  with  the 
process  of  civil  actions,  in  violation  of  the  provisions  of  the 
constitution,  and  the  laws  of  the  state  passed  thereunder^ 
regulating  the  prosecution  of  persons  for  crimes. 

Section  20  of  article  VI  of  the  state  constitution  provides 
that  **The  style  of  all  process  shall  be  'The  People  of  the 
State  of  California,*  and  all  prosecutions  shall  be  in  their 
name  and  by  their  authority."  The  Penal  Code  provides  that 
** Crimes  are  divided  into  felonies  and  misdemeanors"  (see. 
16),  and  further  provides  that  *'A  criminal  action  is  prose- 
cuted in  the  name  of  the  people  of  the  state  of  California  as 
a  party  against  the  persons  charged  with  the  offense."  (Sec. 
684.)  The  supreme  court  of  California  has  construed  the 
foregoing  provisions  of  the  constitution  in  several  cases,  and 
in  relation  to  several  different  forms  of  proceeding,  having 
for  their  ultimate  consequence  the  imposition  of  a  penalty 
in  the  form  of  imprisonment  or  other  punishment  involving 
disgrace.    In  the  case  of  City  of  Santa  Barbara  v.  Sherman, 
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61  Cat.  57,  which  involved  an  action  prosecuted  in  the  name 
of  the  city  of  Santa  Barbara  for  the  violation  of  an  ordinance, 
the  penalties  of  which  were  fine  and  imprisonment,  the  court 
held  that  the  action  was  essentially  criminal,  and  hence  must 
be  prosecuted  in  the  name  of  the  people.  In  the  case  of  KU- 
hum  V.  Law,  111  Cal.  237,  [43  Pac.  615],  a  proceeding  insti- 
tuted under  section  772  of  the  Penal  Code  in  the  name  of  a 
private  party  for  the  removal  of  certain  bank  commissioners 
from  office,  the  court  held  that,  being  instituted  for  the  pun- 
ishment of  an  offense  in  its  nature  criminal,  the  proceeding 
must  be  prosecuted  in  the  name  of  the  people.  In  the  case 
of  Fitch  V.  Board  of  Supervisors,  122  Cal.  285,  288,  [54  Pac. 
901],  the  court  held  that  section  8  of  the  act  of  the  legislature 
adopted  March  7,  1881,  [Stats.  1881,  p.  56],  which  provided 
for  the  institution  of  an  action  by  "any  interested  party" 
against  the  board  of  supervisors  to  enforce  the  penalty  of 
removal  from  office  for  their  failure  or  refusal  to  perform 
the  specific  duties  prescribed  in  the  act,  was  void  because  in 
violation  of  the  said  provision  of  the  constitution  requiring 
all  prosecutions  to  be  in  the  name  of  the  people  of  the  state 
of  California.  In  these  several  cases  the  supreme  court  has 
applied  this  provision  of  the  state  constitution  indifferently 
to  cases,  whether  they  arose  under  city  ordinances  or  state 
statutes,  where  the  evident  purpose  and  ultimate  effect  of  the 
proceeding  was  to  punish  the  defendant  for  an  unlawful  act; 
that  this  would  seem  to  be  the  true  test  by  which  the  validity 
of  the  proceeding  must  be  determined,  regardless  of  the  form 
or  circumlocutions  of  the  statute  or  ordinance,  there  cannot 
be  much  serious  question,  especially  when  the  real  and  vital 
object  of  the  constitutional  provision  is  divined.  In  requiring 
that  all  criminal  actions  must  be  prosecuted  in  the  name  of 
the  people  the  framers  of  the  constitution  had  evidently  in 
mind  those  safeguards  which  the  law  has  invoked  for  the  pro- 
tection of  the  liberty,  property,  or  honor  of  persons  accused 
of  public  offenses — the  right  of  trial  by  jury  in  proper  cases; 
the  right  to  stand  mute  and  not  to  be  required  to  be  a  witness 
against  oneself;  the  right  to  have  the  presumption  of  inno- 
cence prevail  until  overcome  by  proof  of  guilt  beyond  reason- 
able doubt  and  to  a  moral  certainty  as  contrasted  with  the 
mere  preponderance  of  evidence  required  in  civil  cases;  the 
right  or  compulsion  to  be  personally  present  in  certain  stages 
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of  the  proceeding,  and  to  be  there  informed  both  audibly  and 
visibly  as  to  the  nature  and  seriousness  of  the  offense,  and  the 
need  as  well  as  the  right  to  the  benefit  and  aid  of  counsel; 
it  was  doubtless  to  ensure  these  salutary  safeguards  for  the 
benefit  of  persons  sought  to  be  penalized  for  either  felonies 
or  misdemeanors  that  this  general  and  all-embracing  clause 
was  inserted  in  our  state  constitution. 

Counsel  for  the  respondent  has  urged  that  the  same  pro- 
vision is  to  be  found  in  the  state  constitution  of  Iowa,  and 
which  has  been  construed  by  the  supreme  court  of  that  state 
to  apply  only  to  prosecutions  before  the  higher  tribunals  re- 
ferred to  in  the  article  of  the  constitution  of  that  state  wherein 
the  provision  occurs,  and  hence  not  to  be  applicable  to  pro- 
ceedings in  inferior  courts  arising  out  of  the  violation  of 
municipal  ordinances.  The  supreme  court  of  this  state  has 
not  caught  this  distinction;  nor  do  we  think  that  there  is 
reason  for  its  application  to  this  provision  of  our  state  con- 
stitution; for  the  article  therein  which  embraces  this  section 
refers  to  the  judicial  power  of  the  state  as  vested  not  only  in 
its  courts  of  general  jurisdiction,  but  also  ''in  such  inferior 
courts  as  the  legislature  may  establish  in  any  incorporated  city 
or  town."  (Const.,  art.  VI,  sec.  1.)  In  this  connection  also 
it  is  urged  by  the  respondent  that  the  offense  for  which  the 
defendant  has  been  prosecuted  is  not  such  a  public  offense 
as  to  entitle  it  to  the  application  of  this  section  of  the  con- 
stitution for  two  reasons:  1.  Because  it  comes  within  that 
class  of  minor  infractions  of  ordinances  which  are  denoted  in 
the  decisions  of  several  states  as  ''gtowi  criminar';  and,  2. 
Because  it  is  not  an  offense  against  the  public  generally,  but 
only  an  infraction  of  the  special  enactment  of  the  city  of 
Sanger  in  the  enforcement  of  which  that  municipality  alone 
is  interested. 

As  to  the  first  of  these  refinements  it  may  be  said  that  no 
such  intermediate  grade  between  civil  and  criminal  breaches 
of  legal  obligations  is  known  to  our  law.  Section  24  of  the 
Code  of  Civil  Procedure  states  that  "Actions  are  of  two  kinds : 
civil  and  criminal";  while  section  22  of  the  same  code  pro- 
vides that  "An  action  is  an  ordinary  proceeding  in  a  court 
of  justice  by  which  one  party  prosecutes  another  for  the  en- 
forcement  or  protection  of  a  right,  the  redress  or  prevention 
of  a  wrong,  or  the  punishment  of  a  public  offense."    There 


Digitized  by  VjOOQ IC 


r.Icy,  1914.]     Matter  OP  Appucation  of  Clark.  395 

is  no  room  between  the  terms  of  these  two  sections  of  the  code 
for  qudsi  criminal  acts  or  actions  for  their  prevention  or  re- 
dress. **  A  criminal  action  is  an  action,  suit  or  cause  instituted 
to  punish  an  infraction  of  the  criminal  laws,  and,  with  this 
object  in  view,  it  matters  not  in  what  form  a  statute  may 
clothe  it.  It  is  still  a  criminal  case."  {Thurston  v.  Clark, 
107  Cal.  285,  289,  [40  Pac.  437].)  Nor  do  we  think  that  the 
second  refinement  of  the  respondent  can  be  drawn  from  the 
facts  of  this  case.  The  defendant  is  being  proceeded  against 
for  an  infraction  of  an  ordinance  of  the  city  of  Sanger, 
adopted  as  a  police  regulation,  and  making  unlawful  the  sale 
of  intoxicating  liquors  in  that  city.  The  inhibited  act  is  in 
its  very  nature  an  offense  against  the  public  welfare,  and  has 
always  been  so  regarded  when  ordinances  forbidding  its  com- 
mission have  come  under  review ;  besides,  it  is  expressly  made 
a  misdemeanor  by  the  terms  of  the  Municipal  Incorporation 
Act;  and  in  addition  to  this  the  defendant  is  actually  being 
deprived  of  her  liberty  by  being  incarcerated  in  the  county 
jail  at  public  expense,  in  which  fact  or  condition  the  general 
public  is  interested  in  a  two-fold  sense.  We  think  the  oflfense 
to  be  clearly  public  in  its  nature,  and  the  proceeding  as  clearly 
criminal  in  its  character.  We  think  also  that  the  requirement 
of  the  constitution  that  prosecutions  shall  be  in  the  name  of 
and  by  the  authority  of  the  people  is  one  which  goes  to  the 
very  substance  and  not  mere  shadow  of  those  essential  rights 
to  which  the  individual  is  entitled  when  proceeded  against 
for  an  alleged  infraction  of  a  law  having  for  its  penalty  the 
deprivation  of  personal  liberty. 

This  view  of  the  chief  question  at  issue  renders  unnecessary 
a  consideration  of  the  other  question  presented  by  petitioner, 
relating  to  the  concurrent  operation  of  the  five  other  judg- 
ments and  commitments  obtained  in  the  similar  and  simul- 
taneous cases  brought  against  the  defendant  under  the  terms 
of  the  ordinance  under  review. 

For  the  reasons  stated  the  petitioner  is  discharged  from 
custody, 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Crim.  No.  286.    Third  Appellate  District.— Maj  7,  1914.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  CRAWFORD, 

Appellant. 

C^MiNAL  Law— Rape— Female  Undsb  Age  of  Consents— Supticienct 
OF  Unoorboborated  Eyidenob  of  Pbosecutsix  to  Support  Convic- 
tion.— In  this  prosecution  of  a  man  for  sexual  intercourse  with  his 
daughter  when  she  was  under  the  age  of  consent,  the  uncorroborated 
testimonj  of  the  prosecutrix  was  sufficient  to  rapport  a  conviction, 
although  she  contradicted  herself  time  and  time  again  while  a 
witness  and  even  denied  manj  times  that  the  defendant  had  inter- 
course with  her,  and  although  importunity  and  persistent  effort  on 
the  part  of  the  district  attorney  were  necessary  to  elicit  statements 
incriminating  the  defendant. 

Id.— Impeachment  of  Prosecutrix — Calung  Attention  to  Heb  Tes- 
timony Befors  Grand  Jury. — In  such  prosecution  it  was  proper 
for  the  district  attorney,  when  the  prosecutrix  gave  damaging  evi- 
dence against  the  people,  to  call  her  attention  to  inconsistent 
testimony  which  she  gave  before  the  grand  jury. 

Id. — Witness  False  in  Part— Instructions — ^When  not  Prejudicial 
Error. — An  instruction  to  the  jury  that  "if  any  witness  examined 
before  you  has  willfully  sworn  falsely  in  this  ease  to  any  material 
matter,  it  is  your  duty  to  distrust  his  entire  evidence/'  while  not  a 
strictly  correct  statement  of  the  law,  was  not  prejudicial  in  this  case, 
since,  considering  the  instructions  together,  the  jury  must  have  under- 
stood that  while  they  were  to  look  with  suspicion  upon  the  entire  testi- 
mony of  a  witness  who  had  willfully  sworn  falsely  to  a  material 
matter,  it  was  their  exclusive  right  to  weigh  the  evidence  and  to 
judge  of  the  credibility  of  this  as  of  other  witnesses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Qlenn  County  and  from  an  order  refusing  a  new  trial.  Wm. 
M.  Finch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Oeis  ft  Oeis,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J. — Sexual  intercourse  under  the  age  of  con- 
sent was  the  offense  charged  in  this  case,  a  conviction  was 
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secured  on  the  uncorroborated  testimony  of  the  prosecutrix, 
who  is  the  daughter  of  defendant,  and  he  was  sentenced  to 
thirty  years  in  the  penitentiary. 

Appellant  calls  attention  to  the  admonition  given  to  the 
jury,  and  which  is  deemed  proper  in  such  cases,  to  view  the 
testimony  of  the  prosecutrix  with  caution,  and  claims  that 
it  must  have  been  entirely  disregarded  in  the  determination 
of  his  guilt.  It  is  declared  that  discredit  and  distrust  natur- 
ally arise  from  the  consideration  of  the  manifold  incon- 
sistencies and  irreconcilable  contradictions  of  the  witness  and 
that  the  jury's  conclusion  can  only  be  accounted  for  on  the 
ground  of  passion  and  prejudice.  To  this  deplorable  result, 
it  is  urged,  the  unfairness  of  the  district  attorney  contributed 
in  no  small  degree,  and  appellant  goes  even  further,  in  the 
claim  that  when  fairly  considered  the  record  does  not  furnish 
sufficient  support  for  the  verdict. 

The  following  portions  of  the  transcript  relating  to  the  tes- 
timony of  the  girl  are  probably  sufficient  to  indicate  the 
basis  of  appellant's  contentions.  In  her  direct  examination 
this  appears:  **Q.  Did  your  father  have  and  accomplish 
with  you  the  act  of  sexual  intercourse?  Mr.  Geis:  We  ob- 
ject to  that,  that  calls  for  the  conclusion  of  the  witness.  The 
Court:  Overrule  the  objection.  A.  Yes,  sir.  .  .  .  Mr.  Pur- 
kitt:  Tell  in  your  own  language  just  what  occurred.  A.  I 
can't  tell  you.  Q.  Yes  you  can,  you  can  tell  how  it  hap- 
pened. The  Court:  Ask  her  the  question,  where  he  was  and 
what  he  did  and  what  she  did.  Q.  (By  Mr.  Purkitt.) 
Where  were  yout  A.  Down  at  the  river,  Q.  Were  you  in 
the  house  or  tentT  A.  In  tent."  In  answer  to  further 
questions  she  said  her  father  came  into  the  tent  and  got  on 
top  of  her  and  she  raised  her  clothes  and  this  followed:  "Mr. 
Purkitt:  Just  tell  us  what  went  on.  A.  I  don't  know  what 
you  mean.  Q.  Did  he  get  his  parts  into  youT  A.  No,  sir,  he 
did  not,"  and  she  further  declared  that  he  "never  did." 
She  answered  similarly  in  reference  to  another  occasion  and 
then  the  record  proceeds:  "Q.  Did  it  hurt  you  any  that 
timet  A.  No  sir,  not  very  bad.  Q.  Did  it  hurt  you  some! 
A.  No,  sir,  not  to  speak  of.  Q.  Did  it  hurt  anyt  A.  No 
dr.  Q.  Why  did  you  say  not  to  speak  of  T  A.  Oh  it  didn't 
hurt  me."  The  district  attorney  then,  for  the  purpose  of 
refreshing  her  memory,  as  he  stated,  called  her  attention  to 
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hep  testimony  before  the  grand  jury  as  follows:  **Q.  Now 
Ada,  are  you  willing  to  make  a  clean  breast  of  the  entire 
aflfair.  A.  Yes  sir.  Q.  I  would  now  ask  you  who  was  the 
man  who  had  intercourse  with  yout  A.  My  father." 
Further  questions  and  answers  of  the  examination  before  the 
grand  jury  were  then  read,  over  objection,  from  which  it 
appears  that  she  minutely  detailed  the  acts  of  appellant  show- 
ing the  complete  offense  as  set  out  in  the  indictment.  Then 
follows:  **Mr.  Purkitt:  Did  you  testify  to  that,  that  way, 
before  the  grand  juryt  A.  I  don't  understand  more  than 
half  of  it.  The  Court:  The  question  is  whether  you  said 
that  before  the  grand  juryt  A.  I  don't  remember  whether 
I  said  that  or  not,  but  he  didn't."  The  witness  was  then 
interrogated  further  about  the  charge  and  her  answers  ap- 
parently being  a  disappointment  to  the  district  attorney  he 
asked  her  where  she  had  been  and  if  she  had  talked  with  any 
one  or  received  any  letters  or  telephones  about  the  case. 
Nothing  of  consequence  was  discovered  and  the  record  con- 
tinues: **Q.  What  reason  do  you  give  for  changing  your  tes- 
timony? A.  Changing  itt  Q.  Yes.  A.  I  don't  know. 
Have  I  chana^ed  it  anyt  Q.  Yes,  you  have  changed  it. 
What  reason  do  you  givet  A.  I  didn't  know  I  had  changed 
it  any."  Her  attention  was  then  directed  to  the  fact  that  she 
had  made  a  written  statement  at  the  time  she  was  before  the 
juvenile  court  and,  in  reply  to  a  question  by  the  district  at- 
torney whether  her  testimony  now  is  the  same,  she  replied: 
"Yes,  it  is;  I  think  it  is.  I  might  have  not  said  every  word 
the  same,  but  then."  She  was  then  again  taken  over  the 
same  ground  with  the  same  result  and  the  district  attorney 
read  what  purported  to  be  a  written  statement  by  her  at  the 
time  of  the  said  juvenile  court  examination  and  this  follows: 
'*Q.  Did  you  write  that?  A.  Yes,  I  wrote  it.  Q.  That's 
so,  is  itt  A.  I  made  a  mistake  there,  he  never  raised  my 
clothes.  I  did  that  myself.  Q.  Why  did  you  put  that  iu 
here?  A.  I  don't  know.  I  didn't  think  I  guess,  or  some- 
thing. I  don't  know  why  I  did  it.  Q.  You  are  willing  now 
to  take  that  on  to  yourself?  A.  Yes,  sir.  Q.  All  the  blame 
on  yourself?  A.  I  am,  because  he  never  raised  my  clothes 
at  all."  Again  she  was  asked  if  she  had  talked  with  any  one 
who  told  her  to  change  her  testimony  and  she  answered  • 
**No  sir.    I  never  spoke  a  word  to  anybody  only  just  Mra. 
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Stochhinni  and  she  didn't  say  anything.  Q.  How  came 
you  to  change  itt  A.  I  don't  know.  I  never  had  no 
notes  or  letters  nor  nothing  only  just  that  one  letter.  I 
haven't  talked  to  nobody.  Q.  How  come  you  to  change  itt 
A.  I  don't  know  how  I  did.  Q.  Didn't  you  change  it  to  pro- 
tect your  father?  A.  No,  sir.  Q.  If  your  testimony  to-day 
is  correct,  why  did  you  give  that  testimony  before  the  grand 
jury  that  you  did  that  I  just  read  to  yout  A.  I  don't  know 
why  I  did."  The  district  attorney  then  read  further  from 
her  testimony  before  the  grand  jury  and  in  response  she 
said:  "Well,  he  didn't.  Q.  Why  did  you  say  then  that  he 
didt  A.  I  don't  know  why  I  did.  Q.  That's  all  the  ex- 
planation you  want  to  give?  A.  Yes  sir.  Q.  Just  read  this 
over  and  see  if  that  is  correct,  will  you  1  Just  read  it  quietly 
to  yourself  and  see  if  that's  correct.  (Witness  reads  paper.) 
That's  correct  what  you  wrote  there?  A.  No  sir,  it  isn't. 
Some  of  it  isn't."  She  was  again  taken  over  the  ground 
covered  by  the  charge  and  the  concluding  portion  of  this 
part  of  the  examination  was  as  follows:  ''Q.  He  did  get  on 
top  of  yout  A.  No.  Q.  Why  did  you  tell  me  a  while  ago 
that  he  did  t  This  is  no  plaything  here.  We  want  the  truth. 
Now  tell  us  what  took  place  there.  A.  I  was  turned  over 
to  him,  just  the  same  as  being  on  top  of  me,  pretty  near.  Q. 
Why  did  you  say  a  while  ago  that  he  was  on  top  of  yout 
A.  Ain't  that  the  same  thing t  Q.  No,  I  don't  think  it  is  the 
same  thing.  You  were  laying  down  and  he  was  on  top  of 
you  you  said  a  minute  ago  and  now  you  say  he  was  sidelings. 
A.  He  was  laid  down  and  so  was  I.  .  .  .  Mr.  Purkitt :  What 
do  you  mean  by  changing  your  testimony,  coming  up  here 
now  and  changing  itt  Has  anybody  made  any  signs  to  you 
at  allt  A.  No  sir.  Q.  Wouldn't  you  feel  better  to  tell  me 
the  whole  facts  as  they  occurred  there,  straightforward,  in 
your  own  wayt  A.  I  have  told  you.  Q.  You  haven't  told 
us  all.  A.  Yes  I  have.  Q.  Well,  we  will  go  all  over  it  again 
if  it  takes  a  week."  The  defendant  then  objected  to  the 
threatened  course  of  the  district  attorney  and  the  court  said : 
"In  order  that  the  district  attorney  may  get  the  former  tes- 
timony and  look  through  his  notes,  we  will  take  an  adjourn- 
ment until  tomorrow  morning  at  nine-thirty."  Thereupon 
cc»un.sel  for  defendant  asked  for  the  strict  enforcement  of  the 
rule  that  the  witness  "be  not  permitted  to  talk  with  any 
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person  connected  with  this  case  in  any  way  at  all."  To  this 
tlie  learned  trial  judge  responded:  **The  court  will  take  care 
of  this  witness.  Court  is  adjourned."  On  account  of  illness 
of  defendant's  counsel  the  trial  was  continued  the  next  day 
till  the  day  after.  The  district  attorney  began  again  with 
the  witness  at  the  beginning  of  the  story  and,  after  the  girl 
had  stated  that  her  father  came  into  the  tent  and  got  into 
bed  with  her  and  the  other  children,  the  record  proceeds:  "Q. 
What  did  he  dot  A.  He  got  on  top  of  me.  Q.  Then  whatt 
A.  That's  all,  I  guess.  Q.  Tell  us  what  he  did  when  he  got 
on  top  of  you.  Tell  the  jury  what  he  did  when  he  got  on  top 
of  you.  A.  He  had  intercourse  with  me  I  guess.  Q.  You 
know  what  he  did,  don't  yout  A.  Yes.  Q.  And  he  did  in- 
sert his  private  parts  into  yout  A.  Yes  sir.  Q.  Anything 
come  from  himt  A.  Yes,  sir."  In  response  to  questions  she 
then  related  two  other  similar  occasions  in  Tehama  County 
and  the  direct  examination  here  concluded  as  follows:  "Have 
you  any  reason  to  give  the  jury  why  you  didn't  tell  us  this 
day  before  yesterday  t  A.  Yes  sir.  Q.  What  was  itt  A.  I 
thought  I  could  protect  my  father  some  way.  Q.  At  the 
time  you  had  intercourse  at  Jelly's  Perry  or  here,  did  he  say 
anything  to  yout  A.  Yes  sir.  Q.  What  did  he  sayt  A. 
He  told  me  not  to  tell." 

In  cross-examination  she  was  interrogated  at  great  length 
about  her  testimony  before  the  grand  jury  and  she  declared  it 
was  untrue  as  far  as  it  tended  to  criminate  Mir.  Lunceford 
and  exculpate  her  father.  She  also  stated  again  that  she  fal- 
sified to  protect  her  father.  She  admitted  also  that  she  told 
Judge  Parnham  and  one  time  Judge  Pinch  and  also  the  dis- 
trict attorney  that  it  was  Lunceford;  then  follows  this:  ''Q. 
Did  your  mother  ask  you  to  tell  the  story  that  you  told  here  t 
A.  She  told  me  in  the  first  place  that  she  was  going  to  make 
trouble  over  it.  Q.  Did  she  ask  you  to  tell  the  story  in  order 
that  she  might  get  hold  of  the  children  t  A.  Yes  sir.  Q. 
Did  she  tell  you  before  you  told  her  that  your  father  had  had 
intercourse  with  you  or  afterwards t  A.  Afterwards."  Her 
attention  was  then  directed  to  the  particular  circumstances 
surrounding  the  alleged  intercourse  and  these  questions  and 
answers  appear:  **Q.  Do  you  remember  anything  at  all 
about  that  evening  simply  save  and  except  the  fact  that  you 
had  intercourse  t    A.  No  sir.    Q.  Did  you  have  a  light  in 
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your  room  or  your  tentt  A.  No  sir.  Q.  Waa  it  dark  in 
there  t  A.  Yes  sir.  Q.  What  was  saidt  A.  Nothing  waa 
said  at  all.  Q.  Not  a  word  spoken  t  A.  No  sir.  Q.  He  got 
up  and  went  out  and  not  a  word  saidt  A.  Yes  air.  .  .  .  Q. 
This  might  have  been  somebody  else  might  it  nott  A.  It 
might  have.  I  don't  know.  Q.  You  wouldn't  tell  who  it 
wast  A.  No  sir.  Q.  Just  somebody  came  in  there  and  had 
intercourse  with  you  and  went  outt  A.  Yes,  sir.  Q.  And 
it  was  dark  and  you  couldn't  see  who  it  wast  A.  No,  I 
couldn't  see  who  it  was.  Q.  That  was  the  only  time  that 
anybody  ever  had  intercourse  with  you  in  this  county,  wasn't 
itt  A.  Yes,  sir.  Q.  You  wouldn't  pretend  to  say,  would 
you,  who  it  wast  A.  No,  sir.  Q.  It  might  just  as  well  have 
been  some  person  else  over  there  t  A.  Yes,  sir.  Q.  You 
don't  want  to  be  understood  as  saying  it  was  your  father t 
A.  No  sir.  Q.  Because  you  don't  knowt  A.  I  don't  know. 
Q.  It  might  have  been  Luncefordt  A.  Might  have,  I  don't 
know  who  it  was."  Then  on  redirect  the  following  appears: 
"Mr.  Purkitt:  Then  on  the  fifteenth  day  of  April  your 
father  did  have  intercourse  with  you  down  at  that  placet  A. 
Yes  sir.  Q.  You  know  it  was  your  father,  do  yout  A.  No 
dr,  I  couldn't  say  for  sure  it  was  him  because  it  was  dark 
there  and  I  couldn't  see.  Q.  Now,  Ada,  cutting  off  the  mat- 
ter at  Jelly's  Perry,  we  will  commence  again  and  go  all  over 
this,  so  we  can't  be  mistaken."  The  district  attorney  then 
called  her  attention  to  her  former  statements  and  the  record 
proceeds:  "Mr.  Purkitt:  Now  at  the  time  your  father  came 
in  in  April,  waa  the  time  he  came  and  had  intercourse  with 
you  down  at  the  campt  A.  Yes,  in  the  night.  I  guess  it 
was  him.  I  don't  know  who  it  was.  It  was  dark  and  I 
couldn't  see.  Q.  Who  have  you  been  talking  to  since  you 
got  out  of  heret  Don't  you  know  it  was  your  father t  A.  I 
don't  know.  Q.  You  know  he  had  been  doing  it  to  you  and 
you  know  he  was  the  fellow  that  had  done  that  down  there  t 
A.  I  don't  know  whether  it  is  or  not.  Q.  Now  at  the  time 
you  told  your  mother  this  story,  did  she  tell  you  to  tell  the 
truth  about  it  t  She  told  you  to  tell  just  exactly  how  it  was, 
didn't  shet  A.  Yes,  she  told  me  to  tell  what  I  did.  Q.  And 
tell  the  truth  about  itt  A.  She  didn't  say  to  tell  the  truth,  but 
she  told  me  to  say  that  it  was.  She  didn  't  say  whether  to  say 
the  truth  or  not.  Q.  She  said  to  say  what  happened!  A. 
24  c«i  Ap».- 
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Yes,  for  me  to  say  it  was  papa.  Q.  You  had  already  told 
her  before  that  that  it  was  papa,  hadn't  yout  A.  Yes,  sir.*' 
Several  times  thereafter  she  was  asked  if  she  didn't  know  it 
was  her  father  and  she  reiterated  the  answer:  **I  don't  know 
whether  he  did  or  not."  The  redirect  examination  finally  con- 
cluded with  these  questions  and  answers:  "Mr.  Purkitt: 
Let's  fix  the  time,  was  it  in  March  or  was  it  in  April,  1913, 
that  your  father  had  intercourse  with  you  on  the  Estes  Ranch, 
at  the  fish  camp  in  Glenn  County,  California  t  A.  ApriL 
Q.  At  that  time  he  inserted  his  private  parts  into  your  pri- 
vate parts?  A.  Yes  sir.  Q.  And  something  came  from  himt 
A.  Yes  sir."  But  the  ordeal  was  not  yet  over  for  the  un- 
fortunate  girl.  She  was  taken  upon  re-cross  and  stated 
several  times  that  she  didn't  know  who  it  was,  that  she 
wouldn't  state  it  was  her  father.  Each  counsel  seemed  de- 
termined to  have  the  last  word  with  her,  so  there  was  a  re- 
redirect  examination.  In  that,  among  other  things,  this  ap- 
pears: **Q.  You  remember  testifying  this  morning  the  time 
when  I  was  asking  you  the  questions  that  the  shorthand  re- 
porter read  back  to  yout  A.  Yes.  Q.  Since  then  you  have 
changed  your  testimony,  have  yout  A.  Yes  sir.  Q.  Have 
you  changed  that  to  protect  your  father  t  A.  No.  Q.  Why 
have  you  changed  itt  A.  I  have  changed  it  because  it  is 
right  what  I  have  told  you.  Q.  Well,  we  will  have  to  go  all 
over  this  again."  The  district  attorney  then  read  her  for- 
mer statements  directly  charging  her  father  and  she  admitted 
they  were  correct.  On  her  re-recross  examination  she  quali- 
fied them  as  before,  stating  she  didn't  know  it  was  her  father, 
and,  with  one  or  two  questions  by  the  court,  the  long  examina- 
tion of  the  witness  came  to  an  end. 

To  exhibit  clearly  the  ground  of  appellant's  charges  it 
seemed  necessary  thus  to  set  forth  at  considerable  length  the 
record  of  the  proceedings. 

We  cannot,  of  course,  say  that  the  jury  disregarded  the 
admonition  to  consider  with  caution  the  testimony  of  the 
prosecutrix.  In  view  of  the  gravity  of  the  oflfense,  the  serious 
consequences  of  conviction,  and  the  palpable  inconsistencies 
and  contradictions  of  the  witness,  it  would  be  a  reflection 
upon  the  honesty  or  intelligence  of  the  jurors  to  hold  or  to 
suggest  that  they  did  not  scrutinize  that  testimony  with  the 
utmost  care. 
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It  is  equally  certain  that  the  decision  as  to  the  sufficiency 
of  the  evidence  must  be  against  appellant.  It  is  settled  that 
a  conviction  may  be  had  upon  the  uncorroborated  testimony 
of  the  prosecutrix.  She  testified  positively  to  acts  from 
which  only  one  inference  could  be  drawn,  to  wit,  that  the 
defendant  is  guilty  of  the  offense  charged.  We  cannot  say 
that  said  testimony  is  inherently  improbable.  While  it  ex- 
cites wonderment  and  horror  it  is  no  different  in  that  respect 
from  other  shocking  crimes  that  are  of  frequent  occurrence. 
Nor  are  we  authorized  to  say  that  because  the  witness  con- 
tradicted herself  time  and  time  again,  and  denied  many  times 
while  on  the  witness  stand  that  her  father  had  carnal  con- 
nection with  her,  her  testimony  of  incrimination  is  unworthy 
of  belief  and  legally  insufficient  to  uphold  the  verdict  That 
would  be  to  invade  the  exclusive  province  of  the  jury  to  weigh 
the  evidence  and  determine  the  credibility  of  the  witnesses. 
The  test  here  is  not  whether  the  witness  is  truthful,  but 
whether  it  can  be  said  that  her  testimony  in  favor  of  the  verdict 
is  inherently  untrue.  The  jury  may  legally  base  their  verdict 
upon  statements  which  they  believe  of  a  witness  known  to  be 
testifying  falsely  in  material  parts  of  his  testimony.  It  is  ap- 
parent and  must  have  been  to  the  jury  that  the  testimony 
of  the  prosecutrix  is  surcharged  with  falsehood  and  that  cir- 
cumstance cast  suspicion  and  discredit  upon  the  entire  recital, 
but  it  did  not  require  the  rejection  of  what  was  believed  to  be 
true.  It  can  be  readily  understood  how  the  jury  must  have 
viewed  the  situation  and  made  allowance  for  the  natural  de- 
sire of  the  child  to  protect  her  father.  No  doubt  the  jurors 
believed  that  while  it  was  not  strange  nor  incredible  that  the 
prosecutrix  would  falsely  avow  her  father's  innocence  it  was 
almost  unthinkable  that  she  would  falsely  charge  him  with 
the  crime. 

Nor  is  it  singular  that  great  importunity  and  persistent 
effort  were  required  to  exact  of  her  a  statement  inculpating 
the  defendant.  Ready  willingness  on  her  part  to  lay  the  un- 
speakable crime  at  her  father's  door  would  be  more  surpris- 
ing than  her  apparent  reluctance  to  tell  the  truth.  At  any 
rate,  there  is  legal  evidence  to  support  the  verdict  and  we 
cannot  say  that  it  is  insufficient  for  that  purpose.  {People  v. 
Kaiser,  119  Cal.  458,  [51  Pac.  702] ;  People  v.  Preston,  19 
Cal.  App.  675,  [127  Pac.  660,  665].)     In  the  latter  case  it 
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is  said:  "But,  whatever  the  nature  op  character  of  the  con- 
tradictions or  inconsistencies  she  might  have  been  guilty  of 
in  detailing  her  story,  it  was  after  all  for  the  jury  to  decide 
whether  such  contradictions  or  such  inconsistencies  were  of 
such  significance  as  to  have  the  effect  of  impeaching  her 
statement  as  to  the  fact  of  the  asserted  sexual  intercourse. 
In  such  a  case  as  this,  the  appellate  courts  are  not  authorized 
to  substitute  their  judgment  for  that  of  the  jury  and  the  trial 
court  or  to  the  weight  and  effect  of  the  evidence." 

It  may  be  said,  also,  that  while  the  district  attorney  was 
very  persistent  in  his  examination  of  the  witness,  we  must 
presume  that  he  was  animated  solely  by  a  desire  to  elicit  the 
truth  and  that  his  conduct  does  not  appear  to  merit  con- 
demnation. 

Objection  was  made  by  defendant  to  the  questions  addressed 
to  the  witness  as  to  her  testimony  before  the  grand  jury.  In 
People  V.  Bushion,  80  Cal.  161,  [22  Pac.  127,  549],  it  is  said: 
''It  is  contended  that  the  court  below  erred  in  allowing  pur- 
ported testimony  of  the  prosecuting  witness,  Hernandez,  given 
at  the  coroner's  inquest,  to  be  read  in  the  presence  and  hear- 
ing of  the  jury  and  in  allowing  the  coroner  to  give  evidence 
of  the  purported  testimony  given  before  him  by  Hernandez 
on  that  occasion,  and  that  it  erred  in  not  striking  out  such 
evidence  as  hearsay.  The  evidence  referred  to  was  introduced 
for  the  purpose  of  impeaching  the  witness,  Hernandez,  who 
had  been  put  upon  the  stand  by  the  prosecution,  and  testified 
in  such  a  way  as  to  prejudice  the  people's  case,  and  incon- 
sistently with  the  testimony  given  by  him  at  the  coroner's 
inquest.  It  was  proper,  for  this  purpose,  to  call  the  attention 
of  the  witness  to  what  he  had  testified  before  the  coroner, 
and  read  the  same  in  the  presence  of  the  jury,  and  upon  his 
denial  of  said  testimony,  to  prove  that  he  did  so  testify. 
(Code  Civ.  Proc,  sees.  2049,  2052.)"  But  such  evidence  is 
not  admissible  where  the  witness  has  simply  failed  to  testify 
to  all  that  the  party  calling  him  expected  or  desired.  {People 
V.  MitcheU,  94  Cal.  550,  [29  Pac.  1106].) 

"Upon  this  subject  the  court  has  never  gone  further  than 
to  hold  that  where  a  witness  called  by  a  party  has  given  dam- 
aging testimony  against  him,  ...  the  party  calling  him  may 
show  that  the  witness  previously  made  statements  inconsistent 
with  his  present  testimony,  and  this  ruling  is  appareutl}  upon 
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the  theory  that  the  party  was  surprised  by  the  adverse  tetti* 
mony  given  by  his  own  witness/'  {People  v.  Creeks,  141  Cal. 
532,  [75  Pac.  103] ;  People  v.  Cook,  148  Cal.  345,  [83  Pac. 
43].) 

It  is  apparent  that  this  case  falls  clearly  within  the  rule 
as  thus  limited.  The  child  had  given  damaging  evidence 
against  the  people  in  that  she  had  virtually  denied  a  fact  that 
was  essential  to  conviction.  She  had  plainly  shown  herself 
to  be  a  hostile  witness  and  under  the  decisions  it  was  admis- 
sible to  prove  her  inconsistent  statements  made  on  other 
occasions. 

The  only  other  point  of  serious  import  relates  to  the  follow- 
ing instruction  given  by  the  court:  "If  any  witness  examined 
before  you  has  willfully  sworn  falsely  in  this  case  to  any 
material  matter,  it  is  your  duty  to  distrust  his  entire  evidence, 
I  do  not  intimate  to  you  that  any  witness  in  this  case  has 
testified  falsely.  These  matters  are  exclusively  within  your 
province  as  jurors  and  are  not  to  be  determined  by  the  court.'' 
We  have  italicized  the  portion  of  the  instruction  to  which  the 
exception  is  taken.  The  daim  is  that  the  court  thereby  cur- 
tailed the  exclusive  function  of  the  jury  to  determine  the 
credibility  of  the  witnesses;  in  other  words,  that  if  they  fol- 
lowed such  instructions  the  jurors,  when  they  reached  the 
conclusion  that  a  witness  had  sworn  falsely  as  to  a  material 
matter,  must  reject  his  entire  testimony  although  they  might 
believe  that  in  other  material  matters  the  witness  had  spoken 
truly.  Respondent  contends  that  taking  the  instructions  to- 
gether the  jury  could  not  have  been  misled.  In  this  connection 
attention  is  called  to  various  instructions  setting  forth  the 
right  and  duty  of  the  jury  to  pass  upon  the  evidence,  among 
others,  the  following:  ''The  court  instructs  you  that  to  the 
jury  exclusively  belongs  the  duty  of  weighing  the  evidence 
and  determining  the  credibility  of  the  witnesses.  In  deter- 
mining the  credibility  of  a  witness  the  jury  may  take  into 
consideration  the  character,  conduct  and  manner  of  the  wit- 
nesses upon  the  stand,  their  relation  to  the  controversy  and  to 
the  parties,  if  any,  their  bias  or  impartiality,  the  reasonable- 
ness or  unreasonableness  of  the  statements  made,  the  strength 
or  weakness  of  their  recollection,  viewed  in  the  light  of  all 
the  testimony  and  facts  and  circumstances  in  the  ease.  It  is 
the  province  of  the  jury  to  determine  the  weight  and  credi- 
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bility  to  be  given  the  testimony  of  tlie  prosecutrix  as  well  as 
that  of  all  other  witnesses  testifying  in  the  case.'' 

As  stated  in  People  v.  De  Lucchi,  17  Cal.  App.  103,  [118 
Pac.  935],  the  criticised  instruction  is  not  **a  strictly  correct 
statement  of  the  law."  It  would  be  better  to  have  given  the 
familiar  apothegm  of  the  statute:  "That  a  witness  false  in 
one  part  of  his  testimony  is  to  be  distrusted  in  others."  But, 
considering  the  instructions  together,  the  jury  must  have 
understood  that  while  they  were  to  look  with  suspicion  upon 
the  entire  testimony  of  a  witness  who  had  willfully  sworn 
falsely  to  a  material  matter  it  was  their  exclusive  right  to 
weigh  the  evidence  and  to  judge  of  the  credibility  of  this  as 
of  other  witnesses.  We  think  the  jury  could  not  have  under- 
stood that  they  were  instructed  to  reject  all  the  testimony  of 
such  witness,  but  that  while  they  were  to  regard  it  with  sus- 
picion it  was  their  exclusive  province  to  determine  the  truth 
or  falsity  of  the  statements.  We  may  adopt  here  what  was 
said  by  Mr.  Justice  Sloss,  in  People  v.  MacDonald,  167  Cal. 
545,  [140  Pac.  256],  as  follows:  "It  would  be  a  better  prac- 
tice, in  matters  of  this  kind,  to  adhere  to  forms  of  expression 
that  have  had  the  direct  sanction  of  appellate  courts.  At  the 
same  time,  we  do  not  think  the  instruction  read  in  its  en- 
tirety was  substantially  prejudicial  to  the  appellant's  rights." 

Another  answer  might  be  made  to  appellant's  contention 
here,  and  that  is  that  it  does  not  appear  that  the  instruction 
was  not  given  at  the  request  of  defendant.  We  cannot,  of 
course,  presume  error  and  if  the  criticised  instruction  was  not 
given  at  his  instance  defendant  should  have  had  it  so  appear. 

We  have  carefully  examined  the  record,  but  have  found 
no  error  that  would  warrant  a  reversal  of  the  judgment  or 
order  denying  the  motion  for  a  new  trial,  and  they  are,  there- 
fore, affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  6,  1914. 
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[Civ.  No.  1262.    Third  AppeUate  District.— May  7,  1914.] 

In  the  Matter  of  Application  of  MATTIE  E.  DAVIDSON 
for  a  Writ  of  Mandamus  against  EUGENE  D. 
GRAHAM,  Clerk  of  the  Superior  Court  of  San  Joaquin 
County. 

District  Court  of  Appeal — Jurisdiction  in  Mandamus  to  Compel 
Clerk  of  Superior  Court  to  Enter  Default.— The  district  court 
of  appeal  has  no  jurisdiction  of  a  proceeding  in  form  a  petition  for 
a  writ  of  mandate  to  compel  the  clerk  of  a  superior  court  to  enter 
the  default  of  the  defendant  in  a  civil  action  to  recover  the  sum 
of  twenty-five  hundred  dollars,  for  failure  to  answer  within  the 
time  required  by  law,  when  the  effect  of  the  application  is  to  call 
for  a  review  of  an  order  of  the  trial  court,  made  after  the  refusal 
of  the  clerk  to  enter  the  default,  denying  the  plaintiff's  motion  to 
direct  the  entry  of  judgment  in  his  favor. 

APPLICATION  for  Writ  of  Mandate  to  be  directed  to  the 
Clerk  of  the  Superior  Court  of  San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Webster,  Webster  &  Blewett,  for  Petitioner. 

A.  H.  Carpenter,  and  Walter  F.  Lynch,  for  Respondent. 

THE  COURT. — ^An  action  was  brought  in  the  above  entitled 
court  by  petitioner  against  Samuel  Hinckley  and  A.  T.  Karry 
to  recover  the  sum  of  twenty-five  hundred  dollars.  Plaintiff 
daimed  that  Karry  was  in  default  for  failure  to  answer  and 
made  demand  that  the  clerk  of  the  court  enter  said  default, 
which  he  refused.  Thereupon  plaintiff  moved  the  court  to 
direct  judgment  to  be  entered  in  her  favor  on  the  ground 
that  said  defendant  had  not  answered  to  the  complaint  of 
plaintiff  within  the  time  allowed  by  law.  According  to  an 
allegation  of  the  petition  herein  it  appears:  **That  thereafter, 
to  wit,  on  the  19th  day  of  January,  1914,  said  above  entitled 
motion  coming  on  regularly  for  hearing  upon  the  entire  record 
including  said  demand  for  default  the  same  was  by  the  court 
denied." 

The  proceeding  here  is  in  form  a  petition  for  a  writ  of 
mandate  to  compel  the  said  clerk  to  enter  the  default  of  said 
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defendant,  but  the  effect  of  the  application  is  to  call  for  a 
review  of  the  said  order  of  the  superior  court.  As,  admit- 
tedly, we  have  no  direct  appellate  jurisdiction  of  said  cause 
pending  in  said  court  (Cal.  Const.,  art.  VI,  sec.  4),  we  think  the 
same  incapacity  attends  the  consideration  of  the  application 
and  that  the  principle  is  the  same  as  that  involved  in  Uic.^ty 
Land  etc.  Co.  v.  Glader,  6  Cal.  App.  114,  [91  Pac.  414J,  and 
Stewart  v.  Torrance,  9  Cal.  App.  209,  [98  Pac.  396]. 

The  cause  is  therefore  transferred  to  the  supreme  court.* 


[Crim.  No.  260.    Third  Appellate  District.— May  7,  1914.] 

THE    PEOPLE,  Respondent,  v.   WILLIAM    DESMOND, 

Appellant. 

Gbiminal  Law — ^Brinqinq  Revolver  into  jAn>— Sufficienct  of  In- 
fOBMATiON — Redundancy.— An  information  which  charges  that  the 
aeensed  "did  willfully  and  unlawfuUj  and  feloniously  bring,  and 
aid  and  abet  in  bringing  into  the  county  jaU  of  the  county  of  Santa 
Claim,  a  certain  firearm,  to  wit,  a  loaded  revolver,  and  that  the  said 
defendant  was  not  then  or  there  or  at  all  authorized  by  law  so  to 
do,"  sets  forth  an  offense  under  section  171a  of  the  Penal  Code. 
The  expression  ''and  aid  and  abet  in  bringing,"  and  the  term 
'loaded,"  are  unnecessary  and  may  be  disregarded  as  superfluous 
features  of  the  information. 

In. — CHAB0IN9    AOGUSID    AS    PbINCIPAI/— PbOOF    OF    ABETTING    CrIMB. — 

Having  charged  the  defendant  as  prinr»lpal,  it  is  open  to  the  people 
to  prove  that  he  actually  committed  the  offense,  or  that  he  aided 
and  abetted  in  its  commission  or  advised  and  encouraged  its 
eonunission. 
Id. — Elements  of  Crihs—Necessity  of  Weapon  Being  Loaded.— The 
statute  does  not  require  the  weapon  to  be  loaded  in  order  that  the 
offense  may  be  committed. 


*After  the  papers  in  this  proceeding  had  been  transferred  to  the  clerk 
of  the  supreme  court,  that  court  held  that  the  district  court  of  appeal 
had  jurisdiction  of  the  proceeding  and  directed  a  return  of  the  papers 
and  that  the  district  court  of  appeal  should  proceed  to  a  decision  of  the 
eause.  The  opinion  of  the  supreme  court  is  reported  in  167  CaL  727. 
The  decision  of  the  district  court  of  appeal  disposing  of  the  appUeatioa 
was  rendered  on  September  21,  lOli. 
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Id. — SuiTiciENOT  or  ETvidsngx — Oobbobobation  of  Aggompligi. — In  this 
prosecution  for  bringing  a  revolyer  into  a  connty  jail  the  testimony 
of  an  accomplice  is  sufficiently  corroborated;  the  statements  of 
defendant  tending  to  connect  Mm  with  the  eommisBion  of  the  offense, 
and  bcfing  sufficient  to  meet  the  requirement  of  section  1111  of  the 
Penal  Code. 

Id. — EviDXNGB  OF  Abbttino  Crime — Yaruncx. — Evidence  showing  that 
the  defendant  simply  "advised  and  encouraged"  the  commission  of 
the  crime,  did  not  create  a  variance;  the  information  charging, 
l>ringing  and  abetting  in  bringing  the  weapon  into  the  jaiL 

Id.~Cros8-sxamination  OF  WiTNSSS — ^Imfrofbr  Qxtbstion. — In  such 
prosecution  it  is  proper  to  sustain  an  objection  to  a  question  to  a 
witness  for  the  people  on  cross-examination  "And  Mr.  Desmond  (the 
accused)  did  not  assist  you  in  any  way  in  getting  the  gun  into  the 
jail  did  hef  such  a  question  being  for  the  jury  to  answer  and  not 
for  the  witness. 

Id.— Harmless  Error  in  Examination  of  Witnxss.— If  such  witness 
already  has  testified  of  an  agreement  between  himself  and  the 
accused  to  get  a  revolver  and  deliver  it  to  the  accused  in  jail,  error, 
if  any,  in  allowing  him  to  state  why  he  brought  the  weapon  into  the 
jail  is  harmless. 

Id. — Delivery  of  Bbvolvxr  With  Loaded  Shxlls  to  Person  in  Jail— 
Instruction  as  to  Commission  of  Crime. — An  instruction:  "If  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant procured  the  witness  Savage  to  bring  a  revolver  into  the  county 
jail,  as  charged  in  the  information,  and  that  this  revolver  was  not 
loaded  but  that  the  revolver  was  delivered  to  the  defendant  in  the 
county  jail  by  Savage  accompanied  by  loaded  shells  that  might  be 
used  to  load  the  weapon,  and  that  these  shells  were  delivered  to  the 
defendant  by  Savage,  along  with  the  revolver,  then  I  charge  you 
that  it  is  not  necessary  for  you  to  find  that  the  revolver  when  so 
delivered  to  the  defendant  was  actually  loaded  at  the  time  in  order 
to  find  him  guilty  under  the  information,"  while  not  happily  phrased, 
could  not  prejudice  the  defendant. 

Id, — Partioipation  in  Crime— Inagguratb  Instruction. — An  instruc- 
tion to  the  jury:  "If  you  believe  from  the  evidence  beyond  a  reason- 
able doubt,  that  the  defendant  did  not  himself  commit  the  offense 
charged  in  the  information,  but  that  such  offense  was  committed 
and  that  the  said  defendant  knowing  that  such  crime  was  to  be 
committed,  and  being  present  aided  and  abetted  in  its  commission, 
or,  not  being  present,  advised  and  encouraged  its  commission,  it  is 
your  duty  to  find  him  guilty  of  the  crime  charged,"  while  inaccurate 
in  view  of  the  accused  being  charged  as  a  principal,  and  also  aa  an 
aider  and  abettor,  does  not  warrant  a  reversal. 
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Id. — Instruction — When  Does  not  Invade  Peovinci  of  Juby. — An 
instruction:  ''It  is  not  neceseary  that  the  defendant  shonld  have  been 
present  with  the  witness  Savage  on  the  outside  of  the  county  jail 
of  Santa  Clara  County  at  the  time  the  revolver  is  alleged  to  have 
been  brought  into  said  jail  by  said  Savage,  but  if  you  believe  from  tUc 
evidence  beyond  a  reasonable  doubt  that  said  revolver  was  brought 
into  said  jail  as  charged  in  the  information,  and  that  the  defendant 
knowingly  aided  and  abetted  in  the  bringing  in  of  said  revolver  and 
was  present  when  the  same  was  so  brought  in,  and  received  said 
revolver  from  said  Savage  and  concealed  the  same,  you  are  justified 
in  finding  the  defendant  guilty,"  does  not  invade  the  province  of 
the  jury  and  is  not  otherwise  erroneous. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County  and  from  an  order  refusing  a  new  trial.  W.  A. 
Beasley,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  S.  Crittenden,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

BURNETT,  J.— The  information  under  which  defendant 
was  convicted  charged  that  **on  or  about  the  11th  day  of 
February,  A.  D.  1913,  he  did  willfully  and  unlawfully  and 
feloniously  bring,  and  aid  and  abet  in  bringing  into  the  county 
jail  of  the  county  of  Santa  Clara,  a  certain  firearm,  to  wit, 
a  loaded  revolver,  and  that  the  said  defendant  was  not  then 
or  there  or  at  all  authorized  by  law  so  to  do."  The  accusa- 
tion was  brought  under  section  171a  of  the  Penal  Code  which 
makes  it  a  felony  for  "any  person,  not  authorized  by  law" 
to  bring  "into  any  state  prison,  jail,  or  reformatory  in  this 
state  .  .  .  any  firearms,  weapons  or  explosives  of  any  kind." 
It  is  apparent,  therefore,  that  the  information  sets  forth  an 
offense  condemned  by  the  statute.  It  is  true  that  some  re- 
dundancy is  manifest  but  this  does  not  invalidate  the 
information  nor  affect  its  sufficiency.  For  instance,  the  ex- 
I  ression  "and  aid  and  abet  in  bringing"  and  the  following 
term,  "loaded,"  were  unnecessary.  "All  persons  concerned 
in  the  commission  of  a  crime  .  .  .  and  whether  they  directly 
commit  the  act  constituting  the  offense  or  aid  and  abet  in  its 
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commission,  or,  not  being  present  have  advised  and  encour- 
aged its  commission  .  .  .  are  principals  in  any  crime  so  com- 
mitted" (Pen.  Code,  sec.  31),  and  the  distinction  between 
an  accessory  before  the  fact  and  a  principal  in  cases  of  felony 
has  been  abrogated  and  both  may  be  charged  as  principals. 
(Pen.  Code,  sec.  971;  People  v.  Nolan,  144  Cal.  75,  [77  Pac. 
774].)  In  other  words,  having  charged  the  defendant  as 
principal,  it  was  open  to  the  district  attorney  to  prove  that 
the  former  actually  committed  the  oflfense  or  that  he  aided 
and  abetted  in  its  commission,  or  advised  and  encouraged  its 
commission.  It  is  also  apparent  that  the  statute  does  not 
require  the  weapon  to  be  ** loaded."  In  considering  this  case 
we  may  therefore  disregard  these  superfluous  features  of  the 
information. 

The  claim  is  made  seriously  that  the  evidence  is  insufficient 
to  support  the  verdict.  More  specifically,  it  resolves  itself 
into  the  contention  that  there  is  not  sufficient  corroboration 
of  the  testimony  of  witness  J.  J.  Savage,  who  was  admittedly 
an  accomplice.  In  this  we  think  appellant  is  in  error.  Sav- 
age and  one  Frank  Cody  had  been  arrested  and  committed  to 
the  county  jail  for  an  oflfense  at  Gilroy  and  they  were  taken 
back  to  that  place  and  sentenced  to  the  county  jail  for  petit 
larceny  and  again  returned  to  the  custody  of  the  sheriff  on 
February  11,  1913.  They  were  not  searched  at  the  time 
they  were  so  returned.  Subsequently,  Deputy  Sheriff  Buffing- 
ton  discovered  in  the  sewer  in  the  jail  a  pistol  loaded  with 
five  shells.  Savage  testified  that  prior  to  said  February  11 
he  had  a  conversation  with  defendant  and  that  "Desmond 
asked  me  about  a  gun;  said  that  if  he  had  a  gun  he  could 
smoke  his  way  out  of  the  jail;  he  expected  to  get  the  cook- 
house job  when  the  cook  went  out.  ,  .  .  Why  he  told  me 
that  he  would  like  to  have  the  gun.  I  told  him  the  gun  would 
be  worth  some  money.  He  said,  'how  much?'  I  said,  *  three 
or  four  dollars.'  He  said,  'bring  it  up,  that  is  priceless.' 
So  I  went  back  to  Gilroy,  brought  the  gun  up.  .  .  .  Q.  And 
to  whom  did  you  deliver  itt  A.  I  delivered  it  to  Desmond." 
The  record  contains  two  statements  made  voluntarily  by  the 
defendant,  one  to  Buffington  and  the  other  to  the  sheriff  and 
the  district  attorney.  In  the  former  he  admitted  that  he  had 
the  weapon  in  his  possession  for  some  days  and,  in  reply  to 
the  statement  of  BuflSngton:  "Bill,  what  in  the  world  was 
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you  doing  with  that  gun  for  ten  days;  they  say  you  were 
going  to  smoke  up  the  joint  and  shoot  your  way  out;  Bill, 
would  you  have  done  thatt"  He  answered:  **Well,  I  don*t 
know  whether  I  would  or  not  or  I  might  have  done  it  or  I 
talked  of  doing  it.**  In  the  other  statement  which  was  taken 
down  and  transcribed  by  the  oflScial  repoi-ter,  these  questions 
and  answers  appear:  **Q.  Well  now,  did  you  have  any  under- 
standing with  him  that  he  would  give  it  to  you  when  he  came 
in,  or  how  did  he  happen  to  come  up  and  give  it  to  yout 
A.  He  spoke  to  me  two  or  three  times  about  the  gun  before 
he  brought  it  in  at  all.  Q.  And  was  it  understood  that  you 
would  take  care  of  it  for  himt  A.  Well,  the  chances  are  if  he 
got  it  in  that  he  would  give  me  the  gun,  and  he  did,  the  day 
after  he  got  in,  he  came  and  gave  it  to  me.  Q.  Why  wouldn't 
he  keep  it  himself  t  A.  I  don't  understand  why.  He  asked 
me  if  I  would  use  it,  and  I  told  him  I  didn't  know,  that  pos- 
sibly I  may.  .  .  ,  Q.  When  he  brought  it  he  brought  it  right 
to  you?  A.  He  did  sir.  Q.  That  had  already  been  agreed 
that  before  he  went  down  if  he  brought  it  in  he  would  give 
it  to  yout  A.  Yes."  We  think  the  foregoing  statements  of 
defendant  tend  to  connect  him  with  the  commission  of  the 
offense  and  are  sufScient  to  meet  the  requirement  of  section 
1111  of  the  Penal  Code.  It  is  true  that,  when  asked  cate- 
gorically, defendant  denied  that  he  encouraged,  advised,  or 
requested  Savage  to  obtain  the  pistol  but  the  jury  had  the 
right  to  act  upon  the  portion  of  his  testimony  that  was  more 
unfavorable  to  his  cause. 

We  can  see  nothing  of  merit  in  the  contention  that  by 
reason  of  the  evidence  showing  that  defendant  simply  **  ad- 
vised and  encouraged"  the  commission  of  the  crime  a  variance 
was  thereby  created,  the  information  containing  the  allegation 
that  he  ** aided  and  abetted"  in  the  offense.  As  we  have 
already  seen,  he  was  also  charged  as  a  principal  and  we  can 
see  no  good  reason  why  by  virtue  of  said  unnecessary  allega- 
tion as  to  aiding  and  abetting  the  people  should  have  been  pre- 
cluded from  showing  any  facts  that  would  place  the  defendant 
in  the  category  of  principal  as  defined  by  the  code.  If  it 
had  been  charged  simply  that  he  committed  the  offense  there 
would  be  no  doubt  that  the  people  would  be  permitted  to 
prove  that  he  actually  brought  the  weapon  into  the  jail  or 
''aided  and  abetted  in"  or  ''advised  and  encouraged"  the 
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commission  of  the  act  and,  under  the  infonnation  here,  we 
think  the  scope  of  inquiry  was  equally  as  broad.  If  the  in- 
formation had  charged  that  the  defendant  had  committed  the 
offense  by  aiding  and  abetting  in  its  commission  there  would 
be  some  force  in  appellant's  contention,  but  no  such  situa- 
tion is  presented.  We  have  not  overlooked  the  daim  of  the 
attorney-general  that  there  was  evidence  that  the  defendant 
** aided  and  abetted"  in  the  commission  of  the  offense,  but  we 
are  satisfied  the  other  feature  is  covered  by  the  information. 

The  alleged  errors  in  the  rulings  upon  the  admissibility  of 
evidence  are  so  inconsequential  as  hardly  to  merit  attention. 

The  objection  was  properly  sustained  to  the  following  ques- 
tion asked  of  Savage  on  cross-examination:  ''And  Mr.  Des- 
mond did  not  assist  you  in  any  way  in  getting  the  gun  into 
tie  jail,  did  het"  That  was  for  the  jury  to  answer  and  not 
for  the  witness.  He  was  interrogated  fully  as  to  the  facts 
and  if  his  opinion  as  to  whether  the  defendant's  acts  amounted 
to  assistance  would  be  admissible  it  is  clear  that  it  would 
have  been  of  no  aid  to  the  jury. 

Ihe  district  attorney  asked  Savage  this  question:  "Did  you 
see  Desmond  load  the  gunt"  But  even  if  the  court  erred 
in  overruling  the  objection  the  error  was  without  prejudice, 
for  the  answer  was:  "I  did  not." 

It  was  clearly  proper  for  the  witness  to  testify  that  he  de- 
livered the  pistol  to  Desmond.  The  conduct  of  defendant  in 
receiving  it  would,  of  course,  be  a  circumstance  tending  to 
connect  him  with  the  crime.  It  is  obvious  that  no  harm  was 
done  by  the  answer  to  the  question:  **Why  did  you  bring  that 
pistol  into  the  jail,  Mr.  Savage?"  The  answer  which  he  gave 
would  necessarily  be  inferred  from  the  facts  to  which  he 
testified.  Since  he  declared  that  he  had  an  agreement  witu 
the  defendant  to  get  it  and  deliver  it  to  defendant,  it  would 
quite  naturally  follow  that  his  purpose  in  bringing  the  pistol 
into  the  jail  was  to  deliver  it  to  Desmond,  and  whether  the 
question  was  technically  objectionable  or  not  the  answer  could 
not  possibly  add  anything  to  the  criminating  effect  of  his 
other  testimony. 

Complaint  is  made  of  this  instruction :  "If  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that  the  defendant 
procured  the  witness  Savage  to  bring  a  revolver  into  the 
oounty  jail,  as  charged  in  the  informatioUi  and  that  this  re- 
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volver  was  not  loaded  but  that  the  revolver  was  delivered  to 
the  defendant  in  the  county  jail  by  Savage  accompanied  by 
loaded  shells  that  might  be  used  to  load  the  weapon,  and  that 
these  shells  were  delivered  to  the  defendant  by  Savage,  along 
with  the  revolver,  then  I  charge  you  that  it  is  not  necessary 
for  you  to  find  that  the  revolver  when  so  delivered  to  the 
defendant  was  actually  loaded  at  the  time  in  order  to  find 
him  guilty  under  the  information." 

The  instruction,  while  not  happily  phrased,  could  not  have 
prejudiced  defendant.  The  word  "procured"  implied  a 
greater  burden  for  the  prosecution  than  the  statute  demands. 
To  be  guilty  of  the  offense  charged  it  was  not  necessary  for 
the  defendant  to  have  "procured"  or  induced  Savage  to  per- 
petrate the  act  charged.  To  "aid  and  abet"  or  to  "advise 
and  encourage"  falls  short  of  "procure."  But  the  substan- 
tive part  of  the  instruction  is  the  direction  in  reference  to 
the  cartridges  and  the  unloaded  pistol.  What  precedes  is 
mere  matter  of  inducement,  as  the  manifest  purpose  of  the 
instruction  was  to  inform  the  jury  that  the  circumstance  of 
the  pistol  being  unloaded  was  not  suflScient  to  prevent  a  ver- 
dict of  guilty  if  cartridges  accompanied  the  delivery  of  the 
pistol.  Of  this  appellant  cannot  justly  complain,  since  the 
statute  makes  no  distinction  between  a  "loaded"  and  an 
"unloaded"  weapon.  The  instruction  is  hypothetical  in  form 
and  does  not  assume  any  fact  in  dispute. 

Instruction  12  is  subject  to  criticism  for  inaccuracy. 
Therein  the  jurors  were  directed  that  "if  you  believe  from 
the  evidence  beyond  a  reasonable  doubt,  that  the  defendant 
did  not  himself  commit  the  offense  charged  in  the  informa- 
tion but  that  such  offense  was  committed  and  that  the  said 
defendant  knowing  that  such  crime  was  to  be  committed,  and 
being  present  aided  and  abetted  in  its  commission  or  not  being 
present,  advised  and  encouraged  its  commission,  it  is  your 
duty  to  find  him  guilty  of  the  crime  charged." 

If  he  had  been  charged  simply  as  a  principal  no  fault  could 
be  found  with  said  instruction.  Having  been  accused,  how- 
ever, as  a  principal  and  also  as  an  aider  and  abettor,  the  ap- 
pellant reduces  the  instruction  to  this  absurdity:  If  you 
believe  the  offense  was  committed  but  that  the  defendant  did . 
not  commit  it  or  aid  and  abet  in  its  commission  but  you  be- 
lieve furthermore  that  the  defendant  did  aid  and  abet  in  its 
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connmission  you  must  find  him  guilty.  We  think  it  manifest, 
though,  that  the  court  intended  by  the  expression,  "did  not 
himself  commit  the  offense  charged  in  the  information"  the 
actual  piarticipation  in  the  act  of  bringing  the  weapon  into 
the  jail  and  we  are  satisfied  it  was  so  understood  by  the  jury 
Otherwise,  the  instruction  would  be  contradictory  and  mean- 
ingless and  in  that  view  would  not  warrant  a  reversal  of  the 
cause. 

Appellant  inveighs  with  considerable  warmth  against  thia 
instruction:  **It  is  not  necessary  that  the  defendant  should 
have  been  present  with  the  witness  Savage  on  the  outside 
of  the  county  jail  of  Santa  Clara  County  at  the  time  the 
revolver  is  alleged  to  have  been  brought  into  said  jail  by  said 
Savage,  but  if  you  believe  from  the  evidence  beyond  a  reason- 
able doubt  that  said  revolver  was  brought  into  said  jail  as 
charged  in  the  information,  and  that  the  defendant  knowingly 
aided  and  abetted  in  the  bringing  in  of  said  revolver  and  was 
present  when  the  same  was  so  brought  in,  and  received  said 
revolver  from  said  Savage  and  concealed  the  same,  you  are 
justified  in  finding  the  defendant  guilty.*' 

We  do  not  find  any  substantial  basis  for  appellant's  crit- 
icism. The  instruction  does  not  invade  the  province  of  the 
jury.  No  fact  is  assumed  and  the  only  valid  objection  is  that 
the  instruction  required  of  the  people  more  than  the  law 
exacts.  If  the  jurors  believed  the  offense  was  committed  and 
that  defendant  aided  and  abetted  in  its  commission  it  was 
not  necessary  for  them  to  go  further  and  believe  that  he  **  con- 
cealed" the  revolver  in  order  to  convict. 

In  this  connection  it  may  be  said,  also,  that  the  action  of 
defendant  in  concealing  the  weapon  under  the  circumstances 
detailed  was  some  evidence  that  he  aided  and  abetted  in  the 
commission  of  the  crime. 

We  have  considered  said  instructions  as  though  not  given 
on  request  of  appellant,  although  as  to  that  the  record  is 
silent. 

We  have  failed  to  discover  any  injustice  in  the  conviction 
of  defendant  and  the  judgment  and  order  are,  therefore, 
affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Civ.  No.  1198.    TUrd  Appellate  DiBtriet.— May  7,  1014.] 

WILLIAM  DURBBOW,   Appellant,  v.  J.  P.   CHESLET, 

Respondent. 

Default  Judombitt— Appeal  ntoic  Order  Vaoatino — Jurisdichom  of 
Trial  Court  to  Beconsider  Matter.— After  the  perfeeting  of  an 
appeal  from  an  order  setting  aside  a  default  judgment,  the  superior 
court  is  without  jurisdiction  to  permit  the  matter  to  be  reopened 
upon  fortified  affidavits  or  anj  new  showing. 

Id.— Order  Vacating  Detaui/p— Beversal  on  Appeal. — Although  an 
order  setting  aside  a  default  judgment  for  inadvertence  wiU  not 
be  reversed  except  where  an  abuse  of  discretion  is  shown  in  making  it, 
and  any  doubt  that  may  exist  should  be  resolved  in  favor  of  the 
application,  to  the  end  of  securing  a  trial  upon  the  merits,  yet  if 
no  valid  excuse  for  the  inadvertence  is  made,  the  order  will  be 
vacated  on  appeal. 

Id.— ApFiDAviT  op  Attorney — iNsuvnciBNGT  to  Warrant  Vacation  op 
Default. — An  affidavit  of  the  defendant's  attorney  reciting  that  he 
did  not  file  an  answer  in  time  because  there  were  other  actions  pend- 
ing  bertween  the  parties,  and  that  he  had  a  conversation  with  the 
plaintifif's  attorney  relative  to  the  consolidation  of  all  the  actions, 
does  not  warrant  the  court  in  vacating  a  default  judgment,  when  it 
does  not  appear  that  the  plaintiff's  attorney  consented  to  the  con- 
solidation, but  it  does  appear,  by  his  uncontradicted  affidavit,  that 
the  suggested  consolidation  came  before  the  court  on  the  defendant'^ 
motion  and  was  denied  seven  days  before  the  last  day  given  the 
defendant  by  law  in  which  to  answer. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County  setting  aside  a  default  judgment.  H.  D.  Gregory, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  R.  King,  and  Carleton  Gray,  for  Appellant. 

E.  J.  Corkin,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  appeal  from  an  order  setting 
aside  a  default  judgment.  The  action  was  claim  and  delivery. 
Summons  was  duly  served,  on  June  28,  1913.  On  July  9, 
1913^  the  default  of  defendant  was  duly  entered  and^  on  the 


Digitized  by  VjOOQ IC 


May,  1914.]  Dubbrow  v.  Cheslet.  417 

same  day,  counsel  for  plaintiff  appeared  in  court  and  sub- 
mitted evidence  in  support  of  the  complaint  and  judgment 
was  entered  and  recorded.  Thereafter  and  on  the  same  day, 
defendant's  attorney  filed  a  notice  of  motion  to  set  aside 
said  judgment  on  the  ground  of  mistake,  inadvertence,  and 
excusable  neglect  and  the  court  ordered  plaintiff  and  his  at- 
torney to  appear  on  July  15,  1913,  and  show  cause  why  said 
motion  should  not  be  granted.  The  motion  was  supported  by 
the  aflSdavit  of  defendant  and  by  affidavit  of  his  attorney, 
B.  J.  Corkin,  and  was  opposed  by  affidavit  of  plaintiff's  at- 
torney. Defendant's  attorney,  in  his  affidavit,  stated  that 
summons  and  complaint  were  handed  him  on  June  28,  1913, 
and  proceeds:  "I  was  prevented  from  acting  in  the  action 
owing  to  the  fact  that  there  were  other  actions  between  the 
same  party  and  I  had  a  conversation  with  the  plaintiff's  at- 
torney that  all  these  actions  would  be  consolidated  and  tried 
as  one  action  and  that  this  was  the  best  manner  to  proceed 
and  that  when  this  was  done  all  of  the  actions  would  be  de- 
cided together.  I  further  state  that  I  have  fully  and  fairly 
considered  the  facts  in  this  action  and  believe  that  J.  P. 
Chesley  has  a  good  and  substantial  defense  for  the  action  and 
I  verily  believe  the  same  to  be  true."  Defendant  deposed: 
"That  on  June  28,  1913,  I  gave  the  same  (referring  to  the 
summons)  to  E.  J.  Corkin,  of  Corkin  &  Corkin,  attorneys, 
with  instructions  that  the  same  be  answered  in  due  time,  and 
that  I  presumed  that  it  had  been  done."  He  further  states 
that  he  believes  he  has  a  good  and  ''alid  defense  to  the  action 
and  has  been  so  advised  by  his  attorneys. 

Plaintiff's  attorney  deposed  that,  on  June  30,  1913,  defend- 
ant made  a  motion  in  said  action  that  said  action  and  certain 
other  actions  (giving  their  titles)  be  consolidated ;  that  plain- 
tiff opposed  said  motion  and  the  court  denied  the  same;  ''that 
at  the  time  said  motion  was  denied  said  defendant  had  re- 
maining seven  days  in  which  to  appear  in  said  action;  and 
that  since  said  motion  was  denied  affiant  never  had  any  con- 
versation whatever  with  said  E.  J.  Corkin  or  with  any  of  the 
counsel  for  defendant  in  regard  to  consolidating  said  actions 
and  affiant  never,  at  any  time,  had  any  conversation  with  any 
one  extending  the  time  for  said  defendant  to  appear  in  said 
aetion."  The  motion  was  heard  on  these  affidavits,  on  July 
15,  1913,  and  the  court  on  that  day  granted  the  same.    Plain- 
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tiff,  on  the  same  day,  filed  notice  of  appeal  from  the  order 
to  this  court. 

The  following  August  defendant's  attorneys  served  and 
filed  a  notice  that  they  would  move  the  court,  at  a  time  noticed, 
'Hhat  the  order  setting  aside  default  judgment,  and  allowing 
the  defendant  in  the  above  entitled  action  to  file  an  answer, 
be  reconsidered,  and  that  defendant  be  allowed  to  file  an 
amended  affidavit  of  merits,  and  to  reconsider  the  whole 
matter,  and  upon  the  affidavits  filed,  and  the  amended  affi* 
davit  to  be  filed,  and  all  the  papers  on  record  in  this  action 
to  make  a  new  order  setting  aside  the  default  judgment,  and 
allowing  the  case  to  be  tried  upon  the  issue  alleged  in  the 
complaint  and  denied  in  the  answer  on  file."  The  court 
granted  this  motion.  It  is  not  necessary  further  to  state  what 
appears  in  the  record  concerning  the  hearing  of  this  last 
motion.  In  an  opinion  in  the  action,  filed  December  31, 1913, 
on  motion  by  respondent  to  dismiss  the  appeal,  it  was  very 
clearly  pointed  out  that,  after  taking  and  perfecting  the  ap- 
peal from  the  order  or  judgment  made  by  the  superior  court 
to  this  court,  the  superior  court  lost  jurisdiction  ''to  make 
any  order  or  to  carry  out  any  proceedings  in  such  action  which 
would  have  the  effect  of  vitiating  the  appeal  or  preventing  the 
review  of  all  alleged  errors  brought  up  by  a  duly  prepared 
and  authenticated  record.''  The  question  now  before  us  ia 
confined  to  the  record  of  the  proceedings  first  taken  on  the 
motion  to  set  aside  the  default  judgment.  The  court  was 
without  jurisdiction  to  permit  the  matter  to  be  reopened  upon 
fortified  affidavits  or  any  new  showing  that  was  attempted  to 
be  made. 

It  is  the  rule  that  an  order  setting  aside  a  default  judgment 
will  not  be  reversed  except  where  an  abuse  of  discretion  is 
shown  in  making  it  {Merchants*  Ad-Sign  Co.  v.  Los  Angeles, 
128  Cal.  619,  [61  Pac.  277]) ;  and  any  doubt  that  may  exist 
should  be  resolved  in  favor  of  the  application,  to  the  end  of 
securing  a  trial  upon  the  merits.  *'The  appellate  court  will, 
therefore,  be  less  inclined  to  reverse  an  order  granting,  than 
one  refusing,  an  application  to  open  a  default."  (Jergins 
V.  Schenck,  162  Cal.  747,  [124  Pac.  426].  See,  also,  O'Brien 
V.  Leach,  139  Cal.  220,  [96  Am.  St.  Bep.  105,  72  Pac.  1004].) 
In  People  v.  O'Connell,  23  Cal.  282,  the  default  judgment  was 
set  aside  on  motion  without  any  affidavit  or  other  showing. 
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The  order  was  reversed,  the  court  saying:  ''The  facts  should 
be  made  to  appear  by  affidavit,  or  other  proper  proof  showing 
that  the  case  is  one  provided  for  by  said  section  (Practice  Act, 
sec.  68)  to  authorize  the  court  to  make  the  order."  In  Bailey 
v.  Taaffe,  29  Cal.  423,  the  order  setting  aside  the  default  judg- 
ment was  reversed  on  the  ground  that  the  affidavit  in  support 
of  the  motion  was  insufficient.  In  speaking  of  the  discretion 
with  which  the  trial  court  is  clothed,  in  such  case,  the  court 
said:  **the  discretion,  however,  is  not  a  capricious  or  arbi- 
trary discretion,  but  an  impartial  discretion,  guided  and  con- 
trolled in  its  exercise  by  fixed  legal  principles.  It  is  not  a 
mental  discretion,  to  be  exercised  ex  gratia,  but  a  legal  dis- 
cretion to  be  exercised  in  conformity  with  the  spirit  of  the 
law,  and  in  a  manner  to  subserve  and  not  to  impede  or  defeat 
the  ends  of  substantial  justice."  It  was  also  suggested,  as 
the  proper  practice,  though  not  absolutely  necessary,  that  the 
applicant  should  exhibit  to  the  court  his  proposed  answer; 
and  if  the  appellate  court  is  satisfied  from  the  showing,  made 
on  the  motion,  that  the  court  below  has  come  to  an  erroneous 
conclusion,  the  party  complaining  of  the  error  is  as  much  en- 
titled to  a  reversal  in  a  case  like  the  present  as  in  any  other. 
In  Sherman  v.  Jorgensen,  106  Cal.  483,  [39  Pac.  863],  the  court 
said:  "Inadvertence  in  the  abstract  is  no  plea  upon  which  to 
set  aside  a  default.  The  court  must  be  made  acquainted  with 
the  reasons  for  the  inadvertence ;  and,  if  satisfactory,  will  act 
upon  them  and  relieve  from  burdens  caused  by  them ;  but,  if 
the  inadvertence  is  wholly  inexcusable,  as  if  it  arises  from 
gross  negligence,  the  court  will  not  look  upon  it  kindly,  and 
will  have  none  of  it."  Redding  etc.  Min.  Co.  v.  National 
Surety  Co.,  18  Cal.  App.  488,  [123  Pac.  544],  was  another  case 
where  an  order  opening  a  default  was  reversed  for  insufficient 
showing  in  its  support. 

We  think  the  affidavit  of  defendant's  attorney  is  wholly  in- 
sufficient as  a  basis  for  the  order.  In  the  statement  that  he 
had  a  conversation  with  plaintiflE's  attorney  concerning  the 
consolidation  of  certain  cases,  not  identified  or  shown  to  have 
any  necessary  relation  to  each  other,  it  does  not  appear  that 
plaintiff's  attorney  consented  to  such  consolidation,  and  in 
the  uncontradicted  affidavit  of  plaintiff's  attorney  it  appears 
that  the  suggested  consolidation  came  before  the  court  on  de- 
fendant's motion  and  was  denied,  seven  days  before  the  last 
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day  given  defendant  by  law  in  which  to  answer.  Conceding 
that  such  conversation  occurred  before  the  motion  last  referred 
to  was  made  and  denied,  nothing  was  said  during  the  con- 
versation about  extending  the  time  in  which  to  answer  the 
complaint.  In  fact,  had  a  consolidation  of  certain  cases  been 
contemplated,  it  would  still  have  been  the  duty  of  defendant 
to  answer  in  time.  The  most  that  can  be  said  of  the  affidavit 
is  that  defendant's  attorney  had  a  conversation  with  plain- 
tiff's attorney  about  pursuing  a  certain  course,  but  nothing 
appears  to  show  that  any  agreement  or  understanding  grew 
out  of  the  conversation.  On  the  contrary,  it  appears,  as 
already  stated,  by  the  uncontradicted  affidavit  of  plaintiff's 
attorney  that  he  opposed  a  consolidation  and  the  court  refused 
to  make  the  order.  The  excuse  for  not  answering  or  other- 
wise appearing,  it  seems  to  us,  is  wholly  wanting  in  merit,  and 
that  the  trial  court  erred  in  accepting  it  as  sufficient 
The  order  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  1222.    Third  Appellate  District.— May  9,  1914.] 

ROBERT  HOWARD  SMILIE,  Respondent,  v.  FLORENCE 
LUCIA  SMILIE,  Appellant. 

AppEAir— REvncw  OP  Order  Based  Upon  Conplictino  AFproAvrre. — ^In 
the  consideration  of  an  appeal  fropa  an  order  made  upon  affidavits, 
involving  the  decision  of  a  question  of  fact,  this  court  is  bound  by 
the  same  rule  that  controls  it  where  oral  testimony  is  presented  for 
review;  if  there  is  any  conflict  in  the  affidavits,  those  in  favor  of 
the  prevailing  party  must  be  taken  as  true,  and  the  facts  stated 
therein  must  be  considered   as  established. 

Id. — Affidavits  in  Favor  op  Successful  Party — What  Deemed  to 
Establish. — As  error  is  not  presumed,  and  all  intendments  are  in 
favor  of  the  action  of  the  lower  court,  it  follows  that  the  affidavits 
in  behalf  of  the  successful  party  are  deemed  to  establish  not  only 
the  facts  directly  stated  therein,  but  also  all  facts  which  may 
reasonably  be  inferred  or  presumed  from  the  direct  and  poeitiy» 
statements. 
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Id. — DivoBCE — Motion  vok  Chamqx  or  Venue— -Besidxnce  of  Defend- 
ant.— A  motion  by  the  wife,  in  an  action  against  her  for  divorce, 
to  change  the  place  of  trial  from  Alameda  to  Sacramento  County, 
on  the  ground  that  she  is  a  resident  of  the  latter,  is  properly  denied, 
where  it  appears  that  she  left  the  home  of  the  plaintiff  in  Alameda 
County,  without  his  consent  and  without  misconduct  on  his  part, 
taking  a  portion  of  her  personal  effects  with  her,  went  to  Sacramento 
County,  where  she  remained  only  one  day,  then  departed  for  a 
third  county,  taking  vith  her  all  the  personal  effects  she  had 
brought  from  Alameda  County,  and  did  not  return  to  Sacramento 
County  and  there  reside  although  she  entertained  an  intention  of  to 
doing. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  refusing  a  change  of  venue.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  B.  McLaughlin,  for  Appellant. 

Schwartz  &  Powell,  for  Respondent. 

CHIPMAN,  P.  J. — Motion  to  change  the  place  of  trial  from 
Alameda  County  to  Sacramento  County.  The  motion  was 
based  upon  the  demand  and  the  affidavit  of  defendant,  the 
ground  of  the  motion  being  that,  at  the  commencement  of  the 
action,  defendant  was  and  ever  since  has  been  a  resident  of 
Sacramento  County. 

The  action  is  for  divorce,  the  complaint  alleging  extreme 
cruelty,  and  was  filed  July  15,  1912. 

The  affidavit  states :  "That  since  the  28th  day  of  June,  1912, 
said  defendant,  Florence  Lucia  Smilie,  has  resided  in  and 
intends  to  continue  to  reside  in  the  county  of  Sacramento, 
state  of  California;  that  ever  since  said  28th  day  of  June, 
1912,  said  defendant,  Florence  Lucia  Smilie,  has  been  a  resi- 
dent of  said  county  of  Sacramento."  The  remaining  portion 
of  the  affidavit  relates  to  the  statement  to  her  counsel  of  the 
facts  connected  with  the  case  and  the  advice  given  that  she 
has  ''a  sufficient  and  substantial  defense  on  the  merits  to  said 
action." 

In  a  further  affidavit  defendant  sets  forth  the  following 
facts:  **That  on  the  28th  day  of  June,  1912,  said  defendant, 
Florence  Lucia  Smilie,  commenced  to  reside  at  1118  Twelth 
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Street,  in  the  city  of  Sacramento,  county  of  Sacramento,  state 
of  California,  at  which  point  all  her  property  and  personal 
effects  have  since  been ;  and  since  said  28th  day  of  June,  1912, 
said  defendant  has  continued  to  reside  in  the  city  of  Sacra- 
mento, county  of  Sacramento,  state  of  California,  except  while 
temporarily  absent  for  the  benefit  of  her  health  and  as  advised 
by  her  physician,  at  Tahoe  Pines,  on  Lake  Tahoe,  in  the  county 
of  Placer;  that  at  all  times  while  so  temporarily  absent,  she 
has  in  good  faith  intended  to  and  still  intends  to  return  to 
her  said  residence  in  the  city  of  Sacramento,  on  or  about  the 
first  day  of  September,  1912;  that  ever  since  said  28th  day 
of  June,  1912,  defendant  has  in  good  faith  intended  to  and 
still  intends  to  have  and  fix,  and  she  has  fixed  her  home  and 
habitation  and  residence  in  said  city  of  Sacramento,  county 
of  Sacramento,  state  of  California,  where  she  in  good  faith 
intends  to  reside  in  the  future." 

Counter-affidavits  were  filed  by  plaintiff  as  follows:  Mrs. 
A.  M.  Smith  deposed  that  her  address  is  1118  Twelfth  Street, 
Sacramento,  California.  **That  she  is  personally  acquainted 
with  Florence  Lucia  Smilie,  the  defendant  in  the  above  en- 
titled action;  that  the  said  defendant  came  to  the  residence 
of  affiant  on  the  28th  day  of  June,  1912,  from  her  previous 
residence  in  Berkeley,  Alameda  County,  California;  that  the 
said  defendant  remained  in  the  house  of  affiant  from  the  said 
28th  day  of  June,  1912,  to  the  30th  day  of  June,  1912,  and 
went  to  Lake  Tahoe  in  the  county  of  Placer,  state  of  Cali- 
fornia, and  that  since  said  30th  day  of  June,  1912,  the  said 
defendant  has  not  been  at,  nor  has  she  returned  to  the  resi- 
dence of  affiant.  That  said  defendant  took  with  her  at  the 
time  she  left  on  the  said  30th  day  of  June,  1912,  all  of  her 
personal  belongings  and  that  she  left  no  personal  belongings, 
clothes,  or  other  things  at  the  residence  of  affiant  (contrary 
to  defendant's  statement).  That  affiant  believes  that  if  the 
said  defendant  had  returned  to  the  city  of  Sacramento,  she 
would  have  come  to  the  residence  of  affiant  and  stayed  there 
with  her,  for  the  reason  that  the  sister  and  brother-in-law  of 
said  defendant  have  been  living  in  the  residence  occupied  by 
affiant  for  a  period  of  several  years  last  past.  That  during 
the  time  that  the  said  defendant  was  with  affiant  as  aforesaid, 
the  said  defendant  made  no  reference  of  any  kind  or  state- 
ment to  the  effect  that  she  intended  to  take  up  her  permanent 
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residence  and  place  of  abode  in  the  city  of  Sacramento.  That 
the  same  defendant  at  such  time  told  aflBant  that  she  was  going 
on  through  to  Lake  Tahoe.  That  affiant  thereupon  asked  the 
said  defendant  if  her  husband,  plaintiff  above  named,  was  to 
join  her  at  Lake  Tahoe,  and  the  said  defendant  replied  that 
he  was  not  coming  just  at  present;  and  further  affiant  saith 
not." 

Plaintiff  made  affidavit,  on  August  20,  1912,  as  follows: 
"That  he  is  the  plaintiff  in  the  above  entitled  action;  that  on 
the  29th  day  of  February,  1912,  at  the  time  of  the  marriage 
of  affiant  and  defendant,  defendant  was  a  resident  of  the 
state  of  Minnesota;  that  immediately  thereafter,  affiant  and 
defendant  came  to  the  county  of  Alameda,  state  of  California, 
to  the  home  of  affiant  to  reside;  that  defendant  then  and 
there  became  a  resident  of  said  county  of  Alameda,  and  con- 
tinued to  be  a  resident  thereof  up  to  and  including  the  time 
of  the  commencement  of  this  action,  and  was  a  resident  thereof 
on  the  15th  day  of  July,  1912,  the  day  upon  which  this  action 
was  commenced.  That  on  the  28th  day  of  June,  1912,  de- 
fendant left  the  home  of  affiant  without  the  consent  of  affiant, 
and  against  his  will  and  through  no  fault  or  misconduct  of 
affiant ;  that  when  defendant  left  the  home  of  affiant,  she  took 
with  her  certain  of  her  personal  effects,  and  left  certain  other 
of  her  personal  effects  at  the  home  of  affiant ;  that  about  the 
said  time,  defendant's  mother,  in  the  presence  and  hearing 
of  defendant,  said  to  plaintiff,  in  substance:  'Can  we  leave 
these  boxes  here  until  we  decide  what  we  are  going  to  do,  or 
where  we  are  going  to  locate,  and  when  we  notify  you,  will 
you  send  them  to  us?'  That  defendant  then  and  there  made 
no  comment ;  that  neither  defendant  nor  her  mother  has  ever 
notified  affiant  where  to  send  said  boxes.  Affiant  is  informed 
and  believes,  and  therefore  alleges  that  when  defendant  left 
his  home,  she  went  to  the  city  of  Sacramento,  in  said  state 
of  California,  remained  at  a  boarding  house  in  said  city  of 
Sacramento  for  about  one  day  and  went  immediately  from 
there  to  Lake  Tahoe,  in  the  county  of  Placer,  state  of  Cali- 
fornia; that  ever  since  said  time,  defendant  has  continuously 
remained  in  and  about  said  Lake  Tahoe ;  that  she  was  at  Lake 
Tahoe  at  the  time  of  the  commencement  of  this  action,  and 
was  there  at  the  time  of  the  making  of  her  affidavit,  on  this 
motion  for  change  of  venue.     That  on  the  15th  day  of  July, 
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1912,  defendant  wrote  a  letter  to  affiant  from  Lake  Tahoe  in 
which  she  stated  that  she  would  return  to  Sacramento  about 
the  month  of  September,  and  would  then  and  there  be  willing 
to  see  affiant  and  discuss  their  affairs.  That  at  all  of  the  times 
herein  mentioned,  affiant  has  been  and  now  is  a  resident  of 
the  county  of  Alameda,  state  of  California;  that  at  all  times 
from  the  arrival  of  affiant  and  defendant  in  the  county  of 
Alameda,  state  of  California,  up  to  and  including  the  15th 
day  of  July,  1912,  defendant  was  domiciled  in  the  county  of 
Alameda,  state  of  California,  which  was  during  all  of  said 
time  the  residence  of  affiant,  her  husband." 

Pursuant  to  the  motion  and  upon  the  foregoing  affidavits 
the  hearing  was  had  and  the  motion  was,  on  August  23,  1912, 
denied.    Defendant  appeals  from  the  order. 

''In  the  consideration  of  an  appeal  from  an  order  made 
upon  affidavits,  involving  the  decision  of  a  question  of  fact, 
this  court  is  bound  by  the  same  rule  that  controls  it  where 
oral  testimony  is  presented  for  review.  If  there  is  any  con- 
flict in  the  affidavits,  those  in  favor  of  the  prevailing  party 
must  be  taken  as  true,  and  the  facts  stated  therein  must  be 
considered  as  established."  (Doak  v.  Bruson,  152  Cal.  17, 
19,  [91  Pac.  1001],  and  cases  there  cited.)  The  court  states 
a  still  further  rule,  important  to  be  observed  in  controversies 
of  the  present  character,  namely:  "And  as  error  is  not  pre- 
sumed, and  all  intendments  are  in  favor  of  the  action  of  the 
lower  court,  it  follows  that  the  affidavits  in  behalf  of  the  suc- 
cessful party  are  deemed  to  establish  not  only  the  facts  directly 
stated  therein,  but  also  all  facts  which  may  reasonably  be 
inferred  or  presumed  from  the  direct  and  positive  state- 
ments." (See,  also,  Bradley  v.  Davis,  156  Cal.  267,  268,  [104 
Pac.  302].)  The  Political  Code,  section  52,  prescribes  cer- 
tain rules  which  are  to  be  observed  in  determining  the  place 
of  residence  of  a  person,  to  wit:  There  can  be  only  one  resi- 
dence and  it  cannot  be  lost  until  another  is  gained ;  that  the 
residence  of  the  husband  is  the  residence  of  the  wife  and  that 
the  residence  can  be  changed  only  by  the  union  of  act  and 
intent.  Intention  to  change  one's  domicile  is  ineffectual  unless 
accompanied  by  an  actual  change  in  the  place  of  abode.  There 
must  be,  as  the  statute  declares,  a  concurrence  of  act  arid 
intent.     {Sheehan  v,  Scott,  145  Cal.  684,  [79  Pac  350],) 


Digitized  by  VjOOQ IC 


May,  1914.]  Smiub  v.  Smilib.  425 

On  the  28th  day  of  June,  1912,  defendant  resided  with  her 
husband  in  Alameda  County  and  on  that  day,  as  plaintiff 
deposes,  she  left  his  home  without  his  consent  and  against  his 
will  and  through  no  misconduct  of  his,  and,  as  defendant 
deposed,  **  commenced  to  reside  at  1118  Twelfth  Street,  in  the 
city  of  Sacramento,  where  her  sister  and  brother-in-law  were 
residing  at  the  residence  of  deponent  Mrs.  Smith."  She  re- 
mained there  June  29th  and  departed  on  the  30th  for  Lake 
Tahoe,  and,  as  Mrs.  Smith  deposed,  taking  with  her  "all  her 
personal  belongings  and  that  she  left  no  personal  belongings, 
clothes,  or  other  things  at  the  residence  of  affiant,"  and  had 
not  returned  up  to  the  date  of  Mrs.  Smith's  affidavit,  August 
21,  1912.  Mrs.  Smith  also  deposed  that  defendant  while  with 
her  said  nothing  about  any  intention  to  take  up  her  residence 
at  Sacramento  but  ''that  she  was  going  on  through  to  Lake 
Tahoe."  Contrary  to  defendant's  statement  in  her  affidavit, 
plaintiff  deposed  that  when  she  left  his  house  **she  took  with 
her  certain  of  her  personal  effects,  and  left  certain  other  of 
her  personal  effects  at  the  home  of  affiant";  that  defendant 
was  present  and  made  no  comment  when  her  mother  made  the 
following  request  of  plaintiff:  "Can  we  leave  these  boxes  here 
until  we  decide  what  we  are  going  to  do,  or  where  we  are  going 
to  locate,  and  when  we  notify  you,  will  you  send  them  to  ust" 
and  that  neither  defendant  nor  her  mother  "has  ever  notified 
affiant  where  to  send  said  boxes";  that,  on  July  15,  1912,  the 
day  the  complaint  was  filed,  and,  of  course,  before  she  had 
any  knowledge  of  it,  "defendant  wrote  a  letter  to  affiant  from 
Lake  Tahoe  in  which  she  stated  that  she  would  return  to 
Sacramento  about  the  month  of  September,  and  would  then 
and  there  be  willing  to  see  affiant  and  discuss  their  affairs." 

In  re  Donovan,  104  Cal.  623,  [38  Pac.  456],  was  a  case  where 
the  person  concerned  testified  that  "he^came  to  California  to 
live"  and  it  was  claimed  that  the  court  was  bound  by  the 
direct  evidence  of  the  witness.  Referring  to  section  52  of 
the  Political  Code,  the  court  said:  "He  had  been  in  this  state 
but  three  days,  and  nothing  could  be  inferred  from  his  pres- 
ence for  so  short  a  time  as  to  his  intention  in  coming,  and  it 
was  for  the  court  to  determine  from  the  whole  of  his  testimony 
what  his  intention  was." 

"Residence  indicates  permanency  of  occupation  as  distinct 
from  lodging  or  boarding  or  temporary  occupation.     If  a  per- 
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■on  actually  'lives'  in  a  certain  place  with  the  intention  of 
remaining  there  indefinitely  that  place  must  be  said  to  be  his 
residence.  In  other  words,  the  abiding  is  animo  manendi  when 
residence  is  acquired."  (Marston  v.  Watson,  20  Cal.  App. 
465,  468,  [129  Pac.  611,  612].) 

So  far  as  defendant's  acts  show  what  her  intention  was  with 
reference  to  establishing  a  residence,  we  think  the  trial  court 
found  BuflBcient  in  the  affidavits  to  justify  an  inference  that 
Sacramento  had  not  become  her  abiding  place  and  that  as  to 
the  acts  indicating  her  intention  there  was  suffiicient  conflict 
to  bring  the  decision  of  the  lower  court  within  the  rule  above 
stated. 

The  order  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  1220.    Third  Appellate  District.— May  12,  1914.] 

B.  P.  LYNIP,  Respondent,  v.  ALTURAS  SCHOOL  DIS- 
TRICT OP  MODOC  COUNTY,  Appellant 

Bunj>mo  Contract — Assignment  by  Contractor  op  Monet  to  Begoms 
Due — Abandonment  of  Work. — An  assignment  by  a  contractor,  en- 
gaged in  constructing  a  school  building,  of  a  specified  sum  of  money 
out  "of  the  payment  that  is  to  be  made  to  me  by  the  said  board 
of  trustees  upon  the  completion  and  acceptance  of  said  building 
as  aforesaid,"  operates  solely  upon  the  fund  to  become  due  and 
payable  only  upon  the  completion  of  the  building,  not  upon  moneys 
becoming  due  and  payable  as  the  work  progresses;  and  if  the  con> 
tractor  abandons  the  contract  before  completion,  the  trustees  are 
not  liable  to  the  assignee  for  the  amount  of  the  assignment,  under 
their  indorsement  thereon  recognizing  the  assignment  and  reciting 
an  agreement  to  pay  thtf  sum  named,  "out  of  the  payment'*  to  be 
made  "at  the  time  of  completion  and  acceptance  of  said  building.** 

Id. — Execution  of  Assignment — Findings. — A  finding  by  the  court,  in 
an  action  by  the  assignee  against  the  board  of  school  trustees  to 
enforce  such  assignment,  that  "all  of  the  aUegations  of  the  said 
complaint  are  true,"  constitutes  a  finding  that  the  assignment,  aa 
set  out  in  haec  verba  in  the  complaint^  was  not  only  executed  but  that 
its  terms  as  so  set  out  are  true. 
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Id.--»A  MOUNT  Dus — Findings  of  Fact  ob  Ck)NCLUsioM8  ov  Law. — ^A 
finding  in  such  action  "that  there  is  now  due,  owing  and  unpaid  to 
plaintiff  from  defendant  on  account  of  the  money  loaned  and 
advanced  by  him"  to  the  contractor  the  sum  mentioned  in  the  assign- 
ment with  interest,  ia  a  conclusion  of  law  rather  than  a  finding 
of  fact,  when  considered  in  the  light  of  the  allegations  of  the 
complaint,  which  nowhere  avers  any  money  due  the  contractor  at 
the  time  of  the  completion  of  the  building,  and  other  findings  which 
show  that  the  fund  upon  which  alone  the  assignment  was  to  operate 
did  not  and  could  not  mature  in  favor  of  the  contractor  or  his 
assignee. 

lo. — Designation  ov  Findings  or  Fact  and  Oonolttsions  ov  Law. — As 
to  matters  designated  "findings  of  fact"  and  "conclusions  of  law," 
in  one  connection  a  word  or  a  phrase  may  stand  for  a  fact,  while 
in  another  the  same  word  or  phrase  may  designate  a  conclusion  of 
law. 

L). — Abandonmbnt  of  Wosk  bt  Contractoe— Effect  on  Bight  to 
Bbcotxb. — ^This  action  by  the  assignee  of  a  contractor  against  the 
owners  of  the  building  to  recover  on  the  assignment  does  not  come 
within  the  principle  that  a  contractor  may  abandon  a  building  after 
the  partial  completion  thereof  and  at  the  same  time  recover  for 
the  value  of  the  work  and  material  already  performed  and  fur- 
nished, since  neither  the  pleadings  nor  the  findings  show  that  the 
contractor  was  caused  to  abandon  the  contract  or  prevented  from 
completing  the  building  through  any  act  or  fault  of  the  owners,  but 
on  the  contrary  that  the  abandonment  was  solely  the  result  of  his 
own  act  and  volition. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mo- 
doc County.    Clarence  A.  Raker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  S.  Baldwin,  for  Appellant 

Jamison  &  Wylie,  for  Respondent. 

HART,  J. — On  the  sixth  day  of  June,  1911,  the  defendant 
and  one  A.  E.  Pearson  entered  into  a  contract  whereby  the 
last  named  agreed  to  construct  a  school  building  for  the 
former  for  the  sum  of  $20,350jOO.  By  the  terms  of  said  con- 
tract, said  Pearson  was  to  furnish  the  labor  and  material  for 
the  construction  of  the  building  and  was  to  complete  the  con- 
struction thereof,  in  accordance  with  plans  and  specifications 
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adopted  for  that  purpose,  on  or  before  the  fifteenth  day  of 
November,  1911.  It  was  further  stipulated  in  said  contract 
that  payments  on  the  contract  price  should  be  made  by  the 
school  district  to  Pearson  as  follows:  ''Seventy-five  per  cent 
of  the  value  of  the  material  and  the  work  upon  said  building 
...  on  the  first  day  of  each  month  during  the  term  of  this 
contract,  said  value  to  be  based  upon  the  superintendent  of 
construction's  estimate.  And  the  remainder  of  the  said 
twenty  thousand  three  hundred  and  fifty  dollars  after  the 
full  completion  of  said  school  building  and  upon  its  accept- 
ance by  the  said  board  of  trustees  of  the  Alturas  School 
District."  It  is  then  provided  that  no  installment  as  above 
specified  shall  be  paid  until  the  superintendent  of  the  school 
building  or  superintendent  of  construction  shall  have  first 
certified  to  the  board  of  school  trustees  that  the  work  re- 
quired to  be  performed  as  a  condition  precedent  to  the  right 
to  claim  and  receive  the  payment  of  such  installment  has  been 
fully  and  satisfactorily  performed.  It  is  further  provided 
in  said  contract  that  ''should  the  said  contractor,  at  any  time 
during  the  progress  of  said  work,  refuse  or  neglect  to  supply 
a  sufficiency  of  materials  or  workmen,  the  said  first  party 
shall  have  the  right  to  provide  material  and  workmen,  to 
finish  the  said  works,  and  the  expense  incurred  thereby  by 
said  first  party  shall  be  deducted  from  the  amount  of  said 
contract  price." 

The  complaint  alleges  that,  on  the  sixth  day  of  November, 
1911,  while  engaged  in  the  construction  of  said  school  build- 
ing under  the  contract  whose  terms  are,  in  part,  above  set 
forth,  said  Pearson,  "being  short  of  funds  and  by  reason 
thereof  being  unable  to  proceed  with  the  erection  of  said 
building,  which  was  then  in  a  partial  state  of  completion,  ap- 
plied to  this  plaintiff  for  the  loan  of  $430.00,  in  cash,  to  en- 
able him  to  procure  the  necessary  labor  and  material  for  use 
in  and  upon  said  school  building  in  the  construction  thereof; 
and  upon  said  last  named  date  the  said  .  .  .  Pearson  duly 
made,  executed  and  delivered  to  plaintiff  an  assignment  of 
$430.00  of  the  money  payable  to  him,  the  said  .  .  .  Pearson, 
from  said  Alturas  School  District  for  the  construction  of  said 
building.  That  said  assignment  so  made  ...  as  aforesaid 
was  in  writing  and  was  in  words  and  figures  as  follows: 
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"  'Enow  all  Men  by  Thbsb  Presents,  That  I,  A.  E.  Pearson 
have  heretofore  entered  into  a  contract  with  the  Board  of 
Trustees  of  the  Alturas  Public  School  District  to  construct 
a  school  building  for  said  district,  by  the  terms  of  which 
contract  the  said  trustees  of  said  school  district  have  agreed 
to  pay  certain  sums  of  money  to  me  as  the  work  progresses 
on  said  building,  on  the  first  day  of  each  month  until  said 
building  is  completed,  and  the  balance  of  the  contract  price  to 
be  paid  to  me  upon  completion  and  acceptance  of  said  buHd- 
ing;  and  whereas  in  order  to  enable  me  to  pay  for  labor  end 
material  furnished  and  used  in  said  building  and  performed 
thereon,  it  is  necessary  for  me  to  have  certain  sums  of  money 
from  time  to  time  and  week  to  week  during  each  of  said 
months,  and,  whereas,  B.  F.  Lynip  has  this  day  advanced  me 
the  sum  of  $430.00  for  use  by  me  in  the  payment  of  said 
labor  and  material;  Therefore  I  do  hereby  assign  and  set 
over  unto  the  said  B.  F.  L3mip  the  said  sum  of  $430.00  out 
of  the  payment  that  is  to  be  made  to  ms  by  the  said  Board  of 
Trustees  upon  the  completion  and  acceptance  of  said  building 
as  aforesaid,  and  to  receipt  for  same  in  all  respects  as  fully 
and  completely  as  I  might  or  could  do.  Dated  this  6  day  of 
November,  1911.  A.  B.  Pearson.  And  upon  which  said  as- 
signment appeared  the  following  indorsements  and  agree- 
ments, to  wit: 

"We  hereby  recognize  the  above  assignment  and  hereby 
agree  to  pay  the  sum  therein  named  to  the  said  B.  F.  L}niip 
instead  of  to  the  said  A.  E.  Pearson,  out  of  the  payment  to 
be  made  by  us  to  the  said  A.  E.  Pearson  on  the  construction 
of  said  school  building  at  the  time  of  completion  and  accept- 
ance of  said  building.  Dated  this  6th  day  of  November,  1911. 
F.  F.  Auble,  S.  T.  Ballard,  L.  S.  Smith,  Trustees  of  Alturas 
School  District. 

''This  is  to  certify  that  the  above  A.  E.  Pearson  has  ac- 
complished work  and  furnished  material  and  is  entitled  to 
more  than  the  amount  drawn,  including  the  above  amount,  as 
per  the  25  per  cent  basis  of  his  contract  upon  the  completion 
and  acceptance  of  said  school  building.  H.  M.  Sweeney 
Superintendent. 

"That  relying  upon  the  said  assignment  of  said  A.  E.  Pear- 
son and  its  approval  thereof  by  said  defendant,  and  the  cer- 
tificate of  said  superintendent,  this  plaintiff  advanced  to  the 
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said  A.  E.  Pearson  the  said  sum  of  $430.00  in  lawful  money 
of  the  United  States,  and  the  said  $130.00  so  advanced  by 
plaintiff  to  the  said  A.  E.  Pearson  as  aforesaid,  was  used  by 
the  said  A.  E.  Pearson  in  paying  for  labor  performed  in  the 
construction  of  said  school  building  and  in  paying  for  material 
furnished  in  the  construction  thereof." 

The  complaint  further  avers  that,  at  the  time  of  the  execu- 
tion and  delivery  to  the  plaintiff  of  said  assignment,  the  said 
school  district  was  indebted  to  the  said  Pearson  in  a  sum  in 
excess  of  the  said  sum  of  $430.00,  ''in  this,  that  by  the  terms 
of  the  contract  entered  into  between  the  said  A.  E.  Pearson 
and  the  said  school  district,  the  said  school  (district)  was  to 
withhold  from  the  monthly  payments  therein  specified  twenty- 
five  per  cent  of  the  value  of  the  labor  performed  on  said  school 
building  and  material  furnished  therefor,  until  the  completion 
of  the  building."  It  is  then  alleged  that  said  ''building  has 
been  completed  and  is  now  being  occupied  by  the  said  de- 
fendant for  school  purposes,  but  that  no  part  of  said  sum  of 
$t30.00  or  any  interest  thereon  has  ever  been  paid  to  this 
plaintiff  by  said  defendant  or  by  any  one  else,"  and  that  the 
same  is  "now  due  and  owing  to  plaintiff  and  unpaid  to  him." 
Upon  information  and  belief,  the  plaintiff  alleges  that  the 
defendant  "has  used  and  expended  for  other  purposes  than 
paying  this  plaintiff  the  sums  of  money  withheld  by  it  out  of 
the  money  owing  by  it  to  the  said  A.  E.  Pearson  as  aforesaid, 
and  that  none  of  said  money  so  withheld  by  it  as  aforesaid  is 
now  available  or  will  be  available  at  any  time  hereafter,  for 
the  payment  of  the  said  $430.00  and  interest,  or  any  part 
thereof  to  this  plaintiff." 

A  demurrer  on  general  and  special  grounds  was  interposed 
to  the  complaint  and  overruled. 

The  gist  of  the  defendant's  defense  is  set  forth  in  para- 
graph 6  of  its  answer,  wherein  it  is  admitted  that  the  contract 
above  described  was  entered  into  on  the  sixth  day  of  June, 
1911,  between  said  Pearson  and  the  defendant;  that  Pearson 
thereupon  commenced  the  performance  of  said  contract,  and 
at  various  times,  as  the  work  progressed,  the  defendant  paid 
to  Pearson  all  sums  of  money  due  and  owing  to  him  by  virtue 
of  the  terms  of  said  contract;  that,  on  the  first  day  of  Janu- 
ary, 1912,  and  before  the  completion  of  the  school  building 
according  to  the  terms  of  said  contract,  Pearson  ''uegleclcJ 
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and  refused  to  furnish  labor  and  material  necessary  to  com- 
plete said  school  building"  according  to  the  requirements  of 
said  contract,  ''and  abandoned  his  said  contract  and  said 
uncompleted  school  building/'  Thereupon,  so  the  answer 
proceeds,  the  defendant,  in  pursuance  of  the  authority  so 
vested  in  it  by  said  contract,  entered  into  and  took  possession 
of  the  uncompleted  school  building,  and  proceeded  to  com- 
plete the  same  in  accordance  with  the  terms  of  said  contract 
and  the  plans  and  specifications  adopted  therewith,  and  to 
that  end  furnished  the  required  labor  and  materials,  ''expend- 
ing therein  for  such  necessary  labor  and  materials  to  com- 
plete said  school  building  the  entire  balance  of  said  contract 
price  remaining  in  its  hands  over  and  above  the  sum  thereto- 
fore paid  to  said  Pearson  under  the  terms  of  said  contract; 
that  all  sums  of  money  which  became  due  said  A.  E.  Pearson 
under  or  on  account  of  said  contract  were  fully  paid  by  de- 
fendant to  him,  or  to  his  order,  prior  to  the  time  of  his 
abandonment  of  said  contract  as  aforesaid,  and  by  reason  of 
the  failure  of  said  Pearson  to  complete  his  said  contract,  and 
his  abandonment  thereof,  no  sum  of  money  was,  or  ever  at 
any  time  became  due  thereunder  out  of  which  defendant 
could  lawfully  pay  to  plaintiff  the  sum  sued  for  on  account 
of  said  assignment." 

The  court  found  that  the  contract  as  above  described  was 
entered  into  between  Pearson  and  the  defendant  on  the  sixth 
day  of  June,  1911;  that  Pearson  entered  upon  the  execution 
of  the  terms  of  said  contract ;  that,  on  the  sixth  day  of  Novem- 
ber, 1911,  Pearson  borrowed  the  sum  of  $430.00  from  the 
plaintiff  upon  the  assignment  and  indorsements  thereon,  as 
set  out  in  the  complaint  and  above  quoted;  that,  at  the  time 
of  the  execution  of  said  assignment,  the  defendant  was  in- 
debted to  Pearson  in  an  amount  greatly  exceeding  the  sum 
so  loaned  by  the  plaintiff  to  Pearson  for  work  already  per- 
formed by  the  latter  on  said  building;  that  after  said  assign- 
ment was  delivered  to  the  plaintiff  Pearson  performed  work 
and  labor  upon  the  building  amounting  to  the  sum  of 
$1,497.66,  and  that  after  said  assignment  was  made  and  de- 
livered to  plaintiff  the  defendant  paid  over  to  Pearson,  for 
work  performed  on  said  building  and  materials  furnished 
for  the  same,  the  sum  of  $5,200.00;  that  the  defendant  paid 
said  Pearson,  on  account  of  said  contract,  the  aggregate  sum 
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of  $14,895.00,  of  which  amount  the  sum  of  $5,200.00  was  made 
in  three  different  payments  subsequently  to  the  date  of  the 
execution  and  delivery  of  said  assignment  and  the  acceptance 
thereof  by  the  defendant,  to  wit:  November  9, 1911,  $4,100.00; 
December  4,  1911,  $600.00;  December  18,  1911,  $500.00;  that 
said  payments  were  based  upon  the  written  estimates  fur- 
nished by  the  superintendent  of  construction,  except  the 
payments  of  December  4  and  December  18,  1911,  and  amount- 
ing to  seventy-five  per  cent  of  the  superintendent's  estimate 
of  the  value  of  labor  and  material  furnished  for  iKe  building 
by  the  contractor  during  the  month  preceding  the  payment. 
The  court  found  that  Pearson  commenced  the  construction  of 
said  school  building  and  continued  work  on  the  same  up  to 
about  January  1,  1912,  **at  which  time  he  abandoned  his  con- 
tract," after  which  the  defendant  took  possession  of  and  com- 
pleted the  building  in  accordance  with  the  "Pearson  contract 
and  necessarily  expended  therein  the  sum  of  $5,848.38  for 
labor  and  materials.  At  the  time  of  the  abandonment  of  said 
contract  by  said  Pearson  on  January  1,  1912,  there  was  in 
the  building  fund  of  said  school  district  the  sum  of  $5,455.00. 
the  balance  of  the  contract  price  of  said  school  building,  all 
of  which  moneys  were  subsequently  expended  by  defendant 
in  completing  said  building  according  to  the  Pearson  con- 
tract." The  court  further  found  that  "all  of  the  allegations 
of  the  said  complaint  are  true;  and  that  the  said  school  build- 
ing was  fully  completed  on  or  about  September  the  1st,  1912, 
and  ever  since  then  has  been  used  and  occupied  by  defendant 
as  its  public  school  building." 

Prom  its  findings,  the  court  concluded,  as  a  matter  of  law, 
that  "the  defendant  is  justly  and  legally  indebted  to  plain- 
tiff in  the  sum  of  $430.00,  with  interest  thereon  at  the  rate  of 
seven  per  cent  per  annum,  from  December  1st,  1911,  to  this 
date,  and  that  said  last  named  sum.  with  said  interest,  is 
now  due,  owing  and  unpaid  to  plaintiff  from  the  said  defend- 
ant," and,  accordingly,  awarded  judgment  to  the  plaintiff  for 
said  amount. 

This  appeal  is  by  the  defendant  from  the  judgment  on  the 
judgment-roll  alone. 

The  defendant  insists  that  on  the  facts  found  by  the  court 
the  judgment  ought  to  have  been  for  it. 
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Its  position  is,  as  is  manifest  from  the  defense  set  up  in  the 
answer,  as  above  indicated,  that  the  assignment  by  Pearson  to 
the  plaintiff  was  of  the  money  to  accrue  in  favor  of  the  former 
on  the  twenty-five  per  cent  of  the  contract  price  of  the  build- 
ing and  to  become  due  and  payable  to  Pearson  only  on  the 
completion  by  him  of  the  construction  of  the  building  accord- 
ing to  his  contract  with  the  defendant.  In  other  words,  the 
contention  of  the  defendant  is  that  the  assignment  was  not 
intended  to  operate  upon  any  moneys  becoming  due  and  pay- 
able to  Pearson  as  the  work  progressed,  on  the  seventy-five 
per  cent  basis  prescribed  by  the  building  contract,  but  solely 
and  exclusively  upon  the  fund  to  become  due  and  payable 
upon  the  completion  of  the  terms  of  said  contract  by  Pearson, 
and  that,  when  Pearson  abandoned  his  contract  and  so  failed 
to  complete  the  construction  of  the  building  according  to  his 
agreement,  the  liability  of  the  defendant  under  the  assignment 
thereupon  ceased  further  to  exist. 

We  can  see  no  way  of  escaping  a  conclusion  in  harmony 
with  the  defendant's  position,  as  above  explained. 

The  court  found,  as  we  have  seen,  that  "all  of  the  allega- 
tions of  the  said  complaint  are  true,"  and  this  constituted  a 
finding  that  the  assignment,  as  set  out  in  haec  verba  in  the 
complaint,  was  not  only  executed  but  that  its  terms  as  so  set 
out  are  true,  and  that  the  defendant  accepted  and  assumed 
the  liability  thereby  created  against  it  and  none  other. 

The  assignment,  so  found  to  have  been  executed  and  deliv- 
ered to  the  plaintiff  by  Pearson,  and  acknowledged  and  ac- 
cepted by  the  defendant,  needs  no  construction  to  ascertain  its 
meaning  and  scope.  It  clearly,  unambiguously  and  with  un- 
erring certainty  speaks  for  itself,  and,  as  plainly  as  laneuage 
can  express  any  proposition,  provides  that  the  fund  upon 
which  it  was  intended  exclusively  to  operate  was  that  which 
the  building  contract  provided  should  accrue  and  mature  in 
the  hands  of  the  defendant  and  to  become  payable  to  Pearson 
only  upon  the  completion  by  him  of  the  building  in  accordance 
witii  the  terms  of  the  building  contract.  As  counsel  for  the 
defendant  suggests,  it  constituted  a  mere  equitable  assignment 
of  moneys  subsequently  to  become  due  and  payable  and  in  no 
way  purports  to  convey  a  present  interest.  In  other  words, 
the  vitality  of  the  assignment,  so  far  as  it  was  capable  of 
accomplishing  any  substantial  purpose,  was  made  to  depend 
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and  did  depend  wholly  upon  the  fulfillment  by  Pearson  of  a 
condition  precedent,  viz. :  The  completion  by  him  of  the  con- 
struction of  the  building  and  the  consequent  maturing  of  an 
obligation  on  the  part  of  the  defendant  to  pay  to  him,  or  to 
any  one  regularly  and  duly  subrogated  to  his  rights  therein, 
the  twenty-five  per  cent  of  the  contract  price  of  the  building. 

That  the  effect  and  scope  of  the  assignment  was  understood 
by  all  the  parties  to  the  transaction  of  which  it  was  the  crys- 
tallization to  be  limited  in  its  operation  to  the  fund  to  mature 
on  the  twenty-five  per  cent  and  not  on  the  seventy-five  per 
cent  basis  prescribed  by  the  building  contract,  and  payable 
on  the  completion  of  the  building  by  Pearson,  is  clearly  and 
unmistakably  emphasized  by  the  language  of  the  written  in- 
dorsement on  the  assignment  of  the  acceptance  or  acknowledg- 
ment of  said  instrument  and  agreement  by  the  defendant'! 
board  of  trustees  to  pay  to  the  plaintiff,  instead  of  to  Pearson, 
the  sum  of  money  named  therein.  Said  indorsement,  as  seen, 
reads  as  follows:  **We  hereby  recognize  the  above  agreement 
and  hereby  agree  to  pay  the  sum  named  to  the  said  B.  F. 
Lynip  instead  of  to  the  said  A.  E.  Pearson,  out  of  the  payment 
to  be  made  by  us  to  the  said  A.  E.  Pearson  on  the  construction 
of  said  school  building  at  the  time  of  completion  and  accept- 
ance of  said  bti4lding,**  Nothing  could  be  clearer  than  that, 
by  the  foregoing  language,  the  board  of  trustees  of  the  de- 
fendant intended  and  understood  that  the  assignment  was 
to  be  restricted  in  its  operation  to  the  fund  which,  under  the 
terms  of  the  building  contract,  could  only  mature  when  the 
building  had  been  completed  by  Pearson  and  accepted  by  the 
defendant,  and  that,  since  the  liability  thus  named  and  as- 
sumed by  the  defendant  was  precisely  the  same  as  that  created 
by  the  assignment  itself,  the  plaintiff  must  thus  have  had  em- 
phasized upon  his  mind  the  proposition  that  solely  upon  the 
fund  to  mature  only  on  the  final  completion  of  the  building 
was  the  efScacy  of  his  assignment  made  to  depend. 

It  necessarily  follows  that  when,  as  the  court  distinctly  finds 
was  true,  the  building  contractor  abandoned  his  contract 
before  completing  the  construction  of  the  building  and  thus 
failed  to  comply  with  the  condition,  the  execution  of  which 
was  prerequisitely  essential  to  the  maturing  of  the  fund  from 
which  only  the  assignment,  by  virtue  of  its  own  terms,  could 
be  satisfied,  any  liability  which   the  defendant  might  have 
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incurred  by  reason  of  said  assignment  was  thereupon  extin- 
guished, since  the  assignment  vested  in  the  plaintiff  only  such 
rights  as  the  assignor  had  in  the  fund  upon  which  the  assign- 
ment was  intended  to  operate,  or,  as  is  said  in  First  Nat.  Bank 
V.  Perris  Irr,  Dist.,  107  Cal.  55,  [40  Pac.  45],  the  assignment 
could  vest  in  the  assignee  no  rights  different  from  or  superior 
to  those  of  the  original  contractor. 

The  only  finding  which  furnishes  even  plausible  ground  for 
the  contention  that  the  judgment  is  sufficiently  supported  is 
the  following:  "...  That  there  is  now  due,  owing  and  un- 
paid to  plaintiff  from  defendant  on  account  of  the  money 
loaned  and  advanced  by  him  to  A.  E.  Pearson  as  aforesaid 
the  sum  of  $430.00,  with  interest,"  etc.  But,  considered  by 
the  light  of  the  averments  of  the  complaint  and  the  other 
findings,  said  so-called  finding  must  be  treated  as  a  conclusion 
of  law  rather  than  as  a  finding  of  fact.  We  may  say  that 
the  so-called  finding  involves  one  of  those  peculiar  statements 
which  may  constitute  either  a  finding  of  fact  or  a  conclusion 
of  law,  according  to  the  connection  in  which  or  the  circum- 
stances under  which  it  is  employed.  As  has  been  well  said  as 
to  matters  designated  "findings  of  fact''  and  "conclusions  of 
law,"  in  one  connection  a  word  or  a  phrase  may  stand  for  a 
fact,  while  in  another  the  same  word  or  phrase  may  designate 
a  conclusion  of  law.  {HUl  v.  Finigan,  77  Cal.  267,  [11  Am. 
St.  Rep.  279,  19  Pac.  494].)  For  illustration,  in  Gay  v.  Moss, 
34  Cal.  125,  it  was  held  that  a  finding  that  "the  assignment 
and  delivery  of  the  contract  was  a  mortgage  and  not  a 
pledge,"  although  stated  as  a  finding  of  fact,  was,  in  view 
of  the  other  facts  admitted  and  found,  a  mere  conclusion  of 
law.  (See  2  Hayne  on  New  Trial  and  Appeal,  Rev.  Ed., 
p.  1388.)  Hence,  we  say  that  the  so-called  finding  of  fact 
above  referred  to  cannot,  in  view  of  the  allegations  of  the 
complaint  and  of  the  other  facts  found  by  the  court,  be  held 
to  be  anything  more  than  a  mere  conclusion  of  law,  as  we 
will  now  proceed  to  show. 

The  foundation  of  the  plaintiff's  right  to  a  recovery  is  obvi- 
ously the  assignment.  Upon  that  instrument  his  right  to  a 
recovery  must  stand  or  fall.  As  seen,  the  plaintiff,  in  his  com- 
plaint, pleaded  and  set  out  in  haec  verba  said  assignment. 
The  complaint  nowhere  alleges  that,  at  the  time  of  the  com- 
pletion of  the  building,  there  was  any  money  due  from  the 
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defendant  to  Pearson  on  account  of  the  building  contract. 
It  is  true,  as  seen,  that  the  complaint  avers  that,  **at  the  time 
the  assignment  was  made  to  this  pJamH^f,"  the  defendant  was 
indebted  to  Pearson  ''for  more  than  the  said  sum  of  $430.00, 
in  that  by  the  terms  of  the  contract  entered  into  between 
the  said  Pearson  and  the  said  school  district,  the  said  school 
district  was  to  withhold  from  the  monthly  payments  therein 
specified  twenty-five  per  cent  of  the  value  of  the  labor  per- 
formed on  said  school  building  and  material  furnished  there- 
for, until  the  completion  of  said  building;  and  that  at  the 
time  said  assignmfeni  was  made  to  plaintiff  by  said  Pearson 
as  aforesaid,  the  amount  so  at  that  tims  withheld  by  said  de- 
fendant for  work  and  labor  and  material  furnished  ...  in 
the  construction  of  said  building  amounted  to  more  than  said 
sum  of  $430.00,"  etc.  But  that  averment,  conceding  that  it 
states  the  truth,  is  manifestly  immaterial  and  can,  of  coarse, 
afford  no  aid  to  the  plaintiff.  The  assignment,  as  is  clear 
from  its  terms,  solely  affected  a  fund  different  and  distinct 
from  any  which  might  have  matured  in  favor  of  Pearson  prior 
to  the  completion  of  the  building,  and  the  averment  just 
quoted  could  have  no  more  pertinency  to  the  right  of  the 
plaintiff  to  recover,  if  any  he  had,  than  an  averment  that 
the  school  district  was  indebted  to  some  other  person  than 
Pearson. 

It  is  also  true,  as  before  shown,  that  on  the  assignment  as 
set  out  in  the  complaint  is  the  indorsement  of  the  superintend- 
ent of  construction  of  the  building  to  the  effect  that  Pearson 
''has  accomplished  work  and  furnished  material  and  is  entitled 
to  more  than  the  amount  drawn,  including  the  above  amount, 
€is  per  the  twenty-five  per  cent  basis  of  his  contract  upon  the 
completion  of  and  acceptance  of  said  school  building.**  While 
the  language  of  said  indorsement,  taken  by  itself,  is  rather 
obscure,  the  succeeding  averment  of  the  complaint  renders  it 
perfectly  clear  that  the  superintendent  of  construction  entered 
said  indorsement  upon  the  assignment  prior  to  the  delivery 
thereof  to  the  plaintiff  and  before  the  transaction  to  which  it 
related  was  fully  completed — that  is,  before  the  plaintiff  had 
actually  advanced  the  money  to  Pearson — and  that  said  in- 
dorsenjcnt,  therefore,  solely  referred  to  the  twenty-five  per 
cent  remaining  unpaid  to  Pearson  on  the  work  and  materials 
performed  and  furnished  up  to  the  time  of  the  execution  of 
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the  transaction  of  which  the  assignment  was  the  culmination. 
The  averment  referred  to  reads,  in  part:  **That  relying  upon 
the  said  assignment  of  said  A.  E.  Pearson  and  its  approval 
thereof  by  said  defendant,  and  the  certificate  of  said  sup^^ 
intendent,  this  plaintiff  advanced  to  the  said  A.  E.  Pearson 
the  said  sum  of  $430.00,"  etc.  But  if  any  doubt  could  by 
any  possibility  arise  from  the  complaint  as  to  whether  the  in- 
dorsement by  the  superintendent  of  construction  referred  to 
the  twenty-five  per  cent  remaining  due  Pearson  at  the  time 
the  assignment  was  executed  and  delivered  to  the  plaintiff, 
it  must  readily  be  removed  by  the  finding  of  the  court  upon 
that  proposition,  as  follows:  **  ,  .  .  And  thereupon  the  said 
A.  E.  Pearson  made  and  executed  the  assignment  to  plaintiff 
and  secured  the  indorsements  thereon  by  the  said  trustees, 
and  by  H.  M.  Sweeney,  the  superintendent  of  construction  of 
said  building,  as  set  forth  in  paragraph  2  of  plaintiff's  said 
complaint  and  delivered  same  to  plaintiff  as  security  for  the 
said  loan.  And  thereupon  the  said  plaintiff  accepted  the  said 
assignment,  unth  said  indorsements,  from  the  said  A.  E.  Pear- 
son  and  loaned  him  the  said  sum  of  $430.00  in  cash." 

Thus  it  appears,  as  above  stated,  that  the  complaint  does  not 
anywhere  allege  that  there  was  any  money  due  Pearson  on 
account  of  his  contract  with  the  defendant  at  the  time  of  the 
completion  of  the  building. 

Now,  as  to  the  findings  other  than  the  one  under  present 
consideration:  As  has  been  shown,  the  court  found  that  the 
assignment  as  pleaded  by  the  plaintiff  (the  foundation  of  his 
right  to  a  recovery)  was  executed  and  that  the  terms  thereof 
were  as  they  plainly  purport  to  be  by  the  pleaded  instrument 
itself.  The  court  further  found,  as  seen,  that  the  defendant 
paid  to  Pearson,  out  of  the  contract  price,  the  total  sum  of 
$14,895.00,  the  last  payment  being  on  the  eighteenth  day  of 
December,  1911,  or  thirteen  days  before  the  time  at  which  the 
latter  abandoned  his  contract  to  construct  the  building,  and 
that  the  sum  then  remaining  of  the  contract  price,  together 
with  the  additional  sum  of  $393.38,  was  required  and  actually 
used  by  the  defendant  to  complete  the  building  according  to 
the  terms  of  the  building  contract  after  Pearson  had  abandoned 
the  same.  Prom  this  finding,  it  is  clear,  and,  indeed,  it  irre- 
sistibly follows,  that  the  fund  the  existence  of  which  at  the 
time  of  the  completion  of  the  building  was  contemplated  by 
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the  building  contract  and  upon  which  alone  the  assignment 
was  to  operate  did  not  and,  in  the  very  nature  of  the  case, 
could  not  mature  in  favor  of  Pearson  or  his  assignee. 

Thus  readily  will  it  be  observed  that,  if  the  so-called  finding 
above  adverted  to,  viz.:  **that  there  is  now  due,  owing  and 
unpaid  to  plaintiff  from  defendant  on  account  of  the  mimoy 
loaned  and  advanced  by  him  to  A.  E.  Pearson  .  .  .  the  sum 
of  $430.00,"  etc.,  is  to  be  regarded  as  a  finding  of  fact,  it 
would  not  only  not  be  responsive  to  or  within  any  issue  ten- 
dered by  the  complaint  or  made  by  the  pleadings,  but  it  would 
be  contradictory  to  the  other  findings  which,  obviously,  were 
educed  from  the  only  evidence  proper  to  be  received  into  the 
case  under  the  issues  as  framed — that  is  to  say,  it  would  be 
irreconcilably  inconsistent  with  the  finding  that  Pearson  aban- 
doned his  contract  before  completing  the  building  and  with 
the  assignment  itself,  which,  as  pleaded  by  the  plaintiff  as  the 
sole  foundation  of  his  right  to  a  recovery,  the  court  found  was 
executed  and  delivered  to  the  plaintiff  by  Pearson  in  consid- 
eration of  the  loan  by  the  former  to  the  latter  of  the  sum  of 
money  therein  specified,  which  finding,  in  view  of  the  plain 
and  unobscure  meaning  of  the  instrument,  necessarily  implies 
the  further  finding  (or  perhaps  it  may  be  more  accurate  to 
say  compels  the  legal  conclusion)  that  the  assignment  was  to 
operate  solely  upon  a  fund  only  to  mature,  under  the  terms 
of  the  building  contract,  at  the  time  of  the  completion  of  the 
building  by  Pearson  in  conformity  with  the  requirements  of 
said  contract  and  the  acceptance  of  said  building,  as  so  com- 
pleted, by  the  defendant.  Hence,  as  stated,  the  so-called  find- 
ing, although  included  by  the  court  in  its  findings  of  fact, 
cannot  be  invested  with  a  higher  function  than  that  of  a  mere 
conclusion  of  law,  and,  as  has  been  shown,  one  which  is 
obviously  erroneous. 

But  it  appears  to  be  the  view  of  counsel  for  the  plaintiff  that 
this  case  comes  within  the  principle  of  certain  cases  wherein 
it  is  held  that  a  contractor  may  abandon  a  building  after  the 
partial  completion  thereof  and  at  the  same  time  recover  for  the 
value  of  the  work  and  material  already  performed  and  fur- 
nished. Among  the  cases  cited  by  counsel  as  supporting  that 
proposition  is  that  of  Adams  v.  Burhank,  103  Cal.  646,  [37 
Pac.  640] .  There  is,  however,  a  clearly  marked  distinction 
between  that  case  and  the  case  at  bar  in  respect  to  the  facts. 
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In  the  Adams-Burbank  case  it  appeared  that,  ''without  cause 
and  in  violation  of  the  contract,  defendant  took  possession  of 
the  building,  ousted  the  plaintiflf  (contractor)  therefrom,  and 
refused  to  permit  him  to  complete  the  same  in  consonance 
with  the  contract,  and  appropriated  to  his  own  use  the  material 
on  hand  and  provided  to  be  used  therein  or  in  the  construction 
thereof."  In  the  case  at  bar,  neither  the  pleadings  nor  the 
findings  show  that  Pearson  was  caused  to  abandon  the  con- 
tract or  prevented  from  completing  the  building  through  any 
act  or  fault  of  the  defendant.  Indeed,  while  the  complaint 
contains  no  reference  to  the  abandonment  of  the  contract  by 
Pearson,  the  answer  alleges,  as  seen,  ''that  before  the  comple- 
tion of  said  contract,  to  wit,  on  or  about  the  first  day  of  Janu- 
ary, 1912,  said  Pearson  neglected  and  refused  to  furnish  labor 
and  material  necessary  to  complete  said  school  building  ac- 
cording to  the  term^s  of  said  contract,  and  abandoned  his  said 
contract  and  said  uncompleted  school  building, **  and  that 
thereupon  the  defendant  entered  into  and  took  possession 
of  said  uncompleted  building  and  furnished  the  labor  and 
material  and  completed  said  building  according  to  the  terms 
of  the  Pearson  contract.  Presumptively,  upon  evidence  re- 
sponding to  those  allegations  of  the  answer,  the  court  based  its 
finding  that  on  or  about  January  1,  1912,  Pearson  ** abandoned 
his  contract  and  the  uncompleted  building  was  completed  by 
defendant  school  district."  But  this  finding  is  itself  clear, 
definite  and  certain  in  meaning.  It  can  imply  nothing  less 
than  that  Pearson,  without  fault  of  any  person  other  than 
himself,  relinquished  and  refused  to  proceed  with  the  execu- 
tion of  his  contract  according  to  its  terms.  "To  abandon," 
gays  the  supreme  court  of  Massachusetts,  in  Pidge  v.  Pidge, 
3  Mete.  257,  265,  quoting  Crabb  on  Synonyms,  "is  totally  to 
withdraw  ourselves  from  an  object;  to  lay  aside  all  care  for 
it;  to  leave  it  altogether  to  itself,"  and  in  Sikcs  v.  State 
(Tex.  Cr.),  28  S.  W.  688,  689,  the  word  "abandon"  is  defined 
to  mean  "a  giving  up;  a  total  desertion;  an  absolute  relin- 
quishment." Hence,  when  the  court  said  that  Pearson  "aban- 
doned his  contract"  it  meant  to  find,  and  does  find,  if  the  or- 
dinary, usual  and  natural  signification  is  to  be  attributed  to 
words,  that  the  abandonment  of  the  contract  was  solely  the 
reiult  of  Pearson's  own  act  and  volition — that  he  voluntarily 
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relinquished  or  withdrew  from  the  same  without  the  consent 
of  the  defendant. 

In  the  foregoing  discussion,  we  have  not  lost  sight  of  the 
familiar  rule  that  all  presumptions  are  to  he  indulged  favor- 
ably to  the  support  of  the  judgment,  where  the  appeal  is  not 
supported  by  a  bill  of  exceptions  or  a  statement  of  the  case 
or  other  legally  authenticated  record  of  the  evidence. 

Our  conclusion  is  that  judgment  ought  to  be  entered  upon 
the  findings  in  favor  of  the  defendant.  Indeed,  it  is  manifest 
that  the  complaint  does  not  state  a  cause  of  action  against  the 
defendant  and  that  the  demurrer  should  have  been  sustained 
on  the  general  ground. 

The  judgment  is  reversed,  with  directions  to  the  court  below 
to  enter  judgment  upon  the  findings  for  the  defendant. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  237.    Third  Appellate  District.— May  12,  1914.] 

THE  PEOPLE,  Respondent,  v.  E.  W.  SCOTT,  Appellant 

Chiminal  Law— Eapi — Pxremptobt  Challenges — Number  Allowed. — 
In  a  prosecution  for  rape  upon  a  female  under  the  age  of  consent 
the  defendant  is  entitled  to  only  ten  peremptory  ohallen^s. 

Id. — Age  or  Prosecutrix — Evidence  of  Father  to  Establish. — In 
such  prosecution  it  is  not  reversible  error  for  the  father  of  the 
prosecutrix  to  refer  to  a  slip  of  paper  which  has  been  copied  from 
an  entry  in  a  Bible  which  has  in  turn  been  copied  from  a  family 
Bible,  in  testifying  to  the  exact  age  of  the  prosecutrix,  when  he 
testifies  positively,  independently  of  any  record^  as  to  her  age, 
except  the  precise  month  in  which  she  was  born. 

Id. — Corroboration  of  Prosegutbix  Unnecessary — ^Instkuctions. — 
The  jury  may  convict  in  such  prosecution,  on  the  oncorroborated 
testimony  of  the  prosecutrix,  and  it  is  not  error  to  instruct  the  jury 
that  "it  is  not  essential  to  a  conviction  in  this  case  that  the  prosecu- 
trix should  be  corroborated  by  the  testimony  of  other  witnesses  as 
to  the  particular  acts  constituting  the  offense;  it  is  sufficient  if  you 
believe  from  her  evidence  and  all  the  other  testimony  and  eircum- 
stances  in  proof  in  the  case,  beyond  a  reasonable  doubt,  that  the 
crime  charged  has  been  committed." 

Id. — Testimony  of  Prosecutrix — Caution  to  Jury  as  to  Credibility. 
An  instruction  to  the  jury  that  "while  it  is  true  that  the  law  does 
BOt  require  ia  this  character  of  cases  that  the  prosecuting  witn0M 
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be  neceBsarilj  supported  by  anoiher  witness,  or  bj  corroborating 
dreumstances,  still  I  charge  yon  that  the  law  does  require  in  this 
class  of  eases  that  you  examine  her  testimony  with  caution/'  miiB- 
ciontly  warns  the  jury  of  the  danger  of  convicting  the  defendant 
on  the  testimony  of  the  prosecutrix  alone. 

Id. — EviDENCK  or  Subsequent  Illicit  Interooussb  Between  Pasties — 
Admissibility. — In  such  prosecution  testimony  of  subsequent  illicit 
intimacy  and  intercourse  between  the  parties  is  admissible  as  corro- 
borative evidence,  where  they  tend  to  riiow  a  continuous  illicit 
relationship. 

lb. — Several  Acts  of  Intercourse — Election  bt  Prosecution. — In 
cases  of  several  acts  of  intercourse  the  bettcnr  practice  is  to  require 
the  district  attorney  to  designate  at  the  beginning  of  the  trial  the 
particular  act  for  which  a  conviction  is  sought,  but  the  purpose  of 
this  rule  will  be  accomplished  if,  at  any  time  before  the  case  is 
submitted,  the  jurors  are  clearly  informed  as  to  the  particular 
offense  of  which  they  are  asked  to  find  the  defendant  guilty. 

Id. — SuiTiciENCT  or  Election  by  Prosecution. — If  in  such  prosecution 
there  is  no  evidence  of  sexual  intercourse  on  more  than  two  occa- 
sions, and  it  clearly  appears  from  the  opening  statement  of  the 
district  attorney  and  from  the  evidence  that  only  on  the  first  occa* 
sion  was  coition  complete,  a  selection  of  the  particular  act  on  which 
a  conviction  is  expected  is  sufficiently  made. 

Id. — ^Misconduct  of  District  Attorney  in  Examination  of  Witness — 
Habmless  Error. — Alleged  misconduct  of  the  district  attorney  in 
asking  improper  questions  of  witnesses  is  not  ground  for  reversal, 
if  the  cfvidence  of  the  defendant's  guilt  is  so  strong  and  persuasive 
that  the  verdict  could  not  have  been  otherwise  if  the  declared  mia- 
conduct  had  not  occurred. 

Id. — Female  Under  Aqe  of  Consent — Intercourse  With  Others 
Than  Defendant — Instructions. — An  instruction  to  the  Jury  in 
such  prosecution  to  the  effect  that  if  the  prosecutrix  was  under  the 
age  of  sixteen  years,  it  is  immaterial  whether  she  consented  or 
resisted,  or  "whether  she  had  previously  had  intercourse  with  an- 
other," is  a  correct  statement  of  the  law,  and  would  not  lead  the 
jury  to  reject  as  immaterial  the  testimony  of  a  physician  that 
coition  had  taken  place  and  testimony  offered  by  the  defendant  that 
others  had  had  previous  intercourse  with  the  prosecutrix. 

Id. — Commission  of  Act  by  Defendant — Evidence  and  Instructions. 
In  such  prosecution  there  is  no  error  in  the  refusal  of  an  instruction 
to  the  jury  that  the  prosecution  "must  prove  to  you  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defendant  and  not 
some  other  person,  committed  the  act  of  penetration  as  charged  in 
the  indictment,"  if  there  is  no  kind  of  showing  or  pretense  that  any 
other  person  committed  the  act. 
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Id. — Instruction  Unnecessaby  as  to  Obvious  Matters. — ^It  must  be 
assumed  that  jurors  are  fair  and  intelligent  men  and  require  no 
special  admonition  or  instruction  as  to  obvious  facts  and  rudi- 
mentary principles  of  just  conduct. 

Id.— Evidence — Obscene  Articles  Given  Prosecutrix  to  Bead. — 
Printed  articles  of  an  exceedingly  libidinous  and  obscene  character, 
given  to  the  prosecutrix  by  the  defendant  prior  to  the  commission 
of  the  alleged  offense  and  likely  to  constitute  a  lure  to  concupis- 
cence and  apparently  used  for  that  purpose,  are  admissible  in 
evidence. 

Id. — Suppositories  Found  in  OmoB  of  Defendant — Admissibilitt  in 
Evidence. — Suppositories  found  in  the  office  of  the  defendant  after 
the  commission  of  the  offense  are  admissible  in  evidence,  the  prose- 
cutrix testifying  that  they  are  like  one  used  by  him  at  the  time  the 
offense  was  committed  and  that  he  "got  it  at  the  same  place." 

Id. — Contents  and  Effect  of  Capsules — Expert  Testimony. — ^A 
chemist  may  testify  to  the  result  of  an  analysis  of  the  suppositorite 
or  capsules,  and  a  physician  may  testify  as  to  their  probable  effeet 
when  used  in  the  manner  described  by  the  prosecutrix. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County  and  from  an  order  refusing  a  new  triaL 
Emmett  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Cowan,  and  Phil  Ware,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

BURNETT,  J.— The  defendant  was  convicted  of  the  crime 
of  rape  in  having  carnal  intercourse  with  a  female  under  the 
age  of  consent,  and  he  has  appealed  from  the  judgment  and 
the  order  denying  his  motion  for  a  new  trial. 

The  claim  that  he  should  have  been  allowed  twenty  per- 
emptory challenges  has  been  determined  several  times  by  the 
supreme  court  adversely  to  his  contention.  It  is  sufficient  to 
refer  to  People  v.  Sullivmi,  132  Cal.  94,  [64  Pac.  90],  wherein, 
alluding  to  the  earlier  construction  of  the  statute  allowing  only 
ten  such  challenges,  it  is  said :  **The  construction  thus  given  to 
the  section  was  made  nearly  twenty  years  ago;  and  as  the 
legislature  has  not  seen  fit  to  make  a  change  in  the  statute, 
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we  do  not  feel  authorized  to  recede  from  the  construction  then 
given." 

The  court  was  clearly  right  in  denying  defendant's  motion 
to  strike  out  all  of  the  testimony  of  the  girl's  father  as  to  the 
daughter's  age.  In  opposition  to  the  ruling,  it  is  claimed  that 
he  had  no  independent  recollection  on  the  subject,  but  testified 
only  from  a  date  on  a  slip  of  paper,  which  was  copied  from  an 
entry  in  a  Bible,  which  in  turn  was  copied  from  an  entry  in 
the  family  Bible.  Whether  the  witness  should  have  been  per- 
mitted to  refer  to  the  slip  or  not  is  of  no  consequence  since  he 
testified  positively  of  his  independent  recollection  as  to  her 
age.  He  declared:  **I  think  I  should  know  when  the  birth 
was,  I  was  right  there  in  the  house.  I  know  the  birth  inde- 
pendently of  the  record,  except  the  exact  date.  I  might  get 
mixed  up  on  that.  I  know  the  age  independent  of  the  Bible 
record."  He  gave  the  year  as  1898.  The  offense  was  com- 
mitted in  August,  1912.  It  is  manifest,  therefore,  that  the 
particular  month  of  her  birth  was  unimportant.  In  fact,  the 
evidence  as  to  her  being  under  the  age  of  consent  is  so  con- 
clusive that  any  technical  error  in  admitting  testimony  upon 
the  subject  would  and  should  be  disregarded. 

We  cannot  agree  with  appellant  that  **the  court  erred  in 
instructing  the  jury  as  to  the  rule  in  considering  the  testi- 
mony of  the  prosecutrix."  The  part  of  the  instruction  of 
which  complaint  is  made  is  the  following:  **The  court  further 
instructs  the  jury  that  it  is  not  essential  to  a  conviction  in 
this  case  that  the  prosecutrix  should  be  corroborated  by  the 
testimony  of  other  witnesses  as  to  the  particular  acts  consti- 
tuting the  offense.  It  is  sufficient  if  you  believe  from  her 
evidence  and  all  the  other  testimony  and  circumstances  in 
proof  in  the  case,  beyond  a  reasonable  doubt,  that  the  crime 
charged  has  been  committed."  It  has  been  held  many  times 
that  in  such  prosecution  the  jury  may  convict  on  the  uncor- 
roborated testimony  of  the  prosecutrix.  It  is  sufficient  to 
cite  People  v.  Keith,  141  Cal.  686,  [75  Pac.  304],  If  this  were 
not  the  rule  it  is  quite  clear  that  many  offenses  of  this  charac- 
ter would  go  unpunished.  For  reasons  readily  suggested, 
though,  it  is  entirely  proper  for  the  court  to  caution  the  jury 
to  weigh  the  testimony  of  the  prosecutrix  with  the  utmost 
care  that  no  wrong  be  done  to  the  defendant.  The  trial  court 
in  the  case  before  us  was  careful  to  sound  this  warning  in  the 
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following  language:  ''While  it  is  true  that  the  law  does  not 
require  in  this  character  of  cases  that  the  prosecuting  witness 
be  necessarily  supported  by  another  witness,  or  by  corroborat- 
ing circumstances,  still  I  charge  you  that  the  law  does  require 
in  this  class  of  cases  that  you  examine  her  testimony  with 
caution.'*  That  the  court  did  not  "more  carefully  and  dis- 
tinctly warn  the  jury  of  the  danger  of  convicting  the  defend- 
ant on  the  testimony  alone"  of  the  prosecutrix,  is  no  ground 
for  reversal.  People  v.  Currie,  16  CaL  App.  736,  [117  Pac. 
941.] 

It  was  not  error  for  the  court  to  permit  evidence  of  subse- 
quent illicit  intimacy  and  intercourse  between  the  same  par- 
ties. In  People  v.  Roller,  142  Cal.  624,  [76  Pac.  501],  it  is 
said:  ''And  while  we  recognize  that  there  is  a  conflict  in  the 
authorities  as  to  the  admissibility  of  evidence  of  subsequent 
acts  we  are  of  the  opinion  that  the  better  rule  and  the  one 
sanctioned  by  the  weight  of  authority,  is,  that  acts  of  im- 
proper familiarity,  or  illicit  intimacy  or  relations  between  the 
parties  subsequent  as  well  as  prior  to  the  act  charged  in  the 
information  relied  on  by  the  prosecution  for  a  conviction,  are 
admissible  as  corroborative  evidence  where  they  tend  to  show 
a  continuous  illicit  relationship."  The  court  proceeds,  how- 
ever, to  state  that  they  are  not  admissible  as  independent  sub- 
stantive offenses  upon  which  a  conviction  can  be  had  and  they 
are  only  admissible  at  all  after  the  prosecution  has  selected 
some  particular  act  which  constitutes  the  offense  upon  which 
reliance  is  had  for  a  conviction. 

And  that  brings  us  to  one  of  the  two  points  most  strongly 
urged  by  appellant,  that  is,  that  the  district  attorney  did  not 
make  the  selection  which  the  law  requires.  For  an  exposition 
of  the  rule  particular  attention  is  directed  to  People  v.  Castro, 
133  Cal.  13,  [65  Pac.  14],  and  People  v.  Williams,  133  Cal.  165, 
[65  Pac.  323].  In  the  former  it  is  said:  "The  state,  at  the 
commencement  of  the  trial,  should  have  been  required  to  select 
the  particular  act  upon  which  it  relied  to  make  good  the  allega- 
tion of  the  information."  In  the  latter  opinion  it  is  declared : 
"In  this  case,  as  well  as  in  any  other,  the  prosecution  must 
charge  a  specific  offense  and  the  conviction,  if  one  is  had,  must 
depend  upon  the  proof  of  that  offense  alone.  Other  incidents 
are  important  only  as  tending  to  prove  the  one  specific  offense 
for  the  alleged  commission  of  which  defendant  is  on  triaL" 
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The  better  practice  is,  of  course,  to  designate  at  the  begin- 
ning of  the  trial  the  particular  act  for  which  a  conviction  is 
sought,  but  it  is  manifest  that  the  purpose  of  the  rule  will  be 
accomplished  if  at  any  time  before  the  case  is  submitted  the 
jurors  are  clearly  informed  as  to  the  particular  oflPense  of 
which  they  are  asked  to  find  the  defendant  guilty.  When  the 
prosecutrix  was  on  the  stand  and  was  being  questioned  the 
record  shows  the  following:  "Mr.  Cowan:  .  .  .  and  we  also 
ask  at  this  time  that  the  district  attorney  elect  upon  which 
date — as  I  understand  his  statement  yesterday  to  the  jury 
there  were  three  different  times  that  the  offense  was  com- 
mitted—  Mr.  Lea:  Oh,  no.  Mr.  Cowan:  We  ask  that  he 
elect  the  date.  The  Court:  I  understand  the  offense  was 
alleged  to  have  been  committed  on  the  9th  day  of  August. 
Mr.  Lea:  On  or  about  the  9th  day  of  August."  This  an- 
swer of  the  district  attorney  might  have  left  the  matter  in 
uncertainty  in  view  of  certain  considerations  hereafter  to 
be  noticed.  But  when  the  whole  record  is  regarded  we  think 
there  could  be  no  doubt  in  the  minds  of  the  jury  as  to  the 
particular  charge  upon  which  they  were  called  to  pass. 
There  is  no  evidence  whatever  of  sexual  intercourse  on  more 
than  two  occasions,  one  on  the  ninth  day  of  August  and  the 
other  about  three  weeks  later.  The  district  attorney,  how- 
ever, did  not  claim  that  in  the  latter  occurrence  the  coition 
was  complete.  Indeed,  it  clearly  appears  from  his  opening 
statement  that  only  the  first  of  these  was  regarded  as  meas- 
uring up  to  the  offense  charged  in  the  information  and  that 
for  this  he  expected  a  conviction.  He  said:  '*0n  or  about 
the  9th  day  of  August  we  expect  to  show  that  she  again 
visited  his  office  and  that  he  tried  to  have  intercourse  with 
her  and  did  take  her  on  his  lap  and  finally  take  her  into  the 
back  room  where  his  bedroom  was  located  and  laid  her  on 
the  bed  and  had  intercourse  with  her,  she  consenting  to  it; 
that  he  gave  her  a  sum  of  money  that  day  and  told  her  to 
say  nothing  about  it.  On  a  later  period  she  visited  the  office 
a  few  times  after  that  and  had  work  done  at  times,  and  that 
on  a  later  date  he  endeavored  to  have  intercourse  with  her 
and  took  her  in  and  put  her  on  his  bed  for  that  purpose  but 
finding  that  she  was  in  her  period  of  monthly  sickness  he 
desisted.  That  the  charge  is  based  on  the  occasion  on  which 
the  intercourse  occurred."    The  evidence  clearly  identifies 
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these  two  events,  and,  in  view  of  tlie  district  attorney's  state- 
ment, we  think  there  could  be  no  ground  for  misapprehension 
on  the  part  of  the  jury  as  to  which  they  were  called  upon  to 
find  a  verdict.  It  may  be  said  also  that,  from  a  colloquy 
between  the  court  and  district  attorney  in  the  beginning  of 
the  examination  of  the  prosecutrix,  the  only  reasonable  in- 
ference would  be  that  the  prosecution  was  based  on  the  first 
of  these  occurrences.  The  court  also  declared,  in  an  in- 
struction to  the  jury,  that  ^'In  cases  where  a  person  is 
charged  with  the  crime  of  rape,  evidence  of  improper  familiar- 
ity on  the  part  of  the  defendant  toward  and  with  the  prose- 
cutrix, is  received  and  admitted  in  evidence  to  prove  the 
adulterous  disposition  of  the  person  charged,  and  as  having  a 
tendency  to  render  it  more  probable  that  the  act  of  sexual  in- 
tercourse charged  in  the  indictement  was  committed  on  August 
9th,  1912,  and  for  no  other  purpose." 

It  is  true  that  the  court  further  instructed  the  jury  that 
**The  precise  time  at  which  the  offense  was  committed  need 
not  be  stated  in  the  indictment,  but  it  may  be  alleged  to  have 
been  committed  at  any  time  before  the  filing  thereof  except 
where  the  time  is  a  material  ingredient  in  the  offense." 
This,  however,  was  given  for  the  reason  that  the  information 
alleged  the  offense  was  committed  ''on  or  about"  the  fifteenth 
day  of  August,  but,  in  view  of  what  we  have  set  forth,  this 
instruction  could  not  have  misled  the  jury  as  apprehended 
by  appellant. 

The  other  contention  most  confidently  urged  by  appellant 
relates  to  the  alleged  misconduct  of  the  district  attorney. 

When  the  court,  for  the  benefit  of  a  witness,  explained  the 
meaning  of  the  term  ** integrity,"  the  district  attorney  stated 
that  he  understood  it  to  include  "moral  uprightness."  That 
was  in  the  course  of  a  running  argument,  and  granting  that 
the  district  attorney  placed  a  wrong  interpretation  upon  the 
expression  we  cannot  assume  that  he  was  thereby  guilty  of 
willful  misconduct.  Indeed,  ''moral  soundness"  is  one  of 
the  definitions  of  the  term  and  probity,  uprightness  and 
rectitude  are  given  in  one  of  the  standard  dictionaries  as 
synonymous  of  integrity.  The  district  attorney  was,  there- 
fore, not  without  plausible  reason  for  his  contention,  but  at 
any  rate  we  cannot  impute  to  him  improper  motives  nor 
believe  that  the  jury  was  misled  in  violation  of  the  rights 
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of  the  defendant.  Two  other  instances  of  misconduct  are 
specified:  The  first  is  involved  in  a  question  asked  of  Dr.  C. 
J.  Fredericks,  as  follows:  '*Did  you  discuss  about  the  de- 
fendant being  seen  peeping  into  the  window  of  a  young 
ladyt"  the  doctor  answering,  **No,  I  never  did,  for  I  never 
saw  him  doing  anything  like  that  at  all."  The  other  relates 
to  the  following  question  asked  on  cross-examination  of  the 
witness  W.  C.  Moran:  ** Didn't  you  ever  hear  that  he  was 
found  looking  in  at  windows  of  young  ladies  f"  the  witness 
having  testified  on  direct  examination  that  the  defendant's 
general  reputation  for  truth,  honesty,  and  integrity  '*was 
the  very  best." 

As  to  the  first  of  these,  it  may  be  said  that  the  witness 
Fredericks  had  contradicted  witness  Wood,  who  testified,  in 
reply  to  questions  asked  on  cross-examination,  that  he  had 
a  conversation  with  the  former  as  to  the  character  of  defend- 
ant. The  question,  therefore,  asked  of  Fredericks,  to  which 
exception  is  taken,  was  within  the  legitimate  scope  of  cross- 
examination.  This  was  probably  the  view  first  taken  of  it 
by  defendant,  as  no  objection  was  made  to  the  question. 

It  may  be  that  the  district  attorney  should  have  refrained 
from  asking  said  question  of  witness  Moran,  but  if  we  were 
to  so  hold  it  would,  in  our  opinion,  be  a  gross  miscarriage  of 
justice  to  set  aside  the  verdict  for  the  mere  asking  of  said 
question.  The  evidence  of  defendant's  guilt  is  so  strong  and 
persuasive  that  it  is  incredible  that  the  verdict  would  have 
been  otherwise  if  the  declared  misconduct  of  the  district 
attorney  had  not  occurred.  We  consider  this  case  easily 
distinguishable  from  People  v.  Derwae,  155  Cal.  592,  [102 
Pac.  266],  and  People  v.  Tufts,  167  Cal.  266,  [139  Pac.  79]. 

The  prosecution  requested  the  court  to  give  the  following 
instructions:  "The  court  instructs  you  that  it  is  the  law  of 
the  state  of  California  that  any  female  under  the  age  of 
sixteen  years  shall  be  incapable  of  consenting  to  an  act  of 
sexual  intercourse,  and  that  any  one  committing  an  act  of 
sexual  intercourse  with  a  female  under  such  age,  and  not  his 
wife,  is  guilty  of  the  crime  of  rape,  notwithstanding  he  ob- 
tained her  consent.  Therefore  whether  such  child  consents 
or  resists  is  wholly  immaterial."  It  is  admitted  by  appel- 
lant that  the  foregoing  **is  unquestionably  good  law"  but 
complaint  is  made  of  the  action  of  the  court  in  modifying  the 
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proposed  instruction  by  substituting  for  tbe  last  sentence  the 
following:  "Therefore,  whether  such  female  consents  op 
resists,  or  whether  such  female  had  previously  had  inter- 
course with  another,  if  such  be  the  fact,  is  wholly  imma- 
terial." 

The  ground  of  the  criticisms  is  found  in  these  considera- 
tions: A  physician  had  testified  as  to  the  girl's  physical  con- 
dition, from  which  the  inference  would  follow  that  coition 
had  taken  place.  The  jury  might  readily  accept  this  as  a 
circumstance  against  the  defendant.  Appellant,  however, 
offered  evidence  tending  to  show  that  the  prosecutrix  had 
been  intimate  with  two  boys  prior  to  the  alleged  offense  of 
defendant.  Such  evidence,  if  given  credit,  would  destroy 
the  effect  of  her  physical  condition  as  evidence  of  appellant's 
guilt.  It  is  claimed,  though,  that  said  instruction  would 
lead  the  jury  to  reject  said  evidence  as  immaterial  to  the 
case. 

This,  however,  is  not  a  fair  interpretation  of  the  language 
used  by  the  court.  There  was  no  intimation  in  the  instruo- 
tion  that  the  jury  should  not  consider  such  evidence  for  the 
purpose  of  reaching  a  conclusion  as  to  whether  defendant 
had  committed  the  offense  charged  in  the  information.  The 
court  was  dealing  with  a  hypothetical  case,  that  is,  with  one 
where  it  was  established  that  intercourse  had  taken  place 
with  a  female  under  the  age  of  consent.  In  such  case,  the 
jury  were  told,  it  was  immaterial  whether  thei^  had  been 
previous  intercourse.  The  instruction,  in  the  connection  in 
which  it  was  given,  could  be  interpreted  as  meaning  nothing 
more  or  less  than  if  the  jury  were  satisfied  that  defendant 
had  committed  the  act  charged  in  the  information  it  would 
be  no  defense  that  the  prosecutrix  may  have  had  previous 
sexual  intercourse  with  another.  Such  is  the  law.  {People 
V.  Davenport,  13  Cal.  App.  632,  [110  Pac  318] ;  People  v. 
Currie,  16  Cal.  App.  731,  [117  Pac.  941].) 

There  was  no  error  in  the  refusal  of  the  proposed  instruc- 
tion that  the  prosecution  ''must  prove  to  you  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defendant 
and  not  some  other  person,  committed  the  act  of  penetration 
as  charged  in  the  indictment."  Under  the  evidence  there 
was  no  possible  room  for  uncertainty  or  discussion  as  to 
whether  the  defendant  or  some  other  person  committed  the 
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act  charged  in  the  information.  In  other  words,  there  was 
no  kind  of  showing  op  pretense  that  any  other  person  com- 
mitted said  act.  If  it  was  intended  that  the  jury  should 
be  instructed  that  the  prosecution  must  prove  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defend- 
ant committed  the  act  or  else  he  must  be  acquitted,  we  find 
the  legal  proposition  amply  covered  by  the  instructions  given. 

The  court  refused  a  hypothetical  instruction  concluding 
with  the  direction:  ''Then  I  instruct  you  that  you  are  to 
entirely  disregard  the  evidence  of  a  ruptured  hymen  as 
tending  in  any  manner  to  establish  the  guilt  of  the  defend- 
ant of  the  charge  embraced  in  the  indictment/'  The  in- 
struction could  mean  only  that  if  the  jury  believed  that  a 
certain  physical  condition  was  produced  by  the  act  of  an- 
other it  should  not  be  considered  as  evidence  against  the 
defendant. 

If  the  jurors  needed  such  instruction  they  were  certainly 
lacking  in  an  essential  qualification  for  jury  duty,  that  is, 
the  possession  **of  ordinary  intelligence."  We  must  assume, 
however,  that  they  were  fair  and  intelligent  men  and  re- 
quired no  special  admonition  as  to  such  obvious  and  rudimen- 
tary principles  of  just  conduct. 

The  same  suggestion  may  be  made  as  to  the  action  of  the 
court  in  striking  from  a  proposed  instruction  the  words: 
•'Nor  the  fact  that  the  defendant  is  a  dentist."  The  con- 
tention was  that  such  circumstance  should  not  operate  to 
the  prejudice  of  defendant.  There  is  no  reason  to  suppose 
that  the  jury  would  be  so  remiss  as  to  look  with  disfavor 
upon  that  circumstance.  Besides,  the  situation  was  entirely 
covered  by  this  admonition  given  by  the  court:  "Neither 
sympathy  for  nor  prejudice  against  the  defendant  or  any 
other  person  should  influence  your  verdict.  You  must  look 
alone  to  the  evidence  in  this  case  and  from  it  make  your 
decision.  The  defendant  is  entitled  to  the  calm,  unbiased 
and  deliberate  judgment  upon  the  truthfulness  of  the  charge 
against  him." 

Two  printed  articles  of  an  exceedingly  libidinous  and 
obscene  character  were  introduced  in  evidence.  The  prose- 
cutrix identified  them  as  articles  shown  her  by  defendant 
while  she  was  in  the  dental  chair  and  prior  to  the  commission 
of  the  offense  charged  in  the  information.    She  testified: 
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''He  just  handed  them  to  me  and  said  'here  is  a  couple  of 
pieces  I  could  read.'  I  asked  him  where  he  got  them  and 
he  said  a  gent  had  given  them  to  him."  Being  asked,  ''And 
what  if  anything — did  you  look  at  the  articles!"  She  an- 
swered, **Yes,  sir,  I  glanced  at  them."  That  they  were 
likely  to  constitute  a  lure  to  concupiscence  and  were  used  for 
that  purpose  is  quite  evident  from  the  record.  Any  act  or 
declaration  of  defendant  tending  to  show  a  desire  or  purpose 
on  his  part  to  have  illicit  relations  with  the  prosecutrix  or 
any  solicitation  or  representation  made  by  him  to  excite  a 
similar  desire  on  the  part  of  his  victim,  or  to  overcome  her 
natural  aversion  to  wantonness  would  be  relevantly  and 
clearly  connected  with  the  crime  and  therefore  admissible. 
A  printed  statement,  shown  to  the  prosecutrix,  would,  of 
course,  stand  upon  the  same  foooting  as  a  similar  oral  or 
written  declaration  of  defendant  under  similar  circum- 
stances. 

There  is  no  more  room  to  doubt  the  correctness  of  the 
ruling  in  permitting  the  introduction  in  evidence  of  certain 
suppositories  found  in  defendant's  office  after  the  commission 
of  the  offense.  The  prosecutrix  went  with  the  sheriff  to  the 
office  where  he  obtained  them  and  she  testified  that  the 
'* capsule"  used  by  defendant  when  the  offense  was  com- 
mitted was  just  like  those  secured  by  the  sheriff  and  that 
the  defendant  **got  it  at  the  same  place."  The  principle 
is  the  same  as  that  involved  in  the  introduction  of  a  bottle 
containing  strychnine  found  in  the  home  of  the  defendant 
that  was  allowed  in  the  case  of  People  v.  WUkins,  158  Cal. 
535,  [111  Pac.  612].  Therein,  referring  to  the  bottle,  it  is 
said:  "Its  identity  and  integrity  were  both  sufficiently  es- 
tablished to  justify  its  admission  in  evidence."  (See,  also. 
People  V.  Lem^is,  9  Cal.  App.  281,  [98  Pac.  1078].) 

The  witness  Price,  an  analytical  chemisti  was  permitted  to 
give  the  result  of  a  chemical  analysis  of  certain  of  the 
capsules  found  as  aforesaid  by  the  sheriff.  This  evidence 
was  certainly  proper  if  the  capsules  themselves  were  admis- 
sible. 

The  testimony  of  a  physician  as  to  the  probable  effect  of 
these  capsules  when  used  in  the  manner  testified  to  by  the 
prosecutrix  was  legally  pertinent  and  its  weight  was  for  the 
jury.    The  relation  to  the  charge  was  not  too  remote  to 
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render  the  foregoing  circumstances  proper  subjects  of  con- 
sideration. 

We  have  thus  noticed,  in  the  order  presented  by  him,  the 
various  points  made  by  appellant  and  we  are  satisfied  no 
sufficient  reason  exists  to  justify  an  interference  with  the 
verdict  of  the  jury. 

If  it  should  be  conceded  that  any  error  was  committed  it 
should  be  disregarded  for  the  reason  that  we  are  convinced 
that  **the  result  was  just  and  it  would  have  been  reached 
if  the  error  had  not  been  committed."  {People  v.  0 'Bryan, 
165  Cal.  55,  66,  [130  Pac.  1042].) 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Crim.  No.  456.    TiTBt  Appellate  Di8trict.--May  18,  1914.1 
THE  PEOPLE,  Respondent,  v.  HO  KIM  YOU,  Appellant 

[Crim.   No.   455.    First    Appellate   District.— -May    13,    1914.] 

THE    PEOPLE,    Respondent,    v.    CHEW    BOCK    HUB, 

Appellant. 

Criminal  Law — Homicidb — Evidenck  of  Movements  of  Defendants 
AND  Possession  of  Weapons  Prior  to  Crime. — In  a  prosecution  for 
bomicidcf  evidence  is  admissible  that  two  dajs  prior  to  the  commis- 
sion of  the  crime  the  four  defendants,  jointly  charged  with  the 
offense,  were  traveling  on  the  same  railway  train  in  the  direction 
of  the  scene  of  the  homicide,  and  that  two  of  them  were  then  armed 
with  revolvers,  notwithstanding  such  circumstances  incidentally  show 
that  the  two  defendants  may  at  the  same  time  have  been  violating 
the  law  against  carrying  concealed  weapons. 

Id. — Cross-examination  of  Witness — Overruling  Proper  Question — 
Cure  of  Error. — Where  in  such  prosecution  a  witness  has  testified 
that  he  heard  on€  of  the  defendants  say  to  his  codef^dants  "Start 
shooting"  but  did  not  hear  the  name  of  any  person  mentioned,  it  is 
error  to  sustain  an  objection  to  a  question  on  cross-examination  as 
to  whether  he  had  at  any  time  before  testified  that  he  had  heard 
one  of  the  defendants  say  at  the  time  of  the  homicide  to  one  of 
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his  codefendantfl  to  riioot  a  certain  person,  where  the  objection  to 
the  question  is  not  based  on  the  ground  that  the  question  involved 
an  assumption  of  a  fact  not  in  crvidence;  but  the  error  is  cured  by 
the  subsequent  reading  in  evidence  of  the  former  testimony  of  the 
witness  given  at  the  coroner's  inquest, 
lb. — Unbesponsivb  Answzb  bt  Witness — ^Motion  to  Smnn  oxtt. — A 
motion  to  strike  out  certain  anerwers  of  a  witness  on  the  ground  that 
they  are  not  responsive  to  the  questions  should  be  specifically 
directed  to  the  nnresponsiye  part  of  the  answers;  if  the  motion  is 
directed  to  the  answers  in  their  entirety,  it  is  properly  denied. 

Id. — ^Lihitations  on  Cross-examination — ^Disobbtion  07  Ck)nET. — 
After  a  witness  has  testified  upon  crose-examination  with  consider- 
able detail  concerning  the  defendant's  dress  and  appearance  upon  a 
certain  occasion,  the  court  does  not  abuse  its  discretion  in  refusing 
to  permit  further  cross-examination  upon  the  same  lines. 

Id. — Objection  to  Testimony — Motion  to  Steike  Out. — ^Where  the 
testimony  of  a  witness  is  either  a  mere  opinion  or  else  hearsay,  a 
motion  to  strike  out  should  be  granted  if  the  question  was  answered 
before  counsel  had  an  opportunity  to  object;  but  where  counsel 
have  an  opportunity  to  object  to  a  question  before  it  is  answered, 
objection  comes  too  late  after  the  answer  is  given. 

li>. — C^ss-examination  as  to  Testimony  at  Preliminaby  Hearing — 
Harmless  Error. — ^Where  it  appears  that  the  testimony  of  ^  wit- 
ness at  the  preliminary  examination  is  not  inconsistent  with  his 
testimony  at  the  trial,  error  in  sustaining  objection  to  a  question 
on  cross-examinction,  intended  to  develop  such  inconsistency,  does 
not  result  in  substantial  injury. 

Id. — Separate  Trial  of  Codependants — ^Whbn  Waited. — ^Where  some 
of  the  defendants  jointly  charged  with  homicide  demand  a  separate 
trial,  and  two  different  juries  are  empaneled,  but  the  trial  of  aU 
the  defendants  goes  on  simultaneously  before  both  juries  up  to  a 
certain  point  when  the  jury  sitting  in  the  case  of  the  codefendantb' 
case  is  temporarily  excused  and  the  trial  of  the  defendants  who 
demanded  a  separate  trial  goes  on  separately,  their  counsel  con- 
senting in  open  court  to  such  procedure,  such  defendants  will  not  be 
heard  on  appeal  to  complain  that  their  demand  for  a  separate  trial 
was  denied,  or  that  they  were  prejudiced  by  the  proced'Ure  thus 
adopted. 

Id. — Aiders  and  Abettors  07  Crime — SurnoiENOY  07  Eyidbnob. — ^The 
presence  of  two  of  the  defendants  at  or  near  the  entrance  of  the 
room  in  which  the  homicide  occurred,  wae,  in  conjunction  with  the 
other  facts  of  the  case,  legally  sufficient  to  warrant  the  finding 
implied  from  the  verdict  that  such  defendants  aided  and  abetted 
the  eommission  af  tha  homieida. 
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Id. — IifPROPEB  Questions  on  Cross-Examination — Harmless  Ebroe  in 
OvEBRULiNO. — Error  in  overruling  objections  to  qnestions  on  cross- 
examination  to  show  that  the  defendants  have  on  several  occasions 
been  arrested  for  carrying  concealed  weapons  and  one  of  them  has 
been  arrested  for  assault  with  intent  to  commit  murder,  is  harmless 
if  the  answers  are  in  the  negative. 

Id. — ^Asxmo  Improper  Questions  oe  Witness — Whether  Prejudicial 
Error. — The  mere  asking  of  improper  questions  hj  the  district 
attorney  on  cross-examination  does  not  constitute  prejudicial  mis- 
conduct, where  the  court  of  its  own  motion  ultimately  charges  the 
jury  to  be  governed  in  its  deliberations  solely  by  the  evidence  which 
has  been  given  by  the  witnesses,  and  not  to  be  influenced  by  any 
matters  outside  of  the  evidence  which  may  have  been  injects  into 
the  case  by  counsel  on  either  side. 

Id. — Error  in  Examination  op  Witness — Curing  by  Subsequent 
Proper  Proop. — In  a  prosecution  of  Chinamem  jointly  charged  with 
homicide  error  of  the  special  prosecutor  in  suggesting  to  the  jury, 
through  the  medium  of  questions  to  witnesses,  that  some  of  the 
defendants  were  men  of  lawless  and  desperate  character,  is  with- 
out substantial  prejudice  in  the  face  of  the  fact,  subsequently  shown 
by  proper  proof,  that  all  of  the  defendants  were  not  only  the 
associates  of  highbinders  but  were  themselves  highbinders. 

Id. — Misconduct  of  District  Attorney — Improper  Questions  to 
Witnesses — Presumption  as  to  Influence  on  Juey. — There  is  no 
presumption  that  misconduct  of  the  district  attorney  will  prevail 
with  a  jury  to  the  detriment  of  a  defendant  in  the  face  of  an  ad- 
monitory charge  to  disregard  the  same;  but,  to  the  contrary,  the 
presumption  is  ordinarily  that  the  jury  will  heed  the  charge  of  the 
court.  In  the  present  case  the  harm  resulting  from  the  mere  asking 
by  the  district  attorney  of  the  questions  complained  of  was  in  some 
instances  minimized  by  the  answers  of  the  witnesses;  and  in  the 
remaining  instances  counterbalanced  by  competent  testimony;  and 
upon  the  whole  such  harm  was  ultimately  undone  by  the  trial 
court's  admonition  and  charge  to  the  jury  to  disregard  the  matters 
irregularly  suggested,  and  be  guided  in  arriving  at  a  verdict  solely 
by  the  evidence  rightfully  received. 

lb. — Appeal — Error  Not  Resulting  in  Miscarriage  of  Justice — 
Interpretation  of  Constitution. — Although  section  4%  of  article 
YI  of  the  constitution  makes  it  the  duty  of  appellate  courts  to  affirm 
a  judgment  of  conviction  in  a  criminal  case  regardless  of  any  error 
as  to  any  matter  of  pleading  or  procedure,  where,  upon  a  considera- 
tion of  the  entire  record,  including  the  crvidence,  they  are  of  the 
opinion  that  the  conviction  has  not  resulted  in  a  miscarriage  of 
justice,  nevertheless  it  might  be  well  for  trial  courts  and  prosecuting 
officers  generally  to  keep  in  mind,  in  conjunctioa  with  their  oaths 
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Ifr/.  R',/^;»  </f  Ctirf.'^Ar.  f^^.7,:,%i3t — Fat^jhsm,  to  Obszztz — Retessal 
//*  AryfAi,y  lr,ikt  ^/#r:<  »s1  pfvi^^rit.i^  c£ci*ri,  is  tiie  aiaJ  of 
€f,ff„f,u,  f'Ai^Mf  %u,  »A  a/*w'-fe  t»f/^..j  t4>  tie  vr.:>d  lines  of  eriniiiiai 
p/^-^^'J./f^  ftt  •Tftrj  •♦aj(*  «>f  tlie  «fc»*,  and  tikerebj  be  MBcrcd  that 
ih^/  ftf4K  AM*r.^  ft^'l'O^  (^>''  ^^,ntntntiLg  to  m  mije^xTiaTe  of  jostiee, 
Wh^^h,  fft  <?*«':fi  wh^rre  the  evi'l^n^e  i<  ertnlj  bala!:ee*i,  or  the  guilt 
#f  tM  t\ftfuf\sghi  appear*  to  appeilate  ettuiXB  to  be  dGobtfoly  will 
ioMi/  b«  reverted, 

AIM'KAIi  from  a  jadj^ment  of  the  Superior  Court  of  Mon- 
f/T^ry  (>;ijnly  and  from  an  order  refusing  a  new  triaL  B.  V. 
HarK';rit,  Jud^o, 

Tim  far;iii  arc  stated  in  the  opinion  of  the  eourt. 

Cnrroll  Oook,  R.  Porter  A«he,  Elliot  M.  Epstein,  and 
I)autfh(;rty  k  Uhovy,  for  Appellants. 

U.  H,  Webb,  Attoniey-Qcneral,  and  John  H.  Riordan, 
l)(<|)Uty  Attorney-Ueueral,  for  Respondent. 

LHNNON,  P.  J. — The  information  in  this  case  jointly 
ohnrtfod  thn  dofctulants,  IIo  Kim  You  and  Chew  Bock  Hue, 
And  two  othor  ('hinnnien,  On  Git  and  Yee  Yum,  with  the  crime 
of  niurdiir.  The  defondants  IIo  Kim  You  and  Chew  Bock 
lluo  wore  oonvioti'd  of  murder  in  the  first  degree.  Life  im- 
prUonniout  was  flxod  by  the  jury  as  the  penalty.  The  appeal 
In  from  tl»o  jiuUnnout  and  from  an  order  denying  a  new  trial. 

Tho  faotM  of  the  case,  upon  which  the  people  relied  for  a 
oonvlotioM,  britlly  stated  are  these:  On  the  night  of  April  27, 
1912,  at  iibout  8  o'clock^  five  Chinese  were  engaged  in  a  poker 
^\\\\\(^  at  No,  20  Solodad  Street,  Salinas  City,  Monterey  County. 
T\\%^f>  llvo  Cbineso  wore  Leo  Lung  Kai,  Chin  Taw,  Lee  Poi, 
Lot*  Www:,  «tul  Toi  Kai.  They  wei^e  gathered  about  a  high 
t«bU\  and  while  engaged  in  gambling  the  codet\ nvlauts  On  Git 
and  W«  Yum  enteivd  the  nn^iu  drew  pistols  and  bvg:in  shoot- 
ing»  As  tho  rt\sult  of  the  slutting  Lee  Lung  Kai.  Chin  Taw, 
and  litH*  IVi  weri>  kilU\L  ImuuHliately  after  the  eoviefendants 
On  iJil  and  Yts^  Yum  quitted  the  prtn.ist^  a  fourth  Chir.aman 
xiaafc  kdled  itt  Uu>  *lr\v^  but  by  wliom  ii  dvxs  not  aj  iNear.    The 
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defendants  Ho  Kim  You  and  Chew  Bock  Hue  did  not  par- 
ticipate in  the  shooting,  but  were  standing  in  or  near  the 
doorway  of  the  building  at  the  time  the  shooting  commenced. 
The  circumstances  preceding  and  immediately  attending  the 
shooting  were  testified  to  by  the  survivors  of  the  poker  game, 
Lee  Hing  and  Toi  Kai,  who  positively  identified  On  Git  and 
Yee  Yum  as  the  persons  who  did  the  shooting.  Toi  Kai  tes- 
tified that  the  codefendant  Yee  Yum  on  entering  the  room  said 
to  On  Git  ''Start  shooting";  that  thereupon  On  Git  shot  twice 
at  Lee  Lung  Kai ;  that  Yee  Yum  shot  at  Chin  Taw ;  that  On 
Git  also  shot  at  Chin  Taw;  that  Yee  Yum  and  On  Git  then 
turned  their  guns  upon  and  began  shooting  at  Lee  Poi.  The 
«tory  as  told  by  Toi  Kai  was  corroborated  in  detail  by  the 
testimony  of  Lee  Hing.  In  addition  to  the  foregoing  evidence 
a  railroad  brakeman  named  Andrews  testified  upon  behalf  of 
the  people  that  on  April  25,  1912,  two  days  before  the  homi- 
cide, his  train  southbound  left  San  Francisco  at  8  o'clock 
p.  M.,  and  that  after  passing  San  Mateo  he  observed  foui 
Chinese  passengers,  whom  he  positively  identified  as  the  de- 
fendants On  Git,  Yee  Yum,  Ho  Kim  You,  and  Chew  Bock 
Hue.  The  witness  testified  that  On  Git  was  in  the  rear  end 
of  the  smoking  car ;  that  Yee  Yum  occupied  a  forward  seat  in 
the  same  car ;  that  Chew  Bock  Hue  and  Ho  Kim  You  were  re- 
spectively in  the  front  and  rear  seats  of  another  car;  that 
On  Git  and  Chew  Bock  Hue  were  respectively  armed  with 
an  automatic  and  an  ordinary  pistol,  which  they  each  carried 
on  the  left  hip.  The  testimony  of  the  witness  Andrews  was 
followed  and  supplemented  by  the  testimony  of  the  conductor 
of  the  train,  who  said  in  substance  that  on  the  same  trip  tes- 
tified to  by  Andrews  four  Chinamen  boarded  the  train  at  San 
Mateo  with  tickets  for  Castroville;  that  two  of  them  were 
armed;  that  two  of  them  were  in  the  smoker  and  the  other 
two  in  the  ladies'  car;  that  they  all  left  the  train  at  Castro- 
ville and  proceeded  to  the  south  side  of  the  depot  to  the  rear 
of  the  train  and  in  the  vicinity  of  the  freight  sheds ;  that  he 
could  not  identify  any  one  of  them;  that  the  pistols  which 
two  of  them  carried  were  blackhandled ;  that  one  pistol  was 
an  automatic  and  the  other  an  old  style  revolver.  The  prose- 
cution also  introduced  in  evidence  four  railroad  tickets  which 
had  been  issued  at  San  Mateo  on  April  25,  1912,  and  which 
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the  conductor  witness  testified  he  collected  from  the  four 
Chinamen  whom  he  observed  upon  the  train  on  that  date. 

The  other  evidence  offered  in  the  case  by  the  prosecution 
was  to  the  effect  that  on  the  second  day  of  May,  1912,  five  days 
after  the  homicide,  these  four  defendants  were  arrested  as 
they  were  about  to  depart  in  an  automobile  which  had  been 
brought  from  Santa  Cruz  by  a  Chinaman  to  Moss's  Landing, 
about  twelve  miles  from  Salinas  and  three  miles  from  Castro- 
ville.  Incidentally  the  evidence  upon  the  whole  case  shows 
that  On  Git,  Yee  Yum,  Ho  Kim  You,  and  Chew  Bock  Hue  were 
members  of  the  Chinese  Highbinder  Society  known  as  the  Sing 
Suey  Ying  tong;  and  that  during  the  months  of  March  and 
April,  1912,  this  tong  was  at  war  with  the  Hop  Sing  tong  of 
highbinders. 

As  against  the  showing  made  by  the  people's  case  the  de- 
fendants introduced  the  defense  of  an  alibi;  and  in  support 
thereof  produced  two  Chinese  witnesses  Tom  Git  and  Chow 
Soon,  the  former  a  merchant  doing  business  at  San  Mateo, 
and  the  latter  a  merchant  doing  business  in  Stockton.  Both 
of  these  witnesses  testified  that  the  defendants  Ho  Kim  You 
and  Chew  Bock  Hue  were  in  the  city  of  San  Mateo  on  the 
evening  of  April  27th,  the  date  of  the  homicide,  at  an  hour 
which  would  have  precluded  the  possibility  of  their  being  in 
Salinas  city  at  the  time  of  the  homicide.  The  evidence  of 
these  Chinese  witnesses  was  fortified  by  the  testimony  of 
John  J.  Reilly,  who  testified  in  substance  that  he  had  been  a 
police  officer  in  San  Mateo  for  about  four  years ;  that  his  detail 
included  San  Mateo's  Chinatown;  that  he  was  on  duty  in 
March  and  April,  1912,  and  that  on  the  night  of  April  27, 
1912,  at  about  9  o'clock  he  saw  the  defendant  Ho  Kim  You 
and  defendant  Chew  Bock  Hue  at  the  store  of  Wing  Hing 
Sing  at  Railroad  Avenue  in  the  city  of  San  Mateo;  that  he 
knew  both  of  these  Chinamen  well  because  they  had  been  in 
San  Mateo  for  several  weeks. 

The  codefendant  On  Git  was  separately  tried  and  convicted. 
The  judgment  in  his  case  was  recently  affirmed  upon  appeal 
to  this  court.  The  defendants  Ho  Kim  You,  and  Chew  Bock 
Hue  were  tried  together.  Each  of  said  defendants,  however, 
has  taken  a  separate  appeal  to  this  court,  and  both  cases  come 
here  upon  independent  records,  but  inasmuch  as  the  record 
and  the  points  presented  in  each  case  are  precisely  the  same 
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we  shall  consider  the  two  appeals  together  as  if  they  had  been 
perfected  and  presented  upon  a  single  record. 

The  defendants  Ho  Kim  You  and  Chew  Bock  Hue  were 
tried  and  convicted  upon  the  theory  that  they  had  aided  and 
abetted  the  commission  of  the  homicide,  and  were  therefore 
principals  within  the  meaning  of  section  31  of  the  Penal  Code. 
Over  objection  the  trial  court  permitted  the  prosecution  to 
prove  that  two  days  prior  to  the  homicide  the  defendants 
Ho  Kim  You  and  Chew  Bock  Hue,  and  the  codefendants  On 
Git  and  Yee  Yum,  were  traveling  on  the  same  railway  train 
in  the  direction  of  Salinas,  the  scene  of  the  homicide,  and  that 
the  codefendant  On  Git  and  the  defendant  Chew  Bock  Hue 
were  then  armed  with  pistols.  We  see  no  error  in  the  ruling. 
The  circumstances,  although  slight  in  themselves,  nevertheless 
when  considered  in  conjunction  with  the  evidence  adduced 
upon  the  entire  case,  tended  in  a  material  measure  to  connect 
the  defendants  with  the  perpetration  of  the  homicide,  and 
were  therefore  rightfully  admitted  in  evidence,  notwithstand- 
ing that  such  circumstances  incidentally  included  proof  of  the 
fact  that  two  of  the  codefendants  may  at  the  same  time  have 
been  violating  the  law  against  carrying  concealed  weapons. 
{People  V.  Eba^tks,  117  Cal.  652,  [40  L.  R.  A.  269,  49  Pac 
1049].) 

The  record  shows,  as  a  part  of  the  cross-examination  of  Lee 
Hing,  the  following  questions,  answers,  and  rulings  of  the  trial 
court: 

'*Q.  Was  there  anything  said  before  any  shooting  com- 
menced at  all  t  A.  Yee  Yum  told  On  Git — saying  to  him 
'Shoot  Lee  Lung  Kai.' 

**Q.  You  heard  Lee  Lung  Kai's  name  mentioned!  A.  No. 
He  says,  'Start  shooting.' 

"Q.  Well,  what  did  he  sayt  Did  he  say  'Start  shooting!' 
or  did  he  say  *  Shoot  Lee  Lung  Kaif  A.  He  says  'Start 
shooting.' 

**Q.  Did  Wong  Duck  tell  you  that  on  this  trial  you  should 
say  'to  shoot  Lee  Lung  Kai't 

"Mr.  Hanley :  I  object;  that  is  not  a  proper  means  of  cross- 
examination. 

"The  Court:  He  may  answer. 

*'A.  No,  nobody  taught  mo. 
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**Q.  Did  you  ever  at  any  time  before  testify  that  he  told 
him  to  shoot  Lee  Lung  Eai  t 

*'Mr.  Hanley:  I  object;  that  is  not  the  proper  way  to  lay  a 
foundation.  If  any  such  testimony  has  ever  been  offered,  it 
should  be  shown  to  him. 

"The  Court:  The  objection  is  sustained. 

*'Mr.  Cook:  We  are  trying  to  prove  a  negative. 

*'The  Court:  The  objection  is  sustained.'' 

The  objection  noted  in  the  excerpt  above  quoted  we  think 
should  have  been  overruled.  The  question  objected  to  called 
for  an  answer  which,  if  it  had  been  in  the  negative,  the  jury, 
in  the  absence  of  a  satisfactory  explanation,  might  have 
deemed  inconsistent  with  the  present  testimony  of  the  wit- 
ness, and  therefore  the  question  was  well  within  the  lines  of 
legitimate  cross-examination.  (People  v.  Dole,  122  Cal.  486, 
[68  Am.  St.  Rep.  50,  55  Pac.  581].)  Although  the  question, 
strictly  construed,  was  without  a  proper  foundation  in  that 
it  was  not  preceded  by  express  proof  of  the  fact  that  the 
witness  had  previously  given  testimony  concerning  the  homi- 
cide, nevertheless  such  question  implied  that  the  witness  had 
given  such  testimony ;  and  therefore,  in  the  absence  of  a  spe- 
cific objection  that  it  assumed  a  fact  not  in  evidence,  should 
have  been  allowed.  (People  v.  Hart,  153  Cal.  261,  [94  Pac. 
1012].)  Obviously  the  objection  and  the  court's  ruling  were 
grounded  upon  the  erroneous  assumption  that  the  witness 
could  not,  under  the  provisions  of  section  2052  of  the  Code  of 
Civil  Procedure,  be  required  to  answer  the  question  until  the 
record  of  his  previous  testimony  had  been  shown  to  him.  In 
no  sense  can  the  question  objected  to  standing  alone  be  con- 
sidered an  impeaching  question ;  and  therefore  it  did  not  fall 
within  the  inhibition  of  the  code  section  last  cited.  (People 
V.  Jones,  160  Cal.  358,  [117  Pac.  176].)  Such  question,  de- 
pendent on  the  character  of  the  answer,  might  have  been 
subsequently  employed  as  the  foundation  for  the  attempted 
impeachment  of  the  witness;  but  plainly  its  primary  purpose 
was  to  test  "the  memory,  the  bias,  the  accuracy  or  the  sin- 
cerity of  the  witness."  (People  v.  Manasse,  153  Cal.  10,  [94 
Pac.  92].)  A  negative  answer  would  have  satisfied  the  pri- 
mary object  of  the  question;  while,  on  the  other  hand,  an 
affirmative  answer  might  have  been  met  and  overcome  by  the 
introduction  in  evidence  of  a  record  of  the  previous  testimony 
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of  the  witness.  A  proper  objection,  however,  would  have 
given  counsel  for  the  defendant  an  opportunity  to  obviate 
the  defect  in  the  question.  The  objection  as  made  did  not 
afford  any  such  opportunity ;  and  therefore  the  ruling  of  the 
court  deprived  counsel  for  the  defendant  of  the  right  to  pro- 
ceed along  a  legitimate  line  of  cross-examination.  {People 
V.  Hart,  153  Cal.  261,  [94  Pac.  1042].)  The  error  of  the 
ruling,  however,  was  subsequently  cured  by  counsel  for  the 
defendant  reading  in  evidence  the  record  of  the  testimony 
given  by  the  witness  at  the  coroner's  inquest,  which,  although 
in  the  main  conforming  to  his  testimony  given  at  the  trial  of 
the  case  in  the  court  below,  contained  no  statement  that  he 
had  heard  Tee  Yum  say  to  On  Git  "Shoot  Lee  Lung  Kai." 
It  will  thus  be  seen  that  the  object  of  the  question  objected 
to  was  ultimately  accomplished  by  another  method,  which  was 
not  only  much  more  effective  but  somewhat  to  the  detriment 
of  the  prosecution,  in  that  the  witness  was  not  given  an  oppor- 
tunity to  explain  why  his  testimony  at  the  coroner's  inquest 
did  not  contain  all  of  the  details  testified  to  by  him  upon  the 
trial  of  the  present  case. 

There  was  no  error  in  the  ruling  of  the  trial  court  refusing 
to  strike  out  certain  answers  of  the  same  witness  upon  the 
ground  that  those  answers  were  not  responsive  to  the  ques- 
tions. The  defendants'  motion  to  strike  out,  in  order  to  pre- 
vail, should  have  been  specifically  directed  to  the  unresponsive 
part  of  the  answers.  Having  been  directed  to  the  answers 
in  their  entirety  the  motion  in  each  instance  was  properly 
denied. 

Complaint  is  made  that  counsel  for  the  defendant  was  not 
permitted  to  ask  this  same  witness  upon  cross-examination 
whether,  at  a  time  when  the  defendant  was  pointed  out  to 
him,  he,  the  defendant,  wore  slippers  or  American  clothes, 
and  how  he  was  dressed.  The  record  sliows  that  the  witness 
in  question  had  previously  testified  upon  cross-examination 
and  with  considerable  detail  concerning  the  defendant's  dress 
and  appearance  upon  the  occasion  referred  to ;  and  it  does  not 
appear  to  us  that  the  court  abused  its  discretion  in  refusing 
to  permit  further  cross-examination  upon  the  same  lines. 

H.  J.  Shannon  was  a  witness  for  the  people.  He  in  com- 
pany with  a  Chinaman  named  S.  K.  Lee,  drove  the  automobile 
from  Santa  Cruz  in  which  the  defendants  were  arrested  at 
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Moss's  Landing.  Among  other  things  this  witness  testified 
that  when  the  automobile  arrived  at  Moss's  Landing  Lee  got 
out  and  "went  to  look  for  four  Chinamen.*'  The  motion  to 
strike  out  the  quoted  statement  should  have  been  granted. 
The  question  was  answered  before  counsel  had  an  opportunity 
to  object,  and  the  testimony  of  the  witness  in  the  particular 
stated  was  either  the  expression  of  a  mere  opinion,  or  else  it 
was  hearsay.  But  the  error  of  the  ruling  was  inconsequential 
in  view  of  the  fact  that  the  circumstances  following  the  arrival 
of  the  automobile  at  Moss's  Landing,  as  later  narrated  with- 
out objection  by  the  witness  (Shannon)  tended  strongly  to 
show  that  Lee  got  out  of  the  automobile  to  look  for  four 
Chinamen.  In  this  behalf  the  witness  testified  that  he  waited 
quite  a  while  after  Lee  left  the  automobile,  and  finally  saw 
a  "bunch  of  Chinamen  .  .  .  there  were  fo".r  Chinamen,  and 
they  all  got  into  the  car'*;  whereupon  the  witness  "asked 
them  where  the  other  fellow  (Lee)  was,  and  they  said  he 
would  not  come  .  .  .  and  two  of  them  got  out  and  started 
to  look  for  him  (Lee)."  It  was  further  shown  without  objec- 
tion that  the  witness  asked  the  four  Chinamen  who  would  pay 
for  the  use  of  the  car,  and  they  replied  that  their  friend  Lee 
would  pay.  Clearly  this  testimony  would  have  justified  the 
jury  in  arriving  at  the  conclusion  that  Lee  did  get  out  of  the 
automobile  at  Moss's  Landing  to  look  for  four  Chinamen  and 
that  he  eventually  found  them. 

The  witness  Reilly  for  the  defense,  during  the  course  of  his 
cross-examination,  testified  in  effect  that  he  saw  the  two  de- 
fendants Ho  Kim  You  and  Chew  Bock  Hue  at  about  the  hour 
of  9  o'clock  on  the  evening  of  the  homicide  at  the  store  of 
Wing  Hing  Sing  in  San  Mateo,  and  that  one  of  the  defend- 
ants was  inside  the  store  and  the  other  standing  on  the  street 
outside  the  store.  The  witness  was  then  asked,  "Didn't  you 
say  upon  the  preliminary  examination  that  you  saw  them  (the 
defendants)  in  the  store  at  the  telephone  t"  The  witness  re- 
plied "No,  sir,"  whereupon  counsel  for  the  defendants  ob- 
jected to  the  question  being  answered  until  the  transcript 
of  the  testimony  given  by  the  witness  at  the  preliminary  ex- 
amination was  shown  to  him.  The  objection  was  overruled. 
It  will  be  noted  that  the  question  was  answered  before  the 
objection  was  made.  It  is  not  claimed,  nor  does  it  appear, 
that  counsel  did  not  have  an  opportunity  to  object  before  the 
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answer  was  given.  This  being  so,  the  objection  to  the  par- 
ticular question  under  consideration  came  too  late,  and  there- 
fore was  rightfully  overruled.  The  cross-examination,  how* 
ever,  was  continued  to  a  slight  extent  upon  the  same  lines,  and 
evidently  subject  to  the  same  objection.  When  pressed  fur- 
ther the  witness  answered  in  effect  that  he  was  not  positive 
as  to  whether  or  not  he  had  stated  in  his  previous  testimony 
that  he  had  seen  both  defendants  inside  the  store  at  the  tele- 
phone. The  trial  court  had  previously  sustained  a  similar 
objection  of  the  prosecution;  and  assuming  (as  evidently  the 
trial  court  did)  that  this  latter  testimony  was  given  subject 
to  the  previous  objection,  consistency,  if  not  the  law  (Code 
Civ.  Proc,  sec.  2052),  should  have  prompted  the  trial  court 
to  sustain  the  objection  of  the  defense.  However,  it  must  be 
an  exceptionally  clear  case  of  resulting  injury  to  justify  a 
reversal  for  such  an  error ;  and  we  are  satisfied,  after  a  perusal 
of  the  entire  testimony  of  the  witness,  that  if  he  did  testify 
at  the  preliminary  examination  as  claimed  by  the  prosecu- 
tion, such  testimony  was  not  inconsistent  with  his  testimony 
at  the  trial  to  the  effect  that  he  had,  at  a  specified  hour  on 
the  night  of  the  homicide,  seen  one  of  the  defendants  in  the 
•tore  and  the  other  outside  on  the  street.  This  being  so,  the 
ruling  did  not  result  in  substantial  injury  to  the  defendants. 

Several  other  rulings  of  the  trial  court  are  complained  of; 
but  upon  examination  we  find  that  they  are  of  minor  import- 
ance, and  were  not  erroneous. 

The  record  shows  that  the  codefendant  Tee  Tum  and  the 
defendants  in  the  present  case,  at  one  stage  of  the  preliminary 
proceedings  in  the  trial  court,  demanded  separate  trials.  It 
•eems,  however,  that  two  separate  and  independent  juries  were 
impaneled  at  the  same  time,  one  for  the  trial  of  the  defendant 
Tee  Tum,  and  the  other  for  the  trial  of  the  defendants  in 
the  present  case,  Chew  Bock  Hue,  and  Ho  Kim  Tou.  There- 
upon the  trial  of  both  cases  proceeded  simultaneously  before 
both  juries  up  to  a  certain  point  in  the  evidence,  that  is  to 
say,  the  principal  witnesses  for  the  people  Lee  Hing  and  Tai 
Kai  gave  their  testimony  but  once  and  in  the  presence  of  both 
juries.  Upon  the  conclusion  of  their  testimony  the  trial  of 
Ho  Kim  Ton  and  Chew  Bock  Hue  was  halted,  and  the  jury 
sitting  upon  their  case  temporarily  excused.  The  trial  of  the 
defendant  Tee  Tum  then  proceeded  separately.    We  think 
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that  the  record  on  appeal  in  each  of  the  cases  now  before  as 
as  originally  presented  warrants  the  inference  that  the  then 
counsel  for  the  defendants,  who  omducted  both  trials,  con- 
sented to  the  concorrent  trial  of  both  cases;  and  the  record 
as  amended  by  a  farther  transcription  of  the  proceedings  had 
in  the  coart  below,  shows  that  Mr.  Cook,  coansel  for  the  de- 
fendants, who  was  in  charge  of  the  trial  of  the  case,  and  who 
was  also  one  of  the  coansel  for  the  codefendant  Tee  Tarn, 
expressly  stated  in  open  coart  that  he  had  no  objection  to  the 
impanelment  of  two  jnries  and  the  concurrent  trial  of  the  two 
cases.  This  being  so,  none  of  the  defendants  will  now  be 
heard  to  complain  that  their  demand  for  a  separate  trial  was 
denied,  or  that  they  were  prejudiced  by  the  procedure  thus 
adopted. 

The  claim  is  made  that  the  evidence  is  insufficient  to  support 
the  verdict  against  these  particular  defendants  in  this,  that 
it  was  not  shown  that  they  aided  and  abetted  the  codefend- 
ants  On  Oit  and  Tee  Turn  in  the  commission  of  the  homi- 
cides. Assuming  all  of  the  evidence  for  the  people  to  be  true, 
it  is  the  contention  of  counsel  for  the  defendants  that  the  fact 
of  their  presence  at  or  near  the  entrance  of  the  room  in  which 
the  homicide  occurred  was  not,  either  alone  or  in  conjunction 
with  the  other  facts  of  the  case,  legally  sufficient  to  warrant 
the  finding  implied  from  the  verdict  that  the  defendants  had 
aided  and  abetted  the  commission  of  the  homicide. 

With  this  contention  we  do  not  agree.  Of  course  the  mere 
presence  of  the  defendants  Ho  Kim  You  and  Chew  Bock  Hue 
at  or  near  the  scene  of  the  homicide  would  not  in  and  of  itself 
support  the  verdict;  but  such  presence  was  a  circumstance 
which,  when  coupled  and  considered  with  all  of  the  circum- 
stances immediately  preceding,  attending,  and  following  the 
homicide,  tended  strongly  to  show  complicity  in  the  crime. 
(People  V.  Woodward,  45  Cal.  293,  [13  Am.  Rep.  176].)  It 
must  be  conceded  that  the  evidence  adduced  upon  behalf  of 
the  people  shows,  if  true  (1)  that  all  of  the  defendants  belong 
to  the  same  higlibinder  society  known  as  the  Suey  Sing  tong; 
and  that  this  tong  was  at  war  at  the  time  of  the  homicide  with 
the  higlibinder  society  known  as  the  Hop  Sing  tong;  (2)  that 
prior  to  the  homicide  all  four  of  the  defendants  resided  in 
the  same  house  in  San  Mateo;  (3)  that  two  days  prior  to  the 
homicide  the  defendants  in  these  cases  Ho  Kim  You  and  Chew 


Digitized  by  VjOOQ IC 


May,  1914.]  People  v.  Ho  Kim  You.  463 

Bock  Hue,  and  the  two  codefendants  On  Git  and  Tee  Yum, 
who  actually  did  the  shooting,  traveled  by  rail  upon  the  same 
train  in  the  direction  of  Salinas  City  from  San  Mateo  to 
Castroville,  and  that  On  Git  and  Chew  Bock  Hue  were  armed 
with  pistols;  (4)  that  nothwithstanding  the  fact  that  each  of 
the  defendants  occupied  separate  seats  in  separate  cars  of  the 
train  and  were  apparently  unacquainted  with  one  another, 
they  all  left  the  train  at  Castroville,  and  assembled  at  the 
south  end  of  the  station  in  the  rear  of  the  train  and  in  the 
vicinity  of  the  freight  sheds;  (5)  that  the  defendants  in  these 
cases  Ho  Kim  You  and  Chew  Bock  Hue  were  seen  standing 
at  the  door  of  the  building  in  which  the  homicide  occurred 
at  the  time  of  the  homicide;  (6)  that  five  days  after  the  homi- 
cide all  four  of  the  defendants  were  arrested  between  11  and 
12  o'clock  at  night  at  Moss's  Landing  about  twelve  miles  from 
Salinas,  just  as  they  were  about  to  enter  an  automobile  that 
had  been  brought  from  Santa  Cruz  by  a  fellow  tongman. 

It  will  thus  be  seen  that  the  evidence,  direct  and  circum- 
stantial, shows  that  although  the  defendants  were  well  ac- 
quainted with  one  another,  nevertheless  immediately  preced- 
ing the  homicide  their  movements  were  studied  and  stealthy, 
with  the  apparent  purpose  of  avoiding  attention  and  creating 
the  impression  that  they  were  utter  strangers  to  one  another. 
That  this  was  their  purpose  is  evidenced  by  their  conduct  on 
the  train  on  the  way  to  Salinas,  and  their  subsequent  con- 
certed and  clandestine  meeting  in  an  obscure  part  of  the  rail- 
way station  at  Castroville.  Added  to  all  of  this  is  the  further 
fact,  incriminating  and  unexplained,  that  the  defendants  Ho 
Kim  You  and  Chew  Bock  Hue  were  in  an  isolated  spot  in 
the  dead  of  night  in  the  company  of  On  Git  and  Yee  Yum 
several  days  after  the  homicide,  within  a  comparatively  short 
distance  of  Salinas  City.  The  cumulative  effect  of  all  of  the 
circumstances  immediately  preceding,  at  the  time  of  and  fol- 
lowing the  homicide,  readily  responds  to  the  inference  that 
the  defendants  Ho  Kim  You  and  Chew  Bock  Hue  were  will- 
fully and  knowingly  stationed  at  the  door  of  the  premises 
where  the  homicide  occurred,  as  sentinels  to  watch  for  and 
warn  against  outside  interference  with  the  murderous  work 
of  the  codefendants  On  Git  and  Yee  Yum.  This  being  so,  the 
conclusion  is  inevitable  that  the  evidence  upon  the  whole  case, 
direct  and  circumstantial,  is  amply  sufficient  to  sustain  the 
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verdict  upon  the  theory  that  the  defendants  in  question  aided 
and  abetted  the  commission  of  the  homicide. 

Counsel  for  the  defendants  complain  of  the  misconduct  of 
the  special  prosecutor  who  was  associated  with  the  district 
attorney  in  the  trial  of  the  case.  Several  assignments  of  mis- 
conduct are  made,  and  we  shall  note  them  in  the  order  of  their 
making. 

The  first  objection  under  this  head  relates  to  a  question  pro- 
pounded upon  cross-examination  to  the  witness  Reilly,  and 
will  be  best  shown  by  the  following  excerpt  from  the  record : 

**Q.  You  know  Judge  Cook,  don't  yout    A.  Yes. 

"Q.  Did  you  see  him  .  .  .  before  the  On  Oit  caset  A. 
No,  sir. 

**Q.  Did  you  go  up  to  his  office!    A.  No,  sir. 

"Q.  .  .  .  Then  the  conversation  that  Judge  Cook  had  with 
Frank  Sargent  that  you  asked  $500  in  the  On  Git  case  is  not 
true,  is  itt 

''Mr.  Cook:  I  assign  the  statement  •  •  •  as  prejudicial 
error,  maliciously  made  to  prejudice  the  jury,  as  no  such  state- 
ment was  made  by  me  to  Mr.  Frank  Sargent  or  anybody  else. 
I  never  saw  this  man  and  never  talked  with  him. 

**Mr.  Hanley:  That  is  not  true. 

"The  Court:  The  jury  will  entirely  disregard  the  statement 
made  by  Mr.  Hanley,  and  the  question  is  disallowed.  You 
gentlemen  will  pay  no  attention  to  that  statement. 

**Q.  That  is  not  truet    A.  That  is  not  true.*' 

It  is  insisted  that  the  mere  asking  of  the  question  concern- 
ing the  alleged  conversation  of  Judge  Cook  with  Frank  Sar- 
gent was  an  intentional  infringement  of  the  rule  of  profes- 
sional conduct  which  should  govern  prosecuting  officers  in  the 
trial  of  a  criminal  case ;  and  that  such  conduct  was  sufficiently 
grievous  to  warrant  the  reversal  of  the  judgment.  It  would 
be  a  wild  and  wide  stretch  of  imagination  to  say  that  the  form 
of  the  question  under  discussion  was  the  result  of  ignorance 
or  inadvertence.  To  the  contrary,  it  is  very  evident  that  the 
question  was  deliberately  framed  and  asked  for  the  purpose 
of  placing  before  the  jury  in  a  highly  irregular  manner  a 
matter  which,  if  true,  might  have  been  rightfully  and  decently 
developed  in  evidence  without  violating  the  settled  and  well 
understood  rules  of  criminal  procedure.  The  disposition  of 
the  special  prosecutor  to  disregard  the  procedure  provided  by 
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law,  even  in  a  case  where  a  man  was  on  trial  for  his  life,  ii 
well  illustrated  by  his  persistence  in  repeating  the  objection- 
able question  in  the  very  teeth  of  the  declaration  of  the  trial 
court  that  the  question  would  not  be  allowed.  This  was  a 
deliberate  defiance  of  the  mandate  of  the  law,  which  the  trial 
court  might  well  have  punished  as  a  contempt  of  court,  or 
by  an  order  excluding  the  offender  from  further  participation 
in  the  trial  of  the  case.  This  point  will  be  finally  disposed 
of  later  on  in  this  opinion. 

Certain  rulings  of  the  trial  court  made  upon  the  cross- 
examination  of  Chow  Soon  and  Tom  Git,  witnesses  for  the 
defense,  were  undoubtedly  erroneous.  The  purpose  of  this 
cross-examination  in  part  was  to  elicit  certain  alleged  facts 
concerning  the  private  life  of  the  witness  Chow  Soon,  and  in 
part  to  show  that  the  defendant  Chew  Bock  Hue  and  the 
codef endant  On  Git  had  been  several  times  arrested  for  carry- 
ing concealed  weapons,  and  that  the  defendant  Chew  Bock 
Hue  had  been  previously  arrested  under  the  name  of  Ah  Joe 
for  the  crime  of  assault  with  intent  to  commit  murder.  The 
questions  objected  to,  however,  failed  of  their  purpose  in  so 
far  as  the  answers  of  the  witnesses  were  concerned.  In  each 
instance  the  answer  was  in  the  negative.  Therefore  the  error 
of  the  rulings  in  question  must  be  held  to  have  been  harmless. 
(People  V.  Brown,  76  Cal.  573,  [18  Pac.  1078] ;  People  v. 
Barney,  114  Cal.  554,  [47  Pac.  41] ;  People  v.  Chin  Hane,  108 
Cal.  597,  [41  Pac.  697].)  It  is  insisted,  nevertheless,  that  the 
mere  asking  of  the  questions  last  noted  was  prejudicial  mis- 
conduct. No  justification  is  attempted,  and  none  could  be 
made,  of  the  cross-examination  of  the  witness  Chow  Soon  upon 
the  subject  of  his  having  lived  with  a  prostitute  in  Salinas. 
The  fact  that  the  witness  was  a  Chinaman  should  not  have 
operated  to  suspend  the  rules  of  evidence  which  ordinarily 
govern  the  impeachment  of  witnesses,  nor  does  such  fact  miti- 
gate the  offense  of  willfully  violating  those  rules.  It  must  be 
presumed,  however,  that  the  jury  knew  and  understood  that 
the  mere  asking  of  a  question  did  not  constitute  evidence ;  and 
the  trial  court  of  its  own  motion  ultimately  charged  the  jury 
to  be  governed  in  its  deliberations  solely  by  the  evidence  which 
was  given  by  the  witnesses,  and  not  to  be  influenced  by  any 
matters  outside  of  the  evidence  which  might  have  been  in- 
jected into  the  case  by  counsel  on  either  side.    Presumably 
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the  jury  heeded  the  charge  of  the  court  (People  ▼.  £m<i- 
bury,  151  CaL  675,  [91  Pac.  497] ;  People  v.  Burke,  18  Cal. 
App.  72,  [122  Pac.  435].) 

Equally  iudefensible  is  the  cross-examination  of  the  wit- 
ness Tom  Oit.  Conceding  for  the  purpose  of  this  discussion 
that  the  direct  examination  of  this  witness  warranted  cross- 
examination  as  to  the  presence  of  the  defendants  in  San 
Mateo  in  the  afternoon  and  evening  of  April  27, 1912,  the  date 
of  the  homicide,  nevertheless  it  was  highly  improper  for  the 
special  prosecutor  to  include  in  his  questions  the  claimed  col- 
lateral criminal  conduct  of  the  defendant  Chew  Bock  Hue  or 
any  of  his  codefendants.  Such  questions  were  plainly  in- 
tended to  impress  the  jury  with  the  belief  that  the  defendant 
Chew  Bock  Hue  was  a  lawless  and  desperate  character  and 
the  associate  of  men  of  like  character.  That  impression  in 
turn  was  well  calculated  to  induce  the  belief  in  the  minds  of 
the  jury  that  the  defendant  Ho  Kim  You,  on  trial  with  Chew 
Bock  Hue,  was  likewise  an  associate  of  lawless  and  desperate 
men.  Such  a  belief,  as  a  matter  of  course,  must  have  had 
some  weight  with  the  jury  to  the  detriment  of  the  defend- 
ants ;  and  therefore  we  would  have  some  difficulty,  even  under 
the  provisions  of  section  4^4  of  article  VI  of  the  constitution,  in 
affirming  the  judgment,  were  it  not  for  the  conceded  fact  that 
elsewhere  in  the  record  is  to  be  found  competent  testimony, 
offered  and  received  without  objection,  which  tended  to  show 
that  the  defendants  on  trial  and  each  of  the  codefendants  were 
**  highbinders,  belonging  to  the  Chinese  fraternity  known  aa 
the  Sing  Suey  Ying  tong,  and  that  during  the  months  of 
March  and  April,  1912,  this  tong  was  at  war  with  the  .  .  . 
Hop  Sing  tong  or  highbinders  and  hatchet  men.'*  The  term 
** highbinder,"  although  of  local  origin,  is  generally  under- 
stood as  meaning  "A  rough,  and  now  specifically  one  of  a 
Chinese  secret  society  said  to  be  blackmailers.**  (Webster's 
Dictionary.)  It  is  a  matter  of  common  knowledge  that  the 
several  Chinese  highbinder  societies  existing  in  this  state 
frequently  declare  war  upon  one  another,  and  that  such  wars 
are  usually  fought  to  the  death  by  the  gun  and  hatchet  men 
of  the  opposing  forces.  In  short,  it  is  a  matter  of  common 
knowledge  that  a  highbinder  is  a  man  of  evil  character  and 
murderous  tendencies.  Therefore  it  may  be  fairly  said  that 
the  irregularity  of  suggesting  to  the  jury,  through  the  medium 
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of  the  questions  under  discussion,  that  the  defendant  Chew 
Bock  Hue  and  each  of  his  codefendants  were  men  of  lawless 
and  desperate  character  was  without  substantial  prejudice 
in  the  face  of  the  fact,  subsequently  shown  by  proper  proof, 
that  all  of  the  defendants  were  not  only  the  associates  of  high- 
binders but  were  themselves  highbinders. 

It  is  the  rule  generally  that  misconduct  intended  and  likely 
to  result  in  prejudice  will  not  suffice  to  justify  the  granting 
of  a  new  trial  if  upon  the  whole  case  it  can  be  said  that  the 
possible  effect  of  the  claimed  misconduct  was  subsequently 
removed  by  a  proper  admonition  of  the  trial  court  to  the 
jury,  or  that  such  effect  was  offset  by  the  introduction  of 
competent  evidence  concerning  the  matters  and  things  in- 
volved in  such  misconduct.  Regardless  of  the  varying  and, 
at  times,  in  the  past,  inconsistent  application  of  the  rule  in 
this  behalf,  we  are  convinced  that  the  weight  of  authority 
in  this  and  other  jurisdictions  favors  the  assertion  that  there 
is  no  presumption  that  misconduct  will  prevail  with  a  jury 
to  the  detriment  of  a  defendant  in  the  face  of  an  admon- 
itory charge  to  disregard  the  same;  but  that,  to  the  con- 
trary, the  presumption  is  ordinarily  that  the  jury  heeded 
the  charge  of  the  court.  (People  v.  Kramer,  117  Cal.  647, 
[49  Pac.  842] ;  People  v.  Solas,  2  Cal.  App.  537,  [84  Pac. 
295];  People  v.  Amer,  8  Cal.  App.  137,  [96  Pac.  401]; 
Lanigan  v.  Neely,  4  Cal.  App.  760,  [89  Pac.  441] ;  People 
V.  Bradbury,  151  Cal.  675,  [91  Pac.  497] ;  People  v.  Burke, 
18  Cal.  App.  72,  [122  Pac.  435].)  A  careful  consideration 
of  the  record  and  the  evidence  presented  in  the  present  case 
convinces  us  that  the  harm  resulting  from  the  mere  asking 
of  the  questions  complained  of  was  in  some  instances  mini- 
mized by  the  answers  of  the  witnesses;  and  in  the  remaining 
instances  counterbalanced  by  competent  testimony;  and  that 
upon  the  whole  such  harm  was  ultimately  undone  by  the 
trial  court's  admonition  and  charge  to  the  jury  to  disregard 
the  matters  irregularly  suggested,  and  be  guided  in  arriving 
at  a  verdict  solely  by  the  evidence  rightfully  received. 

If,  upon  a  consideration  of  the  evidence  rightfully  and 
regularly  adduced  upon  the  whole  case,  the  guilt  of  the  de- 
fendants appeared  to  us  to  be  reasonably  doubtful,  we  would 
have  but  little  difficulty  and  less  hesitation  in  declaring  that 
the  misconduct  oomplained  of  contributed  to  the  verdict. 
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and  that  as  a  consequence  the  conviction  of  the  defendants 
was  a  miscarriage  of  justice.  But  in  addition  to  the  fact 
that,  in  our  opinion  the  effect  of  the  several  instances  of 
misconduct  was  •veroome,  either  by  the  charge  of  the  court 
or  by  the  subsequent  introduction  of  competent  and  rele- 
vant evidence  to  the  same  point,  we  are  not  prepared  to  say, 
after  a  painstaking  examination  of  the  entire  evidence,  that 
the  trial  and  conviction  of  the  defendants  did  result  in  a 
miscarriage  of  justice.  A  calm,  careful,  and  impartial  con- 
sideration of  the  evidence  in  all  of  its  various  phases  and 
angles,  and  without  reference  to  or  consideration  of  the 
improper  suggestions  contained  in  the  misconduct  complained 
of,  reasonably  satisfies  us  of  the  guilt  of  the  defendants. 
And  in  addition  we  are  convinced  that  the  defendants  would 
have  been  convicted  without  the  aid  or  interposition  of  the 
irregular  and  improper  suggestions  of  the  special  prose- 
cutor. Therefore  such  irregularities  cannot  be  held  to  be  a 
controlling  or  even  a  contributing  cause  of  the  verdict.  It 
follows  that  the  misconduct  complained  of  will  not  warrant 
a  reversal  of  the  case.  (People  v.  Lwoler,  21  CaL  App. 
63,  [131  Pac.  63].) 

We  cannot  refrain  from  saying,  however,  that  conduct  on 
the  part  of  proaeenting  o£Bcen  of  the  character  under  dis- 
cussion not  only  impairs  the  orderly  and  effective  adminis- 
tration of  justice,  but  is  well  calculated  to  bring  the  pro- 
fession of  the  law  into  disrepute.  The  increasing  instances 
of  flagrant  and  willful  violations  of  the  elementary  rules  of 
procedure  which  are  being  constantly  called  to  our  atten- 
tion confirms  us  in  the  belief  that  the  impression  is  abroad, 
or  at  least  is  entertained  by  some  members  of  the  profession, 
that  the  provisions  of  the  recently  adopted  section  4^  of 
article  VI  of  the  constitution  furnish  a  cure  for  all  the  ills 
of  procedure  and  practice  resulting  from  irregularities,  great 
or  small,  ignorantly  or  intentionally  perpetrated,  during  the 
course  of  a  criminal  trial.  This  is  indeed  an  erroneous  im- 
pression, which  can  and  will  be  corrected,  and  the  safe  and 
sane  administration  of  justice  assured  by  a  resort  to  the 
remedy  of  ordering  a  new  trial  where  the  guilt  of  the  defend- 
ant is  to  us  doubtful,  and  it  further  appears  to  our  satis- 
faction that  the  irregularity  contributed  materially  to  the 
procurement  of  the  verdict.     (People  v.  0 'Bryan,  165  Cal.  55, 
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[130  Pac.  1042] ;  People  v.  Fleming,  166  Cal.  357,  [136  Pac. 
291] ;  People  v.  King,  23  Cal.  App.  259,  [137  Pac.  1076].) 

Although  section  4^  above  referred  to  makes  it  the  duty 
of  this  court  to  afi^m  a  judgment  of  conviction  in  a  criminal 
case  regardless  of  any  error  as  to  any  matter  of  pleading  or 
procedure,  where,  upon  a  consideration  of  the  entire  record, 
including  the  evidence,  we  are  of  the  opinion  that  the  con- 
viction has  not  resulted  in  a  miscarriage  of  justice,  neverthe- 
less it  might  be  well  for  trial  courts  and*  prosecuting  officers 
generally  to  keep  in  mind,  in  conjunction  with  their  oaths 
of  office,  the  fact  that  such  provisions  of  the  constitution  were 
not  ''designed  to  repeal  or  abrogate  the  guarantees  accorded 
persons  accused  of  crime  by  other  parts  of  the  same  constitu- 
tion, or  to  overthrow  all  statutory  rules  of  procedure  and  evi- 
dence in  criminal  cases."  (People  v.  0 'Bryan,  165  Cal.  55, 
[130  Pac  1042].}  Incidentally  it  may  not  be  amiss  to  state 
that  the  determination  of  this  court  as  to  whether  or  not  an 
irregularity  in  pleading  or  procedure  has  contributed  to  a 
miscarriage  of  justice  in  any  given  case,  must  depend  largely 
if  not  entirely  upon  the  opinion  which  the  justices  of  this 
court  collectively  form  of  the  guilt  or  innocence  of  the  de- 
fendant after  having  weighed  the  evidence  in  the  individual 
ease  before  us.  In  short,  our  determination  as  to  what  is  or 
is  not  a  miscarriage  of  justice  must  in  every  case  be  a  mere 
matter  of  opinion  which,  in  view  of  the  varying  facts  of  each 
ease,  cannot  be  based  upon  any  hard  and  fast  rule,  but  neces- 
sarily must  be  formed  from  the  cold  record  without  the 
valuable  and  oftentimes  indispensable  aid  of  hearing  and 
seeing  the  witnesses  who  testified  at  the  trial.  Therefore, 
trial  courts  and  prosecuting  officers,  in  the  trial  of  criminal 
cases,  should  adhere  closely  to  the  settled  lines  of  criminal 
procedure  at  every  stage  of  the  case,  and  thereby  be  assured 
that  they  are  neither  aiding  in  nor  contributing  to  a  miscar- 
riage of  justice,  which,  in  cases  where  the  evidence  is  evenly 
balanced,  or  the  guilt  of  the  defendant  appears  to  us  to  be 
doubtful,  will  surely  be  reversed. 

The  judgment  and  order  appealed  from  in  each  of  the  above 
entitled  causes  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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A  petition  for  a  rehearing  of  these  causes  was  denied  by 
the  district  court  of  appeal  on  June  12,  1914,  and  a  petition 
to  have  the  causes  heard  in  the  supreme  eourt  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  11,  1914. 


[Crim.  No.  454.    First  Appellate  District.— Msj  18,  1914.] 

THE  PBOPLB,  Respondent,  v.  TEE  YUM,  Appellant 

Criminal  Law — Homicidb— Dbpinsb  op  Aubi. — Judgment  and  order 
affirmed  on  authority  of  People  ▼.  Ho  Kim  Ton,  ante,  p.  45L 

APPBAL  from  a  judgment  of  the  Superior  Court  of 
Monterey  County  and  from  an  order  refusing  a  new  triaL 
B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carroll  Cook,  B.  Porter  Ashe,  BUiot  M.  Epstein,  and 
Daugherty  &  Lacey,  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Bespondent. 

LENNON,  P.  J. — In  this  case  the  defendant  was  charged 
with  the  crime  of  murder.  He  was  convicted  of  murder  in 
the  first  degree,  and  the  punishment  was  fixed  by  the  jury 
at  imprisonment  for  life.  Defendant  has  appealed  from  the 
judgment  and  from  the  order  denying  a  new  trial. 

The  main  features  of  the  case  presented  by  the  transcript 
are  in  all  essential  respects  identical  with  the  facts  set  forth 
in  the  companion  case  of  The  People  etc,  ▼.  Ho  Kim  You,  ante 
p.  451,  [141  Pac.  950]  Crim.  No.  456,  this  day  decided.  The 
defense  interposed  by  the  defendant  in  this  case  was  also  an 
alibi,  and  was  supported  by  testimony  which  varied  from  the 
testimony  offered  by  the  defense  in  the  case  of  Ho  Kim  Ton 
only  in  the  particular  that  Dr.  Bemal  testified  that  the  de- 
fendant Yee  Yum  was  in  his  oflSce  in  San  Francisco  at  the 
hour  of  eight  o'clock  on  the  night  of  the  homicide*    The 
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points  presented  in  this  case  were  all  presented  in  practically 
identical  form  in  the  case  of  Ho  Eim  You,  and  there  decided 
adversely  to  the  defendant.  It  would  serve  no  useful  pur- 
pose to  review  them  in  detail  here. 

For  the  reasons  stated  in  the  opinion  in  the  case  of  Ho  Eim 
You,  the  judgment  and  order  appealed  from  in  the  present 
case  are  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  12,  1914. 


[(Mm.  No.  484.    Unt  Appellate  District.— May  14,  1914.] 

THE  PEOPLE,  Respondent,  v.  HENRY  QUAN  CHUCK, 

Appellant. 

Criminal  Law — Homicids — Refusal  or  Instruction  on  Manslaughter 
—When  Proper. — ^Whew  there  is  no  evidence  in  a  homicide  case  on 
which  to  predicate  an  instruction  on  manslaughter,  except  a  brief 
interchange  of  words  between  the  accused  and  the  deceased,  just 
before  the  firing  of  the  fatal  shots,  which  does  not  disclose  a  quar- 
rel or  show  any  incitement  by  the  deceased  to  any  such  heat  of 
passion  on  the  part  of  the  defendant  as  would  serve  to  justify  a 
jury  in  reducing  the  crime  from  murder  to  manslaughter,  the  court 
properly  refuses  an  instruction  on  the  subject  of  manslaughter. 

Id. — Declarations  of  Accused  as  to  Fear  of  Witnesses — ^When 
Inadmissible  as  Self-serving. — Statements  made  by  the  accused 
to  police  officers  prior  to  the  homicide,  as  to  his  being  afraid  of  the 
witnesses  for  the  prosecution,  are  properly  excluded  as  self-serving. 

Id. — Defenses  in  Homicide  Case — 'Alibi  and  Conspiract  to  Convict — 
Bevixw  on  Appeal. — ^Where  in  the  prosecution  of  a  Chinaman  for 
homicide  the  defense  relies  upon  an  alibi  and  upon  a  conspiracy  by 
Chinese  witnesses  for  the  people  to  convict  the  defendant  of  the 
crime  when  they  themselves  committed  it,  and  the  jury  disbelieve 
the  defendant's  evidence  produced  in  support  of  such  defenses  and 
bring  in  a  verdict  of  guilty  of  murder  in  the  first  degree,  an  appel- 
late court  cannot  go  behind  the  direct  evidence  fastening  the  crime 
on  the  defendant  to  discover  the  alleged  conspiracy  and  disturb  the 
verdict 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fnsing  a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  H.  Davis,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  upon 
a  verdict  of  conviction  of  the  defendant  of  murder  in  the 
first  degree,  with  his  punishment  fixed  at  life  imprisonment, 
and  from  an  order  denying  his  motion  for  a  new  trial. 

The  facts  as  presented  by  the  chief  witnesses  for  the  prose- 
cution were  briefiy  these:  Four  Chinese  persons  were  in  the 
basement  of  a  Chinese  store  on  Jackson  Street  in  San  Fran- 
cisco, upon  the  twentieth  day  of  June,  1913,  about  10  o'clock 
in  the  evening,  when  the  defendant  entered  and  asked  for 
Fong  Hung,  the  deceased.  He  was  told  that  he  was  not  in, 
but  one  of  those  present  offered  to  telephone  for  him,  which 
he  did,  and  Fong  Hung  presently  appeared;  and  defendant 
asked  him  for  a  loan  of  twenty-five  dollars,  to  which  the  de- 
ceased replied  that  "he  had  no  money."  The  defendant 
then  asked  "What  are  you  going  to  do  about  itf  to  which 
the  deceased  answered  "What  are  you  going  to  do  about 
itf*  and  started  to  walk  away.  The  defendant  drew  a 
pistol  and  fired  several  shots  at  the  deceased,  killing  him 
almost  instantly.  He  then  threw  away  the  weapon  and  fled 
up  the  street  to  another  building.  The  ofiicers  who  appeared 
presently  on  the  scene,  attracted  by  police  whistles  blown 
by  the  Chinese  witnesses  to  the  murder,  went  into  this  build- 
ing, and  at  first  arrested  another  Chinese  who  was  acting 
suspiciously,  and  brought  him  to  the  spot  of  the  crime,  where 
the  witnesses  declined  to  identify  him,  but  informed  the 
officer  that  the  defendant  was  the  person  who  had  done  the 
shooting.  They  went  back  immediately  and  found  the  de- 
fendant in  the  building  which  the  murderer  had  been  seen 
to  enter,  and  apprehended  him.  When  brought  to  the  scene 
of  the  homicide  the  four  witnesses  identified  him  as  the 
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murderer;  and,  when  called  as  witnesses  in  the  case,  all  tes- 
tified positively  that  they  had  seen  him  do  the  deed.  The 
defense  relied  chiefly  upon  an  alihi,  which  was  not,  however, 
established  to  the  satisfaction  of  the  jury,  who  returned  a 
verdict  of  murder  in  the  first  degree. 

The  first  point  made  by  the  defendant  upon  this  appeal  is 
that  the  court  erred  in  its  refusal  to  give  an  instruction  upon 
the  subject  of  manslaughter.  This  contention  of  the  defend- 
ant must  be  based,  under  the  authorities,  upon  the  claim  that 
there  is  su£3cient  evidence  in  the  case  upon  which  the  jury 
might  predicate  a  verdict  of  manslaughter.  The  only  bit 
of  evidence  which  the  defendant  can  find  to  base  this  claim 
upon  is  that  contained  in  the  brief  interchange  of  words 
between  the  defendant  and  the  deceased  just  before  the 
homicide.  The  bare  words  of  that  conversation  do  not 
suffice  to  disclose  or  suggest  a  quarrel;  nor  to  show  any  in- 
citement by  the  deceased  to  any  such  heat  of  passion  on  the 
part  of  the  defendant  as  would  serve  to  justify  a  jury  in 
reducing  the  defendant's  crime  from  murder  to  man- 
slaughter; and  that  the  jury  who  heard  the  evidence  of  this 
conversation  did  not  so  regard  it  is  plain,  for  they  refused 
by  their  verdict  to  reduce  the  defendant's  crime  even  to 
murder  in  the  second  degree,  although  they  were  instructed 
that  they  might  do  so.  We  must  conclude  therefore,  that 
this  episode  immediately  preceding  the  homicide  was  not  of 
sufficient  importance  to  have  entitled  the  defendant  to  have 
an  instruction  upon  the  subject  of  manslaughter  given,  or 
to  have  the  judgment  reversed  because  the  court,  having 
also  heard  all  the  evidence,  refused  to  so  instruct  the  jury. 
The  case  of  People  v.  Wright,  167  Cal.  1,  [138  Pac.  349], 
cited  by  the  appellant,  is  in  entire  harmony  with  these  views. 

The  appellant  further  contends  that  the  court  erred  in 
sustaining  the  objection  of  the  prosecution  to  a  number  of 
questions  put  to  witnesses  for  the  evident  purpose  of  show- 
ing that  a  relation  of  enmity  existed  on  the  part  of  the  four 
main  witnesses  for  the  people  toward  the  defendant;  and 
that  he  stood  in  respect  to  them  in  an  attitude  of  fear,  for 
example,  Officer  Sutton,  called  for  the  people,  was  asked  on 
cross-examination  this  question:  ''Did  Quan  Chuck  ever 
complain  to  you  of  being  afraid  of  his  life?"  to  which  an 
objection  was  sustained — and  very  properly  so;  for  a  state- 
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ment  of  this  kind  made  by  the  defendant  some  time  before 
the  homicide  would  be  evidently  a  self-serving  declaration, 
and  as  such  inadmissible  upon  any  possible  theory  of  the 
ease.  In  short,  all  of  the  testimony  sought  to  be  elicited 
from  the  police  officers  regarding  the  defendant's  fear  of  his 
accusers,  and  his  various  acts  indicative  of  such  fear,  were 
either,  hearsay  or  conclusions  not  properly  admissible  in 
evidence. 

The  same  observation  applies  to  the  testimony  of  the  de- 
fendant himself.  His  conclusions  as  to  the  reasons  for  the 
enmity  of  his  accusers  were  properly  stricken  out;  but  his 
direct  testimony  as  to  their  acts  of  hostility  was  in  each  case 
admitted  and  allowed  to  remain  in  evidence. 

The  defendant  predicates  his  effort  to  procure  the  admis- 
sion of  much  of  this  sort  of  proof  upon  his  theory  of  the 
case,  which  is  that  he  was  not  the  perpetrator  of,  and  was 
not  present  at  the  time  and  place  of  the  crime;  but  that  the 
four  witnesses  against  him  were  enemies  both  of  the  de- 
ceased and  of  himself;  that  it  was  they  who  killed  the  de- 
ceased; and  being  the  only  witnesses  to  their  own  crime, 
conceived  and  attempted  to  execute  the  double  crime  of 
swearing  it  off  upon  him.  Counsel  for  the  defendant  argues 
plausibly  that  since  all  of  the  parties  and  eye-witnesses  to 
this  homicide  are  Chinese,  and  most  of  them  of  the  high- 
binder type,  this  court  ought  to  go  behind  the  direct  evidence 
fa.stening  the  crime  upon  the  defendant,  to  discover  and 
declare  the  existence  of  the  dark  conspiracy  above  set 
forth.  However  plausible  this  argiunent  may  be,  the  only 
available  place  for  its  presentation  was  to  the  jury  in  the 
trial  court.  Before  this  court  of  appeal  all  parties,  all 
nationalities  and  all  proofs  must  be  placed  upon  the  same  foot- 
ing, and  be  estimated  by  the  same  inflexible  rules  of  law. 
In  the  case  at  bar  four  Chinase  witnesses  testified  that  they 
paw  this  defendant  commit  this  crime.  The  defendant  on 
his  part  produced  his  proof  in  support  of  his  alibiy  and  also 
in  support  of  his  theory  that  the  witnesses  against  him  were 
seeking  the  life  of  both  the  deceased  and  himself,  because 
of  the  fact  that  he  had  been  an  informer  against  them  in 
relation  to  other  offenses  ajrainst  the  law.  The  jury  believed 
the  eye-witnesses  to  the  crime  and  disbelieved  the  defend- 
ant's alibi.    Upon  such  a  state  of  the  record  it  is  plain  that 
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had  the  parties  and  witnesses  been  of  European  extraction 
the  verdict  of  the  jury  would  not  be  disturbed ;  and  the  same 
rule  must  be  applied  to  a  case  where  all  of  the  parties  and 
witnesses  are  of  Asiatic  extraction;  for  otherwise  our  ju- 
dicial system  would  cease  to  be  the  administrator  of  uniform 
and  impartial  law. 
The  judgment  and  order  are  aflSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  12,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  13, 1914. 


[CHt.  No.  1266.    First  Appellate  District.— May  15,  1914.] 

MARGARET    B.    ABBOTT,    Appellant,   v.   THOMAS   E. 
ABBOTT,  Respondent. 

Contempt — Orders  in  Proceedings  for  Contempt — ^Whether  Review- 
able ON  Appeal. — An  order  in  a  contempt  proceeding  is  not  review- 
able on  appeal.  This  is  the  law  generally  and  is  ezpresslj  declared 
in  section  1222  of  the  Code  of  CSvil  Procedure. 

Id. — Alimony — Proceeding  in  Contempt  to  Compel  Payment — ^Appeal. 
Where  an  interlocutory  decree  of  divorce  provides  permanent  ali- 
mony, but  the  final  decree  does  not,  and  after  the  entry  of  the  final 
decree  the  defendant  is  cited  to  show  cause  why  he  should  not  be 
punished  for  contempt  in  not  complying  with  the  requirements  of 
the  interlocutory  decree  in  paying  alimony,  an  order  discharging  him 
is  not  reviewable  on  appeal. 

Id. — Mandamus — Whether  Lies  Where  Court  Refuses  to  Enforce 
Judgment. — In  such  case,  if  the  plaintiff's  position  is  correct,  the 
trial  court  in  effect  refused  to  enforce  a  plain  provision  of  a  judg- 
ment, in  which  case  mandamus  would  be  the  proper  remedy. 

Id, — Certiorari — ^Void  Proceeding. — Certiorari  will  lie  when  the  proceed- 
ings are  absolutely  void  for  want  of  jurisdiction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Lucas  P.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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W.  P.  Netherton,  for  Appellant 
James  A.  Hall,  for  Respondent. 

KERRIGAN,  J.— The  plaintiff  in  this  action  sued  for  a 
divorce  from  the  defendant  upon  the  ground  of  cruelty. 
Incidentally  the  plaintiff  prayed  for  the  sum  of  fifty  dollars 
per  month  as  temporary  alimony.  The  defendant  defaulted. 
The  lower  court  made  its  findings  of  fact  in  favor  of  the 
plaintiff,  and  among  other  things  specifically  found  that 
**The  sum  of  $50  per  month  permanent  alimony  is  a 
reasonable  sum  to  be  allowed  plaintiff  for  her  support  and 
maintenance."  Thereupon  the  plaintiff  was  granted  an 
interlocutory  decree  of  divorce,  which  in  addition  to  declaring 
that  the  plaintiff  was  entitled  to  be  divorced  from  the  de- 
fendant, ordered,  adjudged  and  decreed  that  the  defend- 
ant pay  to  the  plaintiff  ''the  sum  of  $50  per  month  permanent 
alimony"  until  the  further  order  of  the  court. 

The  interlocutory  decree  was  duly  entered  as  of  the  date 
of  its  making.  No  appeal  was  taken  therefrom,  and  upon 
the  expiration  of  one  year  a  final  decree  of  divorce  was  made 
and  entered,  which  failed  to  award  to  plaintiff  an  allowance 
for  her  maintenance,  and  made  no  reference  to  the  **  perma- 
nent alimony"  previously  allowed  her  in  the  interlocutory 
decree. 

The  defendant  paid  fifty  dollars  per  month  to  the  plaintiff 
as  directed  by  the  interlocutory  decree  from  the  date  of  its 
making  to  the  date  of  the  entry  of  the  final  decree ;  but  failed 
and  refused  thereafter  to  make  any  further  payments  to  the 
plaintiff.  Upon  the  a£3davit  of  plaintiff  the  defendant  was 
cited  to  show  cause  in  the  court  below  why  he  should  not  be 
punished  for  contempt  in  refusing  to  comply  with  the  man- 
date of  the  interlocutory  decree.  Upon  the  hearing  of  the 
order  to  show  cause  the  defendant  contended,  and  the  lower 
court  held,  that  the  interlocutory  decree,  in  so  far  as  it  re- 
lated to  the  payment  of  permanent  alimony,  was  not  en- 
forceable after  the  entry  of  the  final  decree;  and  that  inas- 
much as  the  latter  decree  made  no  provision  for  alimony  the 
defendant  was  not  in  contempt.  Upon  that  ground  alone 
the  lower  court  ordered  the  citation  in  contempt  dismissed 
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and  respondent  discharged.  From  this  order  the  plaintiff 
has  appealed. 

We  cannot  consider  the  merits  of  the  question  presented 
by  the  briefs  for  the  reason  that  the  order  appealed  from, 
being  one  in  a  contempt  proceeding,  is  not  a  reviewable 
order.  Such  was  the  common  law  (9  Cyc.  61).  It  is  the  law 
generally  (see  note  to  MtMin  v.  People,  22  Am.  St.  Rep. 
417),  and  it  is  expressly  so  provided  in  section  1222  of  the 
Code  of  Civil  Procedure.  {People  v.  Latimer,  160  Cal.  716, 
720,  [117  Pac.  1051] ;  TyUr  v.  ConnoUy,  65  Cal.  28,  33  [2 
Pac.  414] ;  People  v.  Kuhlman,  118  Cal.  141,  [50  Pac.  382] ; 
In  re  Vance,  88  Cal.  262,  [26  Pac.  101].)  Certiorari  will 
lie  when  the  proceedings  are  absolutely  void  for  want  of 
jurisdiction.  {People  v.  Latimer,  160  CaL  716,  [117  Pac. 
1051];  Muir  v.  Superior  Court,  58  Cal.  361;  Maxwell  v. 
Rives,  11  Nev.  213;  Phillips  v.  Welch,  12  Nev.  158;  Young 
V.  Cannon,  2  Utah,  560).  In  this  case,  if  plaintiff's  posi- 
tion be  correct,  the  trial  court  in  effect  refused  to  enforce  a 
plain  provision  of  a  judgment,  in  which  case  mandamus 
would  seem  to  be  the  proper  remedy  {Crocker  v.  Conrey, 
140  Cal.  213,  [73  Pac.  1006] ;  People  v.  Latimer,  160  Cal. 
716,  [117  Pac.  1051].)  In  9  Cyc.  at  page  65,  it  is  stated 
that  the  extraordinary  writ  of  m4mdamus  will  issue  in  con- 
tempt proceedings  when  the  applicant  has  a  clear  right,  and 
no  other  specific  and  adequate  remedy. 

The  appeal  is  therefore  dismissed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 


fCrim.  No.  821.    Seoond  Appellate  District.— May  15,  TM4.] 

THE  PEOPLE,  Respondent,  v.  FREDERICK  H.  RADER, 

Appellant. 

Gbiminal  Law — Abbatji/i  With  Deadly  Weapon — Motion  to  Set  Aside 
INTORICATION — Beyiew  OF  Ordeb  Befusino. — An  order  denying  a 
motion  to  set  aside  an  information  charging  the  aecused  with  an 
assanlt  with  a  deadly  weapon  is  not  reriewable  on  appeal,  if  there 
18  nothing  in  the  reeord  from  which  it  can  be  learned  upon  what 
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grounds  the  motion  was  based  or  what  eyidence,  if  anj,  was  offered 
or  showing  made  in  support  thereof. 

Id. — Arrest  of  Judgment — Reoularitt  of  Preuminart  ExAinNATiON. 
The  defendant  in  such  case  will  not  be  permitted  to  raise  the  ques- 
tion as  to  the  regularity  of  the  preliminarj  examination  on  motion 
in  arrest  of  judgment. 

Id. — Conflicting  Evidencx — Province  of  Appellate  Court. — Appellate 
courts  in  such  eases  have  not  the  duty  or  privilege  of  determining 
questions  of  fact  arising  ont  of  a  conflict  in  the  evidence;  that  duty 
rests  exclusively  with  the  trial  judge  and  jury. 

Id. — Evidence — Sufficiency  to  Support  Conviction. — In  this  proseen- 
tion  of  a  man  for  assault  with  a  deadly  weapon  upon  his  wife  the 
evidence  is  sufficient  to  warrant  his  conviction. 

Id. — Examination  of  Witness — Misconduct  of  District  Attorney. — 
It  is  not  prejudicial  or  objectionable  conduct  on  the  part  of  the 
district  attorney  to  propound  questions  to  a  witness  as  to  conver- 
sations relative  to  the  prosecution  of  the  accused  where  the  witness 
has  stated,  without  objection,  details  of  the  conversation,  and  tne 
statement  objected  to  is  only  by  way  of  repetition  of  what  the 
witness  has  already  said. 

Id. — Cross-examination  of  Accused — Prior  Conviction  of  Felony. — 
It  is  proper  for  the  district  attorney,  on  cross-«xamination  of  the 
defendant,  to  ask  whether  he  has  previously  been  convicted  of  a 
felony.  If  the  defendant  has  been  previously  convicted  and  par- 
doned for  some  offense,  he  can,  upon  advice  of  his  counsel  or  the 
eourt,  have  the  benefit  of  an  instruction  as  to  how  be  would  oe 
entitled  under  such  circumstances  to  answer  the  question. 

Id. — Prior  Threats — Admissibility  Against  Accused. — In  a  prosecution 
of  a  man  for  assault  upon  his  wife  with  a  deadly  weapon,  evidence 
of  prior  threats  to  commit  bodily  violence  toward  her  is  properly 
admitted  against  the  accused,  at  least  as  tending  to  show  his  pur- 
pose and  intent  at  the  time  he  is  charged  with  having  committed  the 
assault.  And  if  on  direct  examination  he  states  that  he  has  not 
made  such  threats,  it  is  proper  cross-examination  for  the  district 
attorney  to  state  particular  details  showing  the  contrary  of  that 
statement  and  ask  for  the  defendant's  answer  as  to  whether  or  not 
those  things  so  stated  are  true;  and  it  was  within  the  discretion  of 
the  court  to  allow  witnesses  to  be  called  in  rebuttal  of  the  denials  of 
the  defendant,  even  though  the  matter  may  have  been  more  proper 
for  proof  as  part  of  the  main  case  of  the  people. 

Id. — Argument  of  District  Attorney — Whether  Prejudicial  Miscon- 
duct.— Although  the  district  attorney,  in  his  argument  to  the  jury, 
is  emphatic  in  his  denunciation  of  the  defendant,  this  is  not  preju- 
dicial where  he  calls  attention  to  the  testimony  from  which  his 
inferences  are  drawn,  and  the  court,  at  one  juncture  instructs  the 
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jury  directly  that  eertain  inferences  drawn  by  the  prosecutor  are 
too  broad  and  not  to  be  considered,  wherenpon  a  portion  of  the 
objectionable  remarks  is  withdrawn. 

Id. — Wife  as  Witness  Against  Husband. — In  a  prosecution  of  a  man 
for  assault  upon  his  wife  with  a  deadly  weapon,  she  is  a  competent 
witness  against  him. 

Id. — Assault  With  Deadly  Weapon — Absence  of  Physical  Injury. — 
It  is  not  necessary,  in  order  to  establish  the  commission  of  the 
crime,  that  the  accused  should  have  actually  cut  his  intended  victim 
with  the  knife  which  he  exhibited. 

Id. — Defensb—Kvidbngz  or  III  Feeuno  Engendered  by  Third  Pxbt 
SONS — Evidence  in  such  prosecution  is  not  admissible  to  show  that  ill 
feeling  of  the  husband  toward  his  wife  was  engendered  by  her  rela- 
tives. An  assault  with  a  deadly  weapon  is  not  justified  by  a  showing 
that  the  motive  or  animus  prompting  it  has  been  produced  by  im- 
proper statements  or  conduct  made  by  third  parties,  or  even  by  the 
complainant. 

lo. — ^Whereabouts  op  Dependant  After  Assault— Cross-examination 
Begarding. — Sustaining  an  objection  to  a  question  to  the  wife  on 
eross-ezamination  as  to  whether  the  defendant  continued  to  live 
with  her  up  to  the  time  of  his  arrest,  is  not  prejudicial,  when  she 
has  given  no  testimony  on  direct  examination  as  to  his  acts  or  where- 
abouts after  the  assault,  and  the  defendant  himself  is  not  prevented 
from  proving  directly  the  facts  which  he  seeks  to  bring  out  on  the 
cross-examination  of  his  wife. 

Id. — Identification  of  Weapon — Sufficiency  of  Evidence. — If  the 
wife,  when  shown  a  knife  and  asked  whether,  according  to  her  best 
recollection,  it  is  the  knife  with  which  the  accused  threatened  to 
cut  her,  replies,  "Yes  sir;  that's  the  knife,"  the  identity  of  the 
weapon  is  thereby  sufficiently  established. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Kings  County.    J.  W.  Mahon,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  R.  McQuiddy,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

JAMES,  J. — Defendant  was  convicted  of  having  com- 
mitted an  assault  with  a  deadly  weapon  upon  the  person  of 
his  wife,  and  was  sentenced  to  imprisonment  in  the  state 
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prison  for  a  term  of  eighteen  months.  He  haa  appealed 
from  that  judgment 

The  evidence  introduced  on  behalf  of  the  people  was  that 
furnished  chiefly  by  three  witnesses,  one  being  the  wife  of 
appellant  and  the  other  two  her  father  and  sister.  This  tes- 
timony showed  that  appellant,  on  the  night  of  the  11th  of 
October,  1913,  engaged  in  a  wordy  controversy  with  his  wife, 
the  subject  being  the  matter  of  her  persisting  in  attending 
a  certain  church,  to  which  he  objected ;  that  finally  he  became 
enraged  and  drew  a  pocket  knife,  at  the  same  time  seizing 
her  about  the  head  and  stating  that  he  was  going  to  kill  her. 
At  that  moment  the  sister  interfered  and  the  father  en- 
tered the  room  at  about  the  same  time ;  whereupon  appellant 
desisted  in  his  attack  and  dropped  the  knife  back  into 
his  pocket  Other  evidence  was  introduced  showing  that  at 
times  prior  to  the  date  of  the  alleged  assault  appellant  had 
uttered  threats  against  the  life  of  his  wife  and  had  previ- 
ously attempted  to  cut  her  with  a  knife.  On  his  own  behalf 
the  defendant  denied  in  toto  the  narrative  of  the  alleged 
occurrence  as  detailed  by  the  three  witnesses  mentioned,  and 
introduced  the  testimony  of  other  witnesses  to  show  that  on 
the  night  in  question  he  was  not  at  home  until  an  hour  much 
later  than  that  fixed  by  the  witnesses  as  the  time  when  the 
assault  occurred. 

A  motion  was  made  to  set  aside  the  information.  The 
clerk's  record,  referring  to  proceedings  had  on  that  motion, 
contains  the  following  statement:  *' Thereupon  defendant  by 
his  counsel  moves  the  court  to  set  aside  the  information  in 
this  action  upon  the  grounds  stated,  which  motion  after 
argument  thereon  was  denied.'*  Nothing  appears  in  the 
record  from  which  it  can  be  learned  what  grounds  appellant 
based  this  motion  upon,  or  what  evidence,  if  any,  was  offered 
or  showing  made  in  support  thereof.  There  is,  therefore, 
no  matter  here  presented  upon  which  a  review  of  the  ruling 
made  on  the  motion  can  be  predicated.  The  order  will  be 
deemed  to  have  been  correctly  made.  At  the  time  appellant 
appeared  before  the  trial  judge  for  sentence  a  motion  in  arrest 
of  judgment  was  made,  based  principally  upon  the  ground 
that  defendant  had  been  improperly  held  to  answer  for  trial 
to  the  superior  court.  The  transcript  of  a  part  of  the  rec- 
ord of  the  proceedings  had  before  the  committing  magistrate 
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was  offered  in  evidence  in  support  of  the  motion.  Appet 
lant's  counsel  states  in  his  brief  that  the  objections  raised 
by  his  motion  in  arrest  of  judgment  were  the  same  as  those 
presented  on  the  motion  to  set  aside  the  information.  Look- 
ing to  the  authenticated  record,  which  must  be  the  sole  guide 
on  a  consideration  of  this  appeal,  it  is  not  made  to  appear  what 
the  grounds  of  the  motion  to  set  aside  the  indictment  were.  If 
the  appellant  desired  to  have  the  question  of  the  correctness 
of  the  ruling  of  the  trial  judge,  made  upon  the  last  men- 
tioned motion,  examined  on  appeal,  he  should  have  presented 
a  showing  of  the  grounds  of  the  motion  and  offered  his  proof 
in  support  thereof,  first  to  the  trial  judge  and  then  have 
brought  the  record  of  those  proceedings  before  this  court. 
He  would  not  be  permitted  to  raise  the  question  as  to  the 
regularity  of  the  preliminary  examination  on  the  motion  in 
arrest  of  judgment.  The  sections  of  the  code  providing  for 
the  making  of  a  motion  in  arrest  of  judgment  and  specifying 
the  grounds  thereof,  do  not  authorize  this.  (Pen.  Code, 
sees.  1004,  1185.) 

It  is  contended  that  the  evidence  was  insufficient  to  warrant 
the  conviction  of  appellant.  This  claim  may  be  answered 
briefly:  The  statement  of  the  general  substance  of  the  evi- 
dence introduced  on  behalf  of  the  prosecution,  as  herein- 
before set  forth,  shows  that  there  was  ample  evidence  upon 
which  to  find  the  verdict  returned  by  the  jury.  Counsel  for 
appellant  would  have  this  court  weigh  the  evidence  and 
determine  whether  that  offered  by  appellant  was  sufficient  to 
raise  a  reasonable  doubt  in  his  favor  as  against  the  proof 
made  by  the  prosecution.  Appellate  courts  have  not  the 
duty  or  privilege  of  determining  questions  of  fact  arising 
out  of  a  conflict  in  the  evidence;  that  duty  rests  exclusively 
with  the  trial  judge  and  jury. 

A  number  of  objections  were  made  to  the  admission  and 
rejection  of  testimony.  On  cross-examination  the  witness 
Gkorge  W.  Sain  was  asked  whether  he  had  not  said  to  the 
father  of  appellant  that  the  prosecution  was  being  carried 
on  through  motives  of  revenge.  He  replied  that  he  had  not 
so  stated,  and  the  district  attorney  then  asked  him  what  was 
said  at  the  conversation  between  the  witness  and  Rader. 
The  witness  replied  that  Rader,  Senior,  had  said:  **I  think 
you  ought  to  be  lenient  with  Fred  and  give  him  another 
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trial.*'  The  witness  continued:  *'I  told  him  that  I  thought 
he  had  had  all  the  trial  that  any  man  could  ask  for  since 
he  has  been  turned  out,  ..."  This  question  followed: 
**Tou  said  since  he  was  turned  out;  what  was  that  part  of 
the  conversation  that  you  had  at  that  time  with  Andrew 
RaderT*  This  question  was  objected  to  and  the  objection 
was  sustained.  Because  of  the  asking  of  the  question,  it  is 
claimed  the  district  attorney  was  guilty  of  prejudicial  mis- 
conduct. No  prejudicial  or  objectionable  conduct  on  the 
part  of  the  prosecuting  officer  was  shown.  The  witness  had 
stated  without  objection  details  of  the  conversation  between 
himself  and  Rader,  Senior,  and  the  statement  objected  to  was 
only  by  way  of  repetition  of  what  the  witness  had  already 
said. 

The  information  filed  against  appellant  contained  in  the 
first  instance,  in  addition  to  the  charge  of  assault  with  in- 
tent to  commit  murder,  an  accusation  that  appellant  had 
previously  been  convicted  of  a  felony.  This  charge  of  a 
prior  conviction  was  stricken  out  before  trial  (for  what 
reason  does  not  appear).  The  defendant  offered  himself 
as  a  witness  and  testified  on  his  own  behalf.  On  cross-ex- 
amination he  was  asked  whether  he  had  not  been  previously 
convicted  of  a  felony.  The  question  was  objected  to  and  the 
conduct  of  the  district  attorney  in  asking  it  was  assigned 
as  wrongful  and  prejudicial  to  the  rights  of  defendant.  The 
witness  answered  that  he  had  so  been  convicted,  and  when 
asked  for  what  felony  his  answer  was  stopped  by  an  objection 
which  the  court  sustained.  The  court  then  instructed  the 
jury  that  no  consideration  was  to  be  given  to  evidence  relat- 
ing to  a  former  conviction.  The  district  attorney  was  en- 
titled to  ask  of  appellant,  as  of  any  defendant  voluntarily 
giving  testimony  in  aid  of  his  defense,  whether  he  had  not 
been  previously  convicted  of  a  felony.  If,  as  it  seems  to  be 
intimated,  appellant  had  been  previously  convicted  and 
pardoned  for  some  offense,  he  could  have,  upon  advice  of 
his  counsel  or  the  court,  had  the  benefit  of  an  instruction  as 
to  how  he  would  be  entitled  under  such  circumstances  to 
answer  the  question.  The  question  of  the  district  attorney 
in  the  general  form  in  which  it  was  framed  was  pertinent, 
proper,  and  altogether  permissible  under  the  situation  as  the 
evidence  disclosed  it.     (Code  Civ.  Proc,  sec.  2051.)     It  may 
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be  noted  that  the  district  attorney  by  his  first  question  did  not 
point  to  any  particular  felony  of  which  appellant  may  have 
been  previously  convicted,  but  asked  him  generally  as  to 
whether  he  had  not  suffered  such  previous  conviction. 

Evidence  of  prior  threats  to  commit  bodily  violence  toward 
his  wife  was  properly  admitted  against  appellant,  at  least  as 
tending  to  show  the  purpose  and  intent  of  appellant  at  the 
time  he  is  charged  with  having  committed  the  assault. 
(People  V.  Chaves,  122  Cal.  134,  [54  Pac.  596] ;  People  v. 
Piercy,  16  Cal.  App.  13,  [116  Pac.  322].)  On  his  direct  ex- 
amination the  appellant  was  asked  whether  he  had  at  any 
time  prior  to  the  date  of  the  alleged  assault  threatened  to  cut 
his  wife  with  a  knife,  or  kill  or  shoot  her.  He  replied  that 
he  had  not.  It  was  proper  cross-examination  for  the  district 
attorney  to  state  particular  details  showing  the  contrary  of 
that  statement  and  ask  for  appellant's  answer  as  to  whether 
or  not  those  things  so  stated  were  true;  and  it  was  within 
the  discretion  of  the  court  to  allow  witnesses  to  be  called  in 
rebuttal  of  the  denials  of  appellant,  even  though  the  matter 
may  have  been,  as  is  suggested  by  counsel,  more  proper  for 
proof  as  part  of  the  main  case  of  the  people.  It  is  not  shown 
that  appellant  did  not  have  an  opportunity  to  produce  all 
of  the  evidence  he  could  or  desired  to  produce  on  all  matters 
at  issue. 

Special  counsel  assisting  the  district  attorney  during  the 
argument  to  the  jury  was  truly  most  emphatic  and  plain- 
spoken  in  his  denunciation  of  appellant.  When  his  choice  of 
language  was  challenged  as  being  improper,  he  relieved  the 
objectionable  statements  of  their  improper  character  by  call- 
ing attention  to  the  testimony  from  which  his  inferences  were 
drawn,  and  so  the  jury  had  the  opportunity  of  determining 
for  themselves  whether  the  prosecutor's  conclusions  were 
justified.  The  court  also  at  one  juncture  instructed  the  jury 
directly  that  certain  inferences  drawn  by  the  prosecutor  were 
too  broad  and  that  they  were  not  to  be  considered.  A  por- 
tion of  the  objectionable  remarks  were  thereupon  withdrawn. 
As  the  record  discloses  the  occurrences  at  the  argument,  it 
does  not  appear  that  the  conduct  of  the  prosecuting  oflScer 
should  be  deemed  to  have  prejudiced  the  jury  against  appel- 
lant 
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It  is  next  claimed  that  the  wife  of  appellant  was  not  a 
competent  witness  to  give  testimony  against  him.  This  ob- 
jection is  based  upon  the  provisions  of  section  1322  of  the 
Penal  Code,  which  generally  prohibit  a  wife  or  a  husband 
from  testifying  against  the  other  in  a  criminal  action.  The 
prohibitive  terms  of  the  section,  however,  are  modified  by 
this  clause  of  exception:  '' Except  ...  in  cases  of  crim- 
inal violence  upon  one  by  the  other."  Appellant  was  di- 
rectly charged  with  an  act  of  criminal  violence  committed 
against  his  wife. 

It  was  not  necessary  in  order  to  establish  the  commission 
of  the  crime  that  appellant  should  have  actually  cut  his  in- 
tended victim  with  the  knife  which  he  exhibited.  (People  v. 
Piercy,  16  Cal.  App.  13,  [116  Pac.  322],  and  cases  therein 
cited.) 

Whether  the  cause  of  ill  feeling  of  the  husband  toward  his 
wife  was  engendered  by  the  conduct  of  the  immediate  rela- 
tives of  the  latter  was  immaterial,  and  there  was  no  preju- 
dicial error  committed  in  sustaining  objections  to  questions 
asked  of  the  wife  calculated  to  show  that  the  interference 
of  relatives  had  brought  about  that  condition  of  feeling.  An 
assault  with  a  deadly  weapon  is  not  justified  by  a  showing 
that  the  motive  or  animus  prompting  it  has  been  produced  by 
improper  statements  or  conduct  made  by  third  parties,  or 
even  by  the  complainant.  It  is  not  claimed  that  the  alleged 
assault  was  made  in  necessary  self-defense  of  the  person  of 
appellant. 

The  wife  of  appellant  did  not  testify  on  direct  examination 
to  any  acts  of  defendant  occurring  after  the  night  when  the 
alleged  assault  was  committed,  or  as  to  his  whereabouts  from 
that  time  up  to  the  date  of  his  arrest,  which  occurred  about 
seven  days  later.  On  cross-examination  she  was  asked 
whether  the  appellant  did  not  continue  to  live  with  her  up 
to  the  date  of  his  arrest.  This  line  of  examination  was  ob* 
jected  to  on  the  ground  that  it  was  not  within  the  scope  of 
proper  cross-examination  and  that  it  was  immaterial  and 
irrelevant.  The  objection  was  sustained.  The  matter  sought 
to  be  elicited  was,  strictly  speaking,  not  proper  cross-exam- 
ination, although  the  court  in  the  exercise  of  a  reasonable 
discretion  in  regulating  the  examination  of  the  witness  might 
have  properly  admitted  the  testimony  as  tending  in  some  de^ 
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gree,  if  the  jury  might  so  view  it,  to  affect  the  credibility  of 
the  witness.  The  defendant  on  his  own  behalf  testified  fully 
in  denial  of  all  of  the  alleged  facts  upon  which  the  charge 
was  founded,  but  he  did  not  testify,  nor  offer  to  testify,  as 
to  what  relations  he  had  sustained  toward  his  wife  after  the 
night  of  October  11th.  The  record  does  not  show  that  ap- 
pellant was  prevented  from  proving  directly  the  facts  which 
he  sought  to  bring  out  on  the  cross-examination  of  his  wife. 

It  is  objected  that  the  court  erred  in  admitting  in  evidence 
the  knife  claimed  to  have  been  the  one  with  which  the  as- 
sault was  committed,  for  the  reason  that  sufficient  identifi- 
cation thereof  was  not  shown.  The  evidence  gives  no  point 
to  this  objection.  The  wife  of  appellant  when  asked  whether, 
according  to  her  best  recollection,  the  knife  shown  her  was 
the  knife  with  which  appellant  threatened  to  cut  her,  replied : 
**Yes,  sir;  that's  the  knife."  The  strength  of  this  positive 
statement  as  to  the  identity  of  the  knife  was  not  weakened 
by  any  qualifying  words  of  the  witness. 

There  are  a  great  many  more  instances  specified  by  counsel 
for  appellant  where  it  is  claimed  the  court  committed  preju- 
dicial error  in  rulings  upon  the  admission  and  rejection  of 
testimony.  Those  that  have  been  considered  furnish  a  fair 
illustration  of  the  general  nature  and  force  of  these  objec- 
tions. It  will  not  be  advantageous  or  profitable  to  go  to  the 
great  length  necessary  to  a  detailed  discussion  of  these  ob- 
jections. A  careful  examination  of  the  matters  submitted 
does  not  warrant  the  claim  that  the  alleged  errors  pointed  out 
were  such  as  to  affect  any  substantial  right  of  appellant. 
His  conviction  was  made  upon  sufficient  evidence,  in  sub- 
stance competent  and  relevant  to  the  charge  contained  in  the 
information.  The  instructions  given  by  the  court  to  the  jury 
presented  a  correct  and  sufficiently  full  statement  of  the  law 
applicable  to  the  issues. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  eoncurrecL 
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[Ciy.  No.   1443.    Seeond   Appellate  District.— May  15,   1914.] 

HOME  PAYMENT  JEWELRY  COMPANY  (a  Corpora- 
tion),  Appellant,  v.  J.  B.  SMITH,  et  al.,  Respondents. 

Claim  and  Delivebt— Leased  Chattel— Allegation  of  Demand  foe 
Possession. — Where  a  lease  of  personal  property  provides  that  the 
lessee  shall  not  let  the  property  oat  of  his  possession  without  first 
obtaining  the  written  consent  of  the  lessor,  it  is  necessary,  in  an 
action  by  the  lessor  to  recover  possession  of  the  property  from 
transferees  of  the  lessee,  where  it  does  not  appear  by  the  allegations 
of  the  complaint  that  the  defendants  did  not  obtain  possession  with 
the  consent  of  the  plaintiff,  to  allege  the  making  of  a  demand  for 
the  delivery  of  the  possession  during  the  time  when  the  defendants 
held  possession  of  the  property. 

lb. — Demand  for  Return  of  Property — NscESsrrY  Before  Bringing 
Action. — If  in  such  case  the  defendants  obtained  possession  of  the 
property  rightfully,  then  it  was  necessary,  before  bringing  an  action 
of  claim  and  delivery,  that  denuuid  be  made  upon  them  requiring 
that  the  property  be  delivered  to  the  lessor. 

Id. — Parties  Defendant — Joinder  of  Lessee. — The  plaintiff  in  such 
case  is  not  required  to  join  as  a  party  defendant  the  lessee  named 
in  the  contract  and  to  whom  the  property  was  first  delivered,  for 
an  action  of  chiim  and  delivery  will  only  lie  against  persons  who 
have  possession  of  property  in  dispute  at  the  time  of  its  com- 
mencement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sam 
Diego  County.    W.  R.  Guy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ben  F.  Oray,  and  H.  Q.  Bittleston,  for  Appellant 

L.  E.  Dadmun,  for  Respondents. 

JAMES,  J. — Appellant  sued  to  recover  possession  of  per- 
sonal property  consisting  of  certain  articles  of  jewelry  and 
for  damages.  A  demurrer  was  interposed  to  the  amended 
complaint,  which  was  sustained  by  the  trial  court.  Appel- 
lant declined  to  take  advantage  of  the  leave  given  to  further 
amend,  and  from  a  judgment  of  dismissal  this  appeal  was 
taken. 
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In  the  complaint  it  was  set  out  that  the  appellant  had  de- 
livered to  one  Mary  C.  Ames  under  a  lease  contract,  which 
was  set  out  in  full  as  an  exhibit  attached  to  the  amended  com- 
plaint, certain  articles  of  jewelry  of  the  alleged  value  of 
one  thousand  and  eighty,  dollars.  The  contract  as  set  out 
provided  that  the  articles  of  jewelry  were  leased  to  the  said 
Mary  C.  Ames  for  a  term  of  ten  months  for  the  total  rental 
of  one  thousand  and  eighty  dollars,  which  rental  was  to  be 
paid,  one  hundred  dollars  in  cash  and  the  balance  in  monthly 
payments  of  one  hundred  dollars.  The  contract  also  con- 
tained these  conditions: 

''2nd.  And  I  further  agree  not  to  let  the  above  goods  go 
out  of  my  possession  without  first  notifying  said  Home  Pay- 
ment Co.  and  having  first  obtained  their  written  consent ;  and 
I  assume  all  responsibility  of  loss  or  damage  of  said  goods 
for  any  cause  whatsoever. 

''3rd.  It  is  also  agreed  that  in  the  event  that  I  shall  fail 
to  pay  any  monthly  installment  when  due,  the  said  Home 
Payment  Co.  may  at  their  option  take  possession  of  said  goods 
and  cancel  this  lease,  and  that  said  Home  Payment  Co.  shall 
be  entitled  to  retain  all  sums  paid  by  me  as  a  reasonable  com- 
pensation for  the  use  of  said  goods  and  for  their  trouble  and 
expense  in  connection  with  this  transaction  with  me." 

In  the  complaint  it  was  alleged  that  the  lessee  had  failed 
and  refused  to  comply  with  the  terms  and  provisions  of  the 
contract ;  that  she  had  paid  the  sum  of  seven  hundred  dollars 
on  account  of  rental  of  the  property,  but  had  defaulted  in 
the  payment  of  the  balance  due;  that  plaintiff  had  made  de- 
mand on  her  for  the  payment  of  the  balance  but  she  had  re- 
fused to  pay  the  same.  This  allegation  then  followed: 
"That  after  obtaining  possession  of  said  property  from  plain- 
tiff as  aforesaid,  the  said  Mary  C.  Ames,  without  plaintiff's 
consent  and  against  the  will  of  plaintiff,  concealed  said  prop- 
erty from  plaintiff  and  transferred  and  delivered  the  same 
to  other  parties.  That  prior  to  the  commencement  of  this 
action  the  defendants  herein  obtained  possession  of  the  said 
aforesaid  personal  property,  either  directly  or  indirectly, 
from  the  said  Mary  C.  Ames;  and  the  said  defendants  are 
still  in  possession  of  said  property,  and,  without  plaintiff's 
consent  and  against  the  will  of  plaintiff,  are  detaining  said 
property  from  the  possession  of  plaintiff.    That  prior  to  the 
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commencement  of  this  action,  plaintiff  demanded  the  posses- 
sion of  said  property  from  the  defendants,  but  the  defend- 
ants then  and  there  refused,  and  still  refuse,  to  deliver  the 
possession  thereof  to  the  plaintiff.  That  when  defendants  ob- 
tained possession  of  said  property  as  aforesaid,  plaintiff  was, 
and  ever  since  has  been  and  still  is,  the  owner  of  said  prop- 
erty and  entitled  to  the  immediate  possession  thereof."  Gen- 
eral and  special  grounds  of  demurrer  were  assigned.  It  does 
not  appear  by  the  allegations  of  the  complaint  that  respond- 
ents did  not  obtain  possession  of  the  jewelry  from  the  lessee 
with  the  consent  of  the  plaintiff,  which  it  is  provided  might 
be  given  under  the  terms  of  the  lease  contract.  If  they  ob- 
tained possession  rightfully,  then  it  was  necessary,  before 
an  action  of  claim  and  delivery  could  be  brought,  that  de- 
mand be  made  upon  them  requiring  that  the  property  be  de- 
livered to  the  lessor.  (Bacon  v.  Rohson,  53  Cal.  399; 
McNaUy  v.  Connolly,  2  Cal.  Unrep.  621,  [9  Pac.  169].)  A 
demand  being  necessary,  it  was  essential  that  appellant  should 
have  alleged  the  making  of  such  a  demand  during  the  time 
that  respondents  held  possession  of  the  property.  This  it 
did  not  do.  To  be  sure  it  was  alleged  that  prior  to  the  com- 
mencement of  the  action  demand  was  made,  but  it  is  not 
shown  by  any  allegation  of  the  complaint  at  what  date  the 
respondents  obtained  possession  of  the  property.  The  gen- 
eral ground  of  demurrer  went  to  this  point,  and  upon  the 
question  just  suggested  the  demurrer  was  properly  sustained. 

The  plaintiff  was  not  required  to  join  as  a  party  defendant 
the  lessee  named  in  the  contract  and  to  whom  the  jewelry  was 
first  delivered,  for  an  action  of  claim  and  delivery  will  only 
lie  against  persons  who  have  possession  of  property  in  dis- 
pute at  the  time  of  its  commencement.  (Richards  v.  Morey, 
133  Cal.  437,  [65  Pac.  886].) 

It  will  be  unnecessary  to  notice  particularly  the  argument 
made  as  to  other  and  special  grounds  of  demurrer.  As  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  the  judgment  of  the  court  was  right. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  hj  the 
district  court  of  appeal  on  June  13,  1914. 
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[Crim.  No.  495.    First  Appellate  District.— Maj  16,  1914.] 

THE  PEOPLE,  Respondent,  v.  R.  B.   CRADLEBAUQH, 

Appellant. 

Public  OrFicER — Cuminal  Liabiutt  fob  Assault— Db  Facto  Otficeb. 
The  words  "public  officer,''  as  used  in  section  149  of  the  Penal  Code 
prescribing  the  punishment  of  a  public  officer  who  unlawfully  beats 
or  assails  a  person,  are  broad  enough  to  cover  and  include  a  de  facto 
officer. 

lb. — ^Db  Facto  Officbb— Who  Is — Deputy  Sbbbiit. — A  deputy  sheriff 
who  has  been  appointed  by  the  sheriff  and  has  taken  the  oath  of 
office,  but  who  has  not  filed  his  appointment  with  the  county  clerk, 
is  a  d0  faeto  officer  and  subject  to  prosecution  under  section  149 
of  the  Penal  Code  for  assaulting  a  prisoner. 

Id. — What  Constitutes  Db  Facto  Obficeb  Generally. — ^A  de  facto 
officer  is  one  who  actually  assumes  and  exercises  the  duties  of  a  pub- 
He  office  under  color  of  a  known  and  authorized  appointment,  but 
who  has  failed  to  comply  with  all  of  the  requirements  and  conditions 
by  law  prescribed  as  a  precedent  to  the  performance  of  the  duties 
of  the  office. 

to.— Duty  and  Obligations  of  Db  Facto  Oiticeb  to  Pubuo— Deputy. 
The  obligations  and  responsibilities  of  a  de  facto  officer,  while  in 
the  performance  of  the  duties  of  his  office,  are,  so  far  as  the  public 
and  third  persons  are  concerned,  in  legal  effect  the  same  as  those  of 
an  officer  de  jwre;  and  the  rule  in  this  behalf  applies  with  equal 
force  to  deputy  de  facto  officers. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County  and  from  an  order  refusing  a  new 
triaL    R.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thomas  B.  Dozier,  and  E.  B.  Taylor,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Eespondent 

LENNON,  P.  J. — The  defendant  was  charged,  in  an  in- 
formation filed  in  the  superior  court  of  the  county  of  Contra 
Costa,  with  the  offense  defined  by  section  149  of  the  Penal 
Code,  which  reads  as  follows:  "Every  public  oflficer  who, 
under  color  of  authority,  without  lawful  necessity,  assaults  or 
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beats  any  person,  is  punishable  by  a  fine  not  exceeding  $5,000, 
and  imprisonment  in  the  county  jail  not  exceeding  five 
years."  The  defendant  was  convicted,  and  sentenced  to  pay 
a  fine  of  $1,000,  and  to  be  imprisoned  in  the  county  jail  for 
one  year.  The  appeal  is  from  the  judgment  and  from  an 
order  denying  defendant's  motion  for  a  new  trial. 

The  information  charged  **That  on  the  19th  day  of  Sep- 
tember, A.  D.  1913,  the  .  .  .  defendant,  R.  B.  Cradle- 
baugh,  alias  R.  B.  Henry,  was  a  public  oflScer,  to  wit,  a  duly 
appointed,  qualified  and  acting  deputy  sheriff  in  and  for  the 
county  of  Yuba,  state  of  California,  under  George  H.  Voss, 
who  was  then  and  there  the  duly  elected,  qualified  and  acting 
aheriflf  of  said  county;  that  on  the  said  19th  day  of  Septem- 
ber, 1913,  and  while  the  said  defendant  was  acting  as  such 
deputy  county  sheriff,  at  the  county  of  Contra  Costa 
...  he,  the  defendant,  did  then  and  there  unlawfully  and 
willfully  and  violently,  and  under  color  of  authority  assail, 
strike  and  beat,  without  lawful  necessity  and  without  any 
just  cause  or  provocation,  one  Alfred  Nelson,  while  he,  the 
said  defendant,  had  then  and  there  the  said  Alfred  Nelson 
under  arrest  and  in  his  custody  and  control  by  virtue  of  a 
warrant  of  arrest,  and  by  virtue  of  his  office  as  such  deputy 
sheriff." 

The  insufficiency  of  the  evidence  to  sustain  the  verdict,  and 
the  refusal  of  the  trial  court  to  give  certain  requested  in- 
structions, are  the  only  points  urged  for  a  reversal. 

It  is  conceded  that  the  evidence  sufficiently  shows  the  com- 
mission of  the  assault;  but  it  is  claimed  that  the  evidence  is 
insufficient  in  the  particular  that  it  does  not  show  that  the 
defendant  was  at  the  time  of  the  assault  a  duly  appointed 
deputy  sheriff  of  the  county  of  Yuba.  Upon  this  phase  of 
the  case  the  evidence  in  substance  is  that  on  the  eighth  day 
of  September,  1913,  George  H.  Voss,  sheriff  of  the  county  of 
Yuba,  in  writing  appointed  the  defendant  a  deputy  sheriff 
of  said  county ;  that  thereupon  the  defendant,  before  Edward 
B.  Stanwood,  the  district  attorney  of  said  county,  swore  and 
subscribed  to  the  oath  of  office  as  such  deputy  sheriff,  which 
oath,  in  the  usual  and  ordinary  form,  was  indorsed  upon  the 
sheriff's  written  appointment.  It  was  not  shown,  or  at- 
tempted to  be  shown,  that  such  appointment  had  ever  been 
filed  with  the  clerk  of  Yuba  County.    To  the  contrary^  the 
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testimony  of  Sheriff  Voss,  uncontradicted  and  received  with- 
out objection,  clearly  shows  that  the  writing  in  question  had 
never  at  any  time  been  filed  with  said  clerk. 

Section  4024  of  the  Political  Code  provides  that  the  ap- 
pointment of  a  deputy  to  a  county  officer  must  be  made  in 
writing  and  filed  in  the  office  of  the  county  clerk,  and  further 
expressly  declares  that  ''Until  such  appointment  is  so  made 
and  filed,  and  until  such  deputy  shall  have  taken  the  oath 
of  office,  no  one  shall  be  or  act  as  such  deputy."  The  grava- 
men of  the  offense  of  which  the  defendant  was  convicted  con- 
sists primarily  of  an  assault  by  a  public  officer  under  color 
of  authority.  It  is  not  disputed  that  the  evidence  shows  that 
at  the  time  of  the  assault  alleged  and  proved  against  him 
the  defendant  was  acting  under  color  of  the  assumed  author- 
ity of  a  public  peace  officer;  but  it  is  insisted,  nevertheless, 
that  the  evidence  of  the  defendant's  failure  to  file  his  ap- 
pointment as  such  officer  affirmatively  established  the  fact 
that  he  was  not  a  public  officer  within  the  meaning  of  sec- 
tion 149  of  the  Penal  Code;  and  that  therefore  the  evidence 
upon  the  whole  case  was  lacking  in  proof  of  an  essential 
element  of  the  offense  for  which  the  defendant  was  prose- 
euted  and  convicted. 

It  may  be,  as  counsel  for  the  defendant  contends,  that  the 
defendant  was  not  a  de  jure  public  officer  at  the  time  of  the 
assault;  but  we  cannot  accede  to  the  proposition  that  he  was 
not  a  de  facto  officer.  A  de  facto  officer  may  be  defined  to 
be  one  who  actually  assumes  and  exercises  the  duties  of  a 
public  office  under  color  of  a  known  and  authorized  appoint- 
ment, but  who  has  failed  to  comply  with  all  of  the  require- 
ments and  conditions  by  law  prescribed  as  a  precedent  to 
the  performance  of  the  duties  of  the  office  (State  v.  Carroll, 
38  Conn.  449,  [9  Am.  Rep.  409] ;  Oakland  Pannng  Co.  v. 
Donovan,  19  Cal.  App.  488,  [126  Pac.  388] ;  People  v.  Mc- 
Dowell, 70  Hun,  50,  [23  N.  Y.  Supp.  950]). 

In  the  present  case  the  defendant  was  in  writing  ap- 
pointed a  deputy  sheriff  by  the  duly  elected,  qualified,  and 
acting  sheriff  of  the  county  of  Tuba.  The  defendant  had 
taken  the  oath  of  office  as  such  deputy,  and  was  openly  and 
notoriously  assuming  to  perform  the  duties  of  the  office. 
Having  been  commissioned  a  deputy  by  the  sheriff,  and  hav- 
ing acted  at  the  time  of  the  assault  under  color  of  such  com- 
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mission,  the  defendant  was  undoubtedly  a  de  facto  public 
officer  notwithstanding  the  failure  to  file  his  appointment 
with  the  county  clerk  (State  v.  Underwood^  75  Mo.  230;  SiaiB 
V.  Quint,  65  Kan.  144,  [69  Pac.  171] ;  State  v.  Dierberger,  90 
Mo.  369,  [2  S.  W.  286]). 

Generally  speaking,  the  obligations  and  responsibilities  of 
a  de  facto  officer  while  in  the  performance  of  the  duties  of  his 
office,  are,  so  far  as  the  public  and  third  persons  are  con- 
cerned, in  legal  effect  the  same  as  those  of  an  officer  de  jure. 
(State  V.  Dierberger,  90  Mo.  369,  [2  S.  W.  286] ;  Oakland 
Pav.  Co.  V.  Donovan,  19  CaL  App.  488,  [126  Pac.  388]; 
People  V.  White,  24  Wend.  (N.  Y.)  539;  Adams  v.  Tator,  42 
Hun  (N.  Y.),  384.)  And  the  rule  in  this  behalf  applies  with 
equal  force  to  deputy  de  facto  officers,  (State  etc  v.  Jfiitr, 
20  Mo.  303). 

The  words  ''public  officer,''  as  used  in  section  149  of  the 
Penal  Code,  are  broad  enough  to  cover  and  include  a  de  facto 
officer;  and  this  being  so,  the  evidence  upon  the  whole  case 
sufficiently  supports  the  verdict  of  the  jury  finding  the  de> 
fendant  ''guilty  of  the  crime  of  a  public  officer  under  color 
of  authority,  without  lawful  necessity,  assaulting  and  beat- 
ing one  Alfred  Nelson  as  charged  in  the  information." 

The  requested  instructions  of  the  defendant  which  were 
refused  by  the  trial  court  in  effect  called  for  an  acquittal  of 
the  defendant  if  the  jury  found  that  he  was  a  de  facto  and 
not  a  de  jure  officer.  For  the  reasons  stated  in  disposing  of 
the  point  relating  to  the  alleged  insufficiency  of  the  evidence, 
the  requested  instructions  were  rightfully  refused. 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 
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[G!7.  No.  1855.    First  AppeUate  Diitriet.— Maj  16,  1914.] 

RADKE  &  COMPANY,  AppeUant,  ▼.  W.  J.  HESTHAL, 

Bespondent. 

CONDITIONAL  SaLX — ^PLXDGB  OF  GOODB  BT   BUTSR— RiGHT  01*   SKLUB  TO 

BicoYZE  Fbom  Innocent  Plidqbx.— Where  the  owner  of  a  diamond 
ring  mUb  it  upon  the  statement  of  the  buyer  that  he  desires  to  give 
the  ring  to  his  wife,  and  upon  an  oral  agreement  that  the  buyer 
is  to  pay  up  his  old  aeeount  with  the  seUer  and  also  pay  a  eertain 
sum  each  month  on  account  of  the  purchase  price  of  the  ring,  and 
in  case  of  his  failure  to  make  such  payments  to  return  the  ring  to 
the  seller,  and  thereafter  the  buyer  pledges  the  ring,  the  seller  can- 
not recover  the  property  from  the  pledgee  who  has  receiyed  the  i 
in  good  faith  in  the  ordinary  course  of  business  and  for  value. 
Id. — ^DiLAT  OF  Seller  IN  AS8ERTIN0  Bights  Against  BuTXB'8  Pledoi 
Estoppel. — ^If  in  such  case  the  seller  is  informed  by  the  buyer  of 
the  pledge  of  the  ring  a  few  days  after  the  sale,  but  takes  no  action 
for  its  recovery  from  the  pledgee  for  several  months  thereafter,  he 
is  also  barred  from  making  recovery  under  the  rule  of  section  3543 
of  the  Civil  Code,  that  "when  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  by  whose  negligence  it  happened 
must  be  the  sufferer." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Oily  and  County  of  San  Francisco.  J.  J.  Trabucco,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  Schaertzer,  and  D.  Hadsell,  for  Appellant. 

B.  F.  Mogan,  and  Leon  Samuels,  for  Respondent 

RICHARDS,  J. — This  is  an  action  in  the  nature  of  replevin 
brought  to  recover  possession  of  a  diamond  ring,  or  the  sum 
of  one  thousand  one  hundred  dollars,  the  alleged  value 
thereof,  from  the  defendant  as  the  pledgee  of  said  personal 
property. 

The  facts  of  the  case,  which  are  practically  undisputed, 
are  briefly  these :  On  March  16,  1909,  one  J.  McEinery,  who 
had  been  a  customer  of  the  plaintiff  in  previous  dealings, 
came  to  the  plaintiff's  store,  desiring  to  purchase  a  diamond 
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ring,  which  he  said  he  wished  to  give  to  his  wife.  He  already 
owed  the  plaintiff  several  hundred  dollars,  and  plaintiflf  there- 
fore declined  to  sell  him  the  ring  outright  and  entirely  on 
credit,  but  finally  delivered  it  to  him  upon  an  oral  agreement 
that  he  was  to  pay  up  the  old  account  and  begin  paying  fifty 
dollars  a  month  on  account  of  the  purchase  of  the  ring ;  and 
in  case  of  his  failure  so  to  do  he  was  to  return  the  ring,  and 
the  transaction  was  not  to  be  regarded  as  a  sale.  McKinery 
received  possession  of  the  ring,  but  neither  paid  anything 
upon  his  old  account  nor  upon  the  purchase  price  of  the 
ring.  Shortly  thereafter  he  pledged  the  ring  to  the  defend- 
ant for  a  loan  of  five  hundred  dollars,  and  not  long  after 
making  the  pledge,  and  within  a  month  of  the  time  of  his 
receiving  the  ring  from  the  plaintiflf,  he  informed  the  plain- 
tiflf of  the  fact  of  the  pledge,  and  promised  it  **to  make  good 
and  pay  for  the  ring."  The  plaintiflf  relied  upon  McKin- 
ery's  assurance  that  he  would  make  good  and  pay  for  it, 
and  hence  took  no  action  against  him,  and  made  no  attempt 
to  demand  or  recover  the  ring  from  the  defendant  until  sev- 
eral months  later;  when,  McEinery  having  left  the  state, 
plaintiflf  for  the  first  time  claimed  the  ownership  and  de- 
manded  the  return  of  the  ring  from  the  defendant.  This 
action  for  its  recovery  was  begun  in  January,  1910. 

We  think  that  these  undisputed  facts  bring  the  case  clearly 
within  the  terms  of  section  2991  of  the  Civil  Code,  which 
reads  as  follows:  "One  who  has  allowed  another  to  assume 
the  apparent  ownership  of  property  for  the  purpose  of  mak- 
ing any  transfer  of  it,  cannot  set  up  his  own  title,  to  defeat 
a  pledge  of  the  property,  made  by  the  other,  to  a  pledgee 
who  has  received  the  property  in  good  faith  in  the  ordinary 
course  of  business  and  for  value."  It  is  conceded  by  the 
plaintiflf  that  the  transaction  was  something  more  than  a 
mere  conditional  sale  of  this  article  of  personal  property,  for 
the  avowed  purpose  of  its  purchase  was  that  he  should  be 
invented  with  much  more  than  the  apparent  ownership  of 
the  property.  He  was  to  become  the  absolute  owner  thereof 
to  the  extent  of  being  able  to  give  it  away  to  his  wife;  and 
to  this  the  plaintiflf  agreed.  We  think  this  brings  the  case 
squarely  within  the  terms  of  the  section  above  quoted,  and 
hence  must  be  held  to  bar  the  right  of  the  plaintiflf  to  recover 
the  property  in  the  hands  of  the  pledgee  who,  it  is  conceded, 
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received  it  in  good  faith  and  in  the  ordinary  course  of  busi- 
ness and  for  value. 

We  think  also  that  for  another  reason  the  plaintiff  is  not 
entitled  to  recover  in  this  case.  Within  a  few  days  after  it 
had  delivered  possession  of  the  ring  to  McKinery  upon  the 
arrangement  above  stated,  it  learned  from  his  own  lips  that 
he  had  pledged  the  ring  to  the  defendant  for  a  loan  of  sev- 
eral hundred  dollars.  The  plaintiff  was  thus  put  upon  notice 
that  its  purchaser  was  asserting  an  ownership  and  right  of 
possession  contrary  to  the  alleged  agreement  for  its  condi- 
tional sale.  It  was  also  advised  as  to  the  possession  and  as- 
serted rights  of  the  pledgee.  Under  such  conditions  the 
plaintiff  was  not  only  content  to  accept  the  assurance  of  Mc- 
Kinery that  he  would  make  good  and  pay  for  the  ring,  but 
it  was  also  content  to  allow  the  pledge  transaction  to  stand 
without  objection  or  attack  for  several  months,  and  until 
McKinery  had  apparently  been  permitted  to  place  himself 
beyond  the  reach  of  either  the  plaintiff  or  the  pledgee.  We 
are  of  the  opinion  that  section  3543  of  the  Civil  Code  should 
be  given  application  to  such  a  state  of  facts:  "When  one  of 
two  innocent  persons  must  suffer  by  the  act  of  a  third,  he 
by  whose  negligence  it  happened  must  be  the  sufferer." 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  501.    First  Appellate  District.— May  18,  1914.] 

THE   PEOPLE,   Respondent,   v.   PETER   CUCCHIETTE, 

Appellant. 

GuMiNAL  Law — ^Rapb— Female  Under  Aqb  or  Consent— Sufficiengt 
OF  EvroENCE  TO  SUPPORT  CONVICTION. — In  this  proseeation  of  a  man 
for  rape  upon  his  thirteen  year  old  daughter  the  evidence  is  sufficient 
to  justify  a  conviction  in  view  of  section  263  of  the  Penal  Code 
providing  that  "the  essemtial  guilt  of  rape  consists  in  the  outrage 
to  the  person  and  feelings  of  the  female.  Any  sexual  penetration, 
however  slight,  is  sufficient  to  complete  the  crime." 

Id. — Argument  or  District  Attorney — Reference  to  Other  Similar 
OrrENSES. — There  is  sufficient  evidence  in  the  record  to  warrant  the 
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comment  of  the  district  attorney  in  his  argumcfnt  to  the  jury  of 
the  commission  or  attempted  commission  by  the  defendant  of  other 
illicit  act!  upon  other  members  of  his  family. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  ' 

W.  D.  Crichton,  and  C.  E.  Bonestell,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  H.  Riordan^  Deputy 
Attorney-General,  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of 
conviction  of  the  defendant  of  the  crime  of  rape,  perpetrated 
by  him  upon  the  person  of  his  thirteen  year  old  daughter. 
It  is  not  necessary  and  would  not  be  edifying  to  review  the 
evidence  in  this  case.  The  appellant  concedes  that  the  proofs 
presented  by  the  prosecution  would  have  warranted  a  con- 
viction of  an  attempt  to  commit  rape.  We  think  the  evidence 
goes  further,  and  was  sufficient  to  have  justified  the  jury  with 
the  parties  before  it  in  finding  the  defendant  guilty  of  the 
higher  crime,  in  view  of  the  provisions  of  the  Penal  Code 
relating  to  this  offense:  ''The  essential  guilt  of  rape  consists 
in  the  outrage  of  the  person  and  feelings  of  the  female. 
Any  sexual  penetration,  however  slight,  is  sufficient  to  com- 
plete the  crime."     (  Pen.  Code,  sec.  263.) 

The  only  other  point  relied  upon  by  the  appellant  is  that 
of  misconduct  on  the  part  of  tiie  district  attorney  in  com- 
menting in  his  argument  to  the  jury  upon  other  illicit  acta 
of  the  defendant,  done  or  attempted  upon  other  members  of 
his  family.  We  think  there  is  sufficient  in  the  record  to  have 
warranted  the  insinuation  of  the  district  attorney  that  this 
was  not  the  first  time  that  the  defendant  had  attempted  the 
commission  of  this  bestial  and  revolting  crime. 

The  judgment  is  affirmed. 

Lennon,  P.  J^  and  Kerrigan,  J^  concurred. 
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rCrim.  N<K  812.    Seeond  Appellate  Distriet.— May  18,  1914.] 
THE  PEOPLE,  Respondent,  v.  SAMUEL  CRUSE,  Appellant. 

Ceiminal  Law — CoNTRiBUTiNe  to  Dspbndenct  ot  Female— Facts 
Neoessaby  fob  Pbosboution  to  Establish.— ^TTnder  an  information 
charging  the  aeeused  with  eontribnting  to  the  dependency  of  a  girl 
under  eighteen  years  of  age,  and  alleging,  as  the  particular  offense, 
an  act  of  sexual  intercourse  with  her,  it  is  necessary  for  the  people 
to  establish,  not  only  that  the  act  of  intercourse  described  was  com- 
mitted, but  also  that  the  girl  was,  prior  to  the  filing  of  the  charge, 
a  dependent  person  within  the  meaning  of  the  statute  and  that  the 
oifending  conduct  of  the  accused  caused  or  contributed  to  that 
condition. 

Id.— Evidence — Sufficiency  to  Sustain  Conviction. — In  this  prosecu- 
tion for  such  offense  it  cannot  be  said,  from  the  whole  evidence, 
that  the  verdict  of  guilty  lacks  support,  although  if  the  case  had 
been  submitted  to  the  jury  upon  the  evidence  of  the  prosecution 
alone,  there  would  have  been  serious  doubt  as  to  its  sufficiency  to 
sustain  the  conviction. 

Id.— Instbuctions— Rbtusal  to  Give  Detailed  Statement  of  Matebial 
Mattebs. — ^While  many  instructions  offered  by  the  accused  in  this 
case  might  weU  have  been  given  in  order  that  a  more  detailed  state- 
ment of  material  propositions  might  have  been  given  the  jury,  yet 
their  refusal  by  the  court  is  not  reversible  error,  if  the  charge  to 
the  jury,  as  given  by  the  court,  must  be  said  to  have  been  fair  and 
in  general  substance  sufficient. 

Id.— Right  to  Detailed  Instbuctions — Review  of  Action  of  Tbial 
CouBT. — In  this  class  of  prosecutions  the  defendant,  owing  to  natural 
instincts  and  laudable  sentiments  on  the  part  of  the  jury,  and  thtf 
usual  circumstances  of  isolation  of  the  parties  involved  at  the  com- 
mission of  the  offense,  is,  as  a  rule,  so  disproportionately  at  the 
mercy  of  the  prosecutrix's  evidence,  that  he  should  be  given  the 
full  me84sure  of  every  legal  right.  An  appellate  court,  however, 
in  considering  the  matter  of  the  instructions  given  and  refused  will 
not  reverse  a  case  where  it  appears  that  the  court  has  stated  in  a 
generally  clear,  though  brief,  form  the  propositions  of  law  applicable 
to  the  issues  tried. 

Id. — Good  Chaeacteb  of  Defendant — ^Refusal  of  Instbuctions  Re- 
Gabding. — The  omission  of  the  court  to  give  an  offered  instruction  as 
to  the  good  character  of  the  defendant,  where  no  evidence  has  been 
offered  in  support  thereof,  is  not  error. 

Id.— Cbedibility  of  Complainant— Effect  of  Heb  Mobal  Delinquency 

— Instruction. — It  is  proper  to  give  an  instruction  that  the  moral 
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delinquency  of  the  girl  complainant  ii  not  to  bo  considered  M 
affecting  ber  eredibilitj. 
Id. — TiMi  or  Ck)MMissiOM  or  Offense — Matebialitt — Instruction. — 
It  is  proper  to  give  an  instruction  that  it  is  immaterial  on  what 
day  or  night  the  offense  charged  was  committed ,  provided  the  Jnrj 
believe  from  the  evidence  that  it  was  committed  within  one  year 
prior  to  the  filing  of  the  information. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  G.  Swaffield,  and  P.  M.  Swaffield,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Bespondent 

JAMES,  J. — ^Appeal  from  a  judgment  following  convic- 
tion on  the  charge  that  appellant  did  cause  and  contribute 
to  the  dependent  state  of  a  girl  eighteen  years  of  age.  The 
judgment  provided  as  follows:  *'No  cause  having  been  shown 
why  judgment  should  not  be  entered,  you,  Samuel  Cruse, 
should  be  and  are  now  fined  by  this  court  in  the  amount  of 
five  hundred  dollars,  and  in  case  said  fine  is  not  paid,  you 
shall  be  confined  in  the  county  jail  of  Los  Angeles  County  for 
the  term  of  six  months."  No  complaint  is  made  as  to  the 
sufficiency  of  this  judgment  in  form. 

The  information  charged  that  on  the  fifteenth  day  of 
March,  1913,  in  the  county  of  Los  Angeles,  appellant  caused 
and  contributed  to  the  dependency  of  the  girl  named,  and  it 
is  alleged  that  the  latter  was  then  and  there  a  dependent 
person  within  the  meaning  of  the  acts  of  the  legislature,  in 
that  she  was  in  danger  of  growing  up  to  lead  an  immoral 
life  "by  reason  of  the  acts  of  the  defendant."  An  allegation 
followed  setting  forth  that  the  particular  offense  was  that 
appellant  had  had  upon  one  occasion  sexual  intercourse  with 
the  girl  named.  Under  this  charge  it  was  necessary  for 
the  people  to  establish,  not  only  the  fact  that  the  act  of  inter- 
course described  had  been  committed,  but  also  that  the  girl 
mentioned  in  the  information  was,  prior  to  the  filing  of  the 
charge  against  appellant,  a  dependent  person  within  the 
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meaning  of  the  statute,  and  that  the  offending  conduct  of 
appellant  caused  or  contributed  to  that  condition.  (People 
▼.  Pierro,  17  Cal.  App.  741,  [121  Pac.  689].)  Tlie  amend- 
ment to  the  General  Juvenile  Act  of  1909  (Stats.  1909,  p. 
213),  as  found  in  the  statutes  of  1911  at  page  658,  defines 
the  term  ''dependent  person."  Such  person  is  first  de- 
clared to  be  one  under  the  age  of  twenty-one  years.  Then 
follows  sixteen  subdivisions  describing  various  conditions  and 
habits  which  give  to  the  person  the  character  of  a  **  depend- 
ent.'* Section  16  declares  that  any  person  under  the  age 
of  twenty-one  years,  '*who  from  any  cause  is  in  danger  of 
growing  up  to  lead  an  idle,  dissolute  or  immoral  life,''  is  a 
dependent.  Section  26  of  the  same  act  declares  that  any 
person  who  shall  **  encourage,  cause,  or  contribute  to  the  de- 
pendency or  delinquency  of  such  person"  shall  be  guilty  of  a 
misdemeanor.  The  punishment  prescribed  is  a  fine  not  ex- 
ceeding one  thousand  dollars,  or  imprisonment  in  the  county 
jail  not  more  than  one  year,  or  both  the  fine  and  imprison- 
ment. Appellant  presents  for  consideration  a  number  of 
questions  involving  the  matter  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  judgment ;  of  alleged  errors  of  the  court 
in  giving  and  refusing  to  give  certain  instructions.  It  must 
be  admitted  at  the  outset  that  had  the  case  been  submitted  to 
the  jury  upon  the  evidence  introduced  by  the  prosecution 
alone,  there  would  have  been  serious  doubt  as  to  the  suffi- 
ciency of  such  evidence  to  sustain  the  conviction.  The  ap- 
pellant was  a  motor  car  conductor,  one  of  the  terminal  points 
of  his  runs  being  at  the  city  of  Long  Beach.  The  girl  com- 
plainant lived  a  few  miles  outside  of  that  city  and  traveled 
frequently  to  town,  where  she  performed  errands  and  also 
attended  business  college.  She  testified  that  she  became  ac- 
quainted with  appellant  while  traveling  upon  cars  where  he 
was  employed.  She  testified  that  on  a  particular  day  in 
March,  1913,  she  met  the  appellant  at  Long  Beach  by  chance 
about  one  o'clock  as  she  was  on  her  way  to  attend  her  classes; 
that  appellant  persuaded  her  to  take  a  walk  with  him  in  the 
direction  of  the  beach,  and  that  the  two  went  down  some 
steps  past  an  old  bath-house ;  that  appellant,  while  they  were 
at  the  rear  or  side  of  the  bath-house  in  an  obscure  place,  en- 
deavored to  persuade  her  to  submit  to  his  desires,  which  she 
refused;  that  thereupon  he  pulled  her  down  and  that  she 
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tried  to  ^et  away,  but  that  he  caught  her  skirts  and  so  held 
her,  and  finally  by  force  and  against  her  will  pushed  her  over 
upon  the  ground  where  he  held  her  securely  and  there  com- 
mitted the  act  complained  of,  all  of  which  time,  she  testified, 
she  was  using  her  strength  to  release  herself  from  his  grasp 
but  which  she  was  unable  to  do.  All  of  this  testimony  com- 
ing from  the  girl  went  to  show  that  a  forcible  rape  had  been 
committed.  Further  than  this,  the  girl  testified  that  she, 
neither  before  nor  after  that  time,  had  ever  had  such  inter- 
course with  any  man.  Her  mother  was  called  as  a  witness 
and  from  her  testimony  it  appeared  that  she  had  always  ex- 
ercised such  reasonable  control  of  the  girl  as  might  be  ex- 
pected of  a  mother,  and  that  the  daughter  had  always 
conducted  herself  in  an  orderly  and  proper  manner  and  that 
she  had  not  been  allowed  to  ''keep  company"  with  any  man. 
The  testimony  of  the  father  and  the  younger  sister  of  the  girl 
complainant  all  tended  to  corroborate  the  statements  of  the 
mother  as  to  the  fair  character  possessed  by  the  girl.  The 
mother  testified  that  she  knew  nothing  of  the  alleged  com- 
mission of  the  act  complained  of  until  a  number  of  months 
afterward,  when  it  was  discovered  that  the  girl  was  pregnant. 
Upon  the  case  thus  made,  viewed  in  the  light  of  this  evidence 
introduced  by  the  prosecution,  it  would  seem  that  the  girl 
was  not  a  dependent  or  delinquent  child,  for  it  could  not  be 
properly  said  that,  with  the  disposition  thus  ascribed  to  her 
and  the  fact  that  the  act  of  intercourse  committed  with  her 
was  accomplished  by  force  and  against  her  will,  there  was 
danger  of  her  ''growing  up  to  lead  an  idle,  dissolute  or  im- 
moral life."  It  might  as  well  be  said  where,  for  instance, 
a  married  woman  is  assaulted  and  outraged  and  she  chances 
to  be  under  the  age  of  twenty-one  years,  that  she  thereupon 
becomes  a  delinquent  person  and  that  the  perpetrator  of  the 
outrage  could  be  prosecuted  as  one  having  caused  the  woman 
to  become  of  that  character.  Appellant  denied  that  he  had 
committed  the  act  complained  of,  and  introduced  on  his  part 
evidence  which  tended  to  show  that  the  girl  was  in  the  habit 
of  loitering  about  the  railway  yards;  that  she  conversed  with 
men  generally  there,  and  tliat  he  had  heard  her  use  lan- 
guage which  indicated  that  prior  to  his  acquaintance  with 
her  she  bad  had  illicit  relations  with  other  men.  The  jury,  of 
course,  was  entitled  to  take  the  whole  evidence  into  considera- 
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tion  in  determining  what  its  verdict  should  be.  If  the  jury 
believed  the  testimony  introduced  by  and  for  the  appellant 
which  tended  to  show  that  the  disposition  of  the  girl  com- 
plainant was  prior  to  the  date  of  the  commission  of  the 
alleged  offense  such  as  to  indicate  a  lewd  and  immoral  char- 
acter, and  if  the  testimony  was  believed  that  the  act  of  inter- 
course had  been  committed  by  the  appellant  with  the  com- 
plainant as  charged,  then  the  verdict  of  guilty  cannot  be 
said  to  lack  support  in  the  evidence.  The  testimony  intro- 
duced by  the  defendant  tended  to  show  the  proneness  of  the 
girl  to  yield  to  immoral  persuasions,  and  to  show  as  a  matter 
of  reasonable  probability  that  if  appellant  did  commit  the 
act  charged  with  her,  the  result  would  be  to  give  to  her  the 
character  of  a  delinquent  within  the  meaning  of  the  defi- 
nition contained  in  the  statute. 

A  great  many  instructions  offered  by  the  defendant  were 
refused,  many  of  which  might  well  have  been  given  by  the 
trial  judge  in  order  that  the  defendant  might  have  had  the 
benefit  of  a  more  detailed  statement  of  the  propositions  ma- 
terial to  be  submitted  given  to  the  jury.  It  is  said  by  the 
supreme  court  in  the  case  of  People  v.  Baldwin,  117  Cal.  249, 
[49  Pac.  187],  in  discussing  a  case  similarly  conditioned  as  to 
the  evidence:  "In  this  class  of  prosecutions  the  defendant, 
owing  to  natural  instincts  and  laudable  sentiments  on  the  part 
of  the  jury,  and  the  usual  circumstances  of  isolation  of  the 
parties  involved  at  the  commission  of  the  offense,  is,  as  a  rule, 
so  disproportionately  at  the  mercy  of  the  prosecutrix's  evi- 
dence, that  he  should  be  given  the  full  measure  of  every  legal 
right."  An  appellate  court,  however,  in  considering  the 
matter  of  the  instructions  given  and  refused  will  not  reverse 
a  case  where  it  appears  that  the  court  has  stated  in  a  gen- 
erally clear,  though  brief  form,  the  propositions  of  law  ap- 
plicable to  the  issues  tried.  The  charge  to  the  jury  as  given 
by  the  court  in  this  case  must  be  said  to  have  been  fair  and 
in  general  substance  sufficient.  It  will  serve  no  useful  pur- 
pose to  discuss  the  other  points  made  in  detail.  Where  it  is 
contended  that  the  court  in  isolated  paragraphs  of  the  in- 
structions omitted  to  state  important  matters  necessary  to  be 
taken  into  account,  the  answer  is  that  the  instructions  as  a 
whole  and  when  considered  together,  as  they  must  be  con- 
sidered, presented  all  of  the  matters  necessary  to  a  proper 
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consideration  of  the  case.  The  omission  of  the  court  to  give 
the  offered  instruction  as  to  the  good  character  of  appellant, 
where  no  evidence  was  offered  in  support  thereof,  was  not 
error.  (PeopU  v.  GHffith,  146  Cal.  339,  [80  Pac.  68].) 
The  instruction  given  to  the  effect  that  the  moral  delinquency 
of  the  girl  complainant  was  not  to  be  considered  as  affecting 
her  credibility,  which  was  the  substance  of  the  instruction,  is 
sustained  by  the  authorities.  {People  v.  Wilmot,  139  Cal. 
103,  [72  Pac.  8381.)  The  trial  judge  instructed  the  jury  that 
it  was  immaterial  on  what  day  or  night  the  offense  charged 
in  the  information  was  committed,  provided  the  jury  be- 
lieved from  the  evidence  that  it  was  committed  and  that  it 
was  committed  within  one  year  prior  to  the  filing  of  the  in- 
formation in  the  case.  Appellant  argues  that  the  jury  in 
their  consideration  of  the  case  should  have  been  limited  to  a 
time  at  or  about  the  precise  date  fixed  in  the  information. 
This  court  held  adversely  to  a  similar  contention  as  made 
in  the  case  of  People  v.  Carmean,  23  Cal  App.  396  [138  Pac. 
117]. 

It  seems  that  the  trial  judge,  at  the  instance  of  appel- 
lant, sometime  after  the  judgment  appealed  from  was  pro- 
nounced, attempted  to  vacate  that  judgment  and  re-sentence 
appellant,  for  the  reason  that  it  was  claimed  that  the  ar- 
raignment at  the  time  of  the  first  sentence  was  not  suffi- 
ciently made.  The  question  as  to  whether  the  trial  judge 
could  under  such  circumstances  re-sentence  appellant,  is  not 
properly  here  presented,  as  it  is  shown  only  by  a  supple- 
mental transcript  of  the  oflScial  reporter,  and  further  be- 
cause the  appeal  from  the  judgment  here  considered  was 
taken  prior  to  the  time  when  the  proceeding  on  the  re-sen- 
tencing of  appellant  were  had.  After  the  appeal  had  been 
60  taken  and  was  pending  the  trial  judge  had  no  authority 
to  make  any  order  which  would  affect  that  judgment.  Upon 
the  face  of  the  record  it  appears  that  the  judgment  appealed 
from  was  regularly  entered. 

A  careful  examination  of  the  entire  record  does  not  dis- 
close any  errors  which  may  be  said  to  have  injuriously  af- 
fected appellant  in  his  right  to  a  fair  triaL 

The  judgment  is  afSrmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Ci7.  No.   1485.    Second   Appellate  DiBtrict.— May  18,   1914.] 

THE  FIRST  NATIONAL  BANK  OF  LONG  BEACH  (a 
Corporation),  Appellant,  v.  H.  B.  ZIEQLEB,  Respon- 
dent. 

Limitation  of  Actions — Computation  of  Time — Exclusion  of  Day  of 
Maturity  of  Obugation. — In  computing  the  time  constituting  the 
period  anbraeed  within  the  statute  of  limitations,  the  day  of  the 
maturity  of  the  obligation  sued  upon  should  be  excluded. 

Id. — Peomissory  Notf—Oomputation  of  Period  of  Limitation. — An 
action  on  a  promissory  note  dated  April  12,  1908,  and  made  payable 
''on  demand  after  date,"  commenced  on  the  twelfth  day  of  April, 
1912,  is  not  barred  by  the  four-year  statute  of  limitations,  fractions 
of  days  not  being  considered  and  the  day  of  maturity  (assumed  to 
be  the  day  of  the  making  of  the  note)  being  excluded  in  computing 
the  period  of  limitation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 

Daly  &  Daly,  for  Appellant. 

Myron  W.  Tilden,  and  W.  A.  Sumner,  for  Respondent. 

JAMES,  J. — ^Action  brought  on  a  promissory  note  dated 
April  12,  1908,  and  made  payable  "on  demand  after  date." 
The  suit  was  commenced  on  the  twelfth  day  of  April,  1912. 
Defendant  had  judgment  upon  the  finding  of  the  court  that 
the  cause  of  action  was  barred  by  the  provisions  of  section 
337,  subdivision  1,  of  the  Code  of  Civil  Procedure.  Plaintiff 
has  appealed  from  the  judgment  and  presents  the  judgment- 
roll.  The  only  matter  in  controversy  on  this  appeal  is 
whether  the  trial  court  correctly  determined  that  the  four- 
year  period  of  limitation  had  fully  run  against  plaintiff's 
cause  of  action.  If  the  day  upon  which  the  note  was  dated 
is  to  be  included  in  the  computation  of  the  time,  then  the 
trial  judge  was  correct  in  his  conclusion;  if  that  day  is  to  be 
excluded,  then  plaintiff's  action  was  in  time  and  it  should 
have  had  judj?ment.  Section  312  of  the  Code  of  Civil  Pro- 
cedure provides  as  follows;  "Civil  actions,  without  exception, 
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can  only  be  commenced  within  the  periods  prescribed  in  this 
title,  after  the  cause  of  action  shall  have  accrued,  unless 
where,  in  special  cases,  a  different  limitation  is  prescribed  by 
statute."  Section  337  of  the  same  code,  which  was  pleaded 
by  the  defendant,  provides  that  an  action  upon  any  contract 
founded  upon  an  instrument  in  writing  executed  within  this 
state,  must  be  commenced  ''within  four  years/'  Reading 
this  section,  as  it  must  be  read,  in  connection  with  the  pro- 
vision contained  in  section  312  which  we  have  italicized,  re- 
sults in  the  limitation  here  invoked  being  read  in  this  form: 
"An  action  upon  any  contract,  obligation  or  liability  founded 
upon  an  instrument  in  writing  executed  within  this  state, 
must  be  commenced  within  four  years  after  the  cause  of  ac- 
tion shall  have  accrued."  It  has  been  held  that  a  note  con- 
taining the  condition  that  this  note  did  as  to  payment,  to 
wit:  ''on  demand  after  date,"  should  be  considered  as  a  note 
payable  immediately  after  the  making  thereof.  (0*Neil  v. 
Magner,  81  Cal.  631,  [15  Am.  St.  Rep.  88,  22  Pac.  876].) 
Without  assenting  finally  to  the  law  as  it  is  so  declared  in 
the  case  just  cited,  it  may  be  assumed  that  the  note  in  suit 
did  mature  on  the  day  of  its  making,  for  by  so  assuming 
respondent's  contentions  are  presented  in  their  strongest 
light.  The  note  in  suit,  then,  matured  on  the  twelfth  day  of 
April,  1908.  In  computing  the  time  constituting  the  period 
embraced  within  a  statute  of  limitation,  courts  in  the  earlier 
decisions  have  differed  as  to  whether  the  day  of  maturity 
should  be  included.  The  later  cases,  however,  are  quite  uni- 
formly harmonious  in  their  holding  that  that  day  should  be 
excluded.  Especially  where  the  provisions  of  the  statute 
are,  as  in  our  statute,  that  the  time  shall  be  computed  after 
the  cause  of  action  shall  have  accrued;  and  as  fractions  of 
a  day  are  not  considered,  it  has  been  sometimes  declared  in 
the  decisions  that  no  moment  of  time  can  be  said  to  be  after 
a  given  day  until  that  day  has  expired.  In  an  early  Massa- 
chusetts case  (Presbrey  v.  Williams,  15  Mass.  193)  the  su- 
preme court  of  that  state  held  that  "the  action  was  not 
brought  within  six  years  next  after  the  cause  of  action  ac- 
crued" on  a  demand  note  where,  by  including  the  day  of  the 
date  of  the  note,  the  full  period  prescribed  had  expired  on 
the  day  preceeding  that  when  action  was  commenced.  For 
a  number  of  years  this  case  was  considered  by  appellate 
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courts  of  neighboring  states,  by  some  criticised  and  seldom 
followed.  In  a  later  case  in  the  same  Massachusetts  court, 
Seward  v.  Hoyden,  150  Mass.  158,  [15  Am.  St.  Rep.  183] ; 
5  L.  R.  A.  846,  [22  N.  E.  629],  the  contrary  rule  was  de- 
clared and  the  court  there  said:  "We  think  the  decisions  in 
these  and  in  some  other  cases  in  this  court  are  so  inconsistent 
with  that  in  Presbrey  v.  WiUiams  as  virtually  to  have  over- 
ruled it,  and  it  can  therefore  no  longer  be  considered  an  au- 
thority in  this  court.'*  Under  statutes  of  limitation  in  sub- 
stance the  same  as  ours,  the  Connecticut  supreme  court  de- 
termined that  the  day  of  the  date  of  the  note  was  to  be  ex- 
cluded in  computing  the  period  of  limitation,  and  a  like  hold- 
ing was  made  under  similar  statute  and  in  a  similar  case  by 
the  supreme  court  of  New  York.  See  Blackman  v.  Near- 
ing,  43  Conn.  56,  [21  Am.  Rep.  634] ;  Cornell  v.  MouLion,  3 
Denio  (N.  Y.),  12.  While  a  diflferent  statute  was  being  con- 
sidered in  the  case  about  to  be  mentioned  the  argument  by 
our  supreme  court  is  favorable  to  the  view  announced  in  the 
decisions  last  cited:  Dingley  v.  McDonald,  124  Cal.  90,  [56 
Pac.  790]. 

The  judgment  is  reversed,  with  direction  to  the  trial  court 
to  enter  judgment  in  favor  of  plaintiff  on  the  facts  as  ad- 
mitted by  the  pleadings  and  determined  in  the  findings. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSt.  No.  1527.    Second  Appellato  District.— Ifoj  18,  1914.] 

ALLIS  WOLBRECHT,  Appellant,  v.  S.  ANNE  FRENCH 
et  al..  Respondents. 

FRA.UDULBNT    CONVITANOB— PBIFBKNCIS—PaTIIENT    OF    CaSH    DirrSR- 

XNCS  BT  Cbeditob. — A  Creditor  receiving  a  preference  from  his 
debtor  most  take  onlj  enough  property  to  satisfy  his  debt;  where 
he  bargains  to  paj  an  added  cash  difference  which  is  desired  to  be 
used  hj  the  debtor  for  his  own  purposes,  such  fact  invalidates  the 
entire  transaction  and  renders  the  conveyance  voidable  as  against 
protesting  creditors. 
Id.— Conveyance  to  CESDnoB  of  Amount  nv  Excess  of  Debt— When 
Sustainable. — In  order  to  sustain  a  conveyance  of  a  greater  amount 
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of  property  than  might  be  necessary  to  satiBfj  the  demands  of  the 
creditor  receiving  the  preference,  it  must  be  made  to  appear  that 
the  property  is  of  such  a  nature  as  to  make  its  severance  or  division 
impracticable,  or  that  the  debtor  intends  in  good  faith  to  use  the 
proceeds  derived  therefrom  in  satisfaction  of  debts  owing  to  other 
debtors. 
Id.— Husband  and  Wine — Frauduuent  PaErEBKNos  or  Win  as  CBxd- 
ITOB. — Where  it  appears,  in  an  action  by  a  creditor  to  set  aside  at 
fraudulent  a  conveyance  by  a  man  to  his  wife,  that  she  had  knowl- 
edge of  the  fraudulent  intent  of  her  husband  in  making  the  convey- 
ance and  participated  in  the  carrying  out  of  that  fraud  by  arranging 
to  take  the  title  out  of  the  reach  of  the  protesting  creditor  and  to 
give  back  to  the  husband  a  sum  of  money  greater  than  the  amount 
of  the  indebtedness  found  to  be  owing  by  him  to  her,  it  is  error  for 
the  court,  in  setting  aside  the  conveyance,  to  give  her  a  lien  for 
money  previously  advanced  by  her  to  her  husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Haines  &  Haines,  for  Appellant. 

L.  E.  Dadmun,  for  Respondents. 

JAMES,  J. — Appellant  is  a  judgment  creditor  of  respond- 
ent W.  D.  French.  S.  Anne  French  is  the  wife  of  the  latter. 
On  October  5,  1908,  W.  D.  French  was  indebted  to  appellant 
in  a  large  sum  of  money,  and  on  the  seventh  day  of  July, 
1910,  appellant  brought  an  action  to  secure  judgment  on 
account  of  that  indebtedness.  Writ  of  attachment  was  is- 
sued therein  and  levy  made  upon  the  interest  of  respondent 
W.  D.  French  in  a  certain  lot  of  land  in  the  county  of  San 
Diego.  This  action  progressed  to  judgment,  which  was  ren- 
dered on  April  20,  1911,  in  appellant's  favor  for  the  prin- 
cipal sum  of  $1482.50.  Execution  was  issued  on  the  judg- 
ment and,  prior  to  the  commencement  of  this  action,  was 
returned  by  the  sheriff  wholly  unsatisfied.  On  August  26, 
1909,  respondent  W.  D.  French  had  executed  to  his  wife  a 
grant  deed  purporting  to  convey  his  interest  in  the  land  upon 
which  attachment  was  levied,  but  this  conveyance  was  with- 
held from  record  until  September  28,  1910,  some  months 
after  appellant  commenced  her  action  against  respondent  W. 
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D.  French.  At  the  date  of  the  conveyance  by  French  to  his 
wife  he  was  indebted  to  her  in  the  sum  of  three  hundred 
dollars  upon  two  certain  promissory  notes  theretofore  given 
by  him,  and  the  further  sum  of  fifty  dollars,  money  advanced 
by  his  wife  to  him  at  various  prior  times.  At  all  times  prior 
to  the  making  of  the  conveyance  by  French  to  his  wife,  and 
at  all  times  subsequent  thereto,  respondent  "W.  D.  French 
was  wholly  insolvent,  and  his  wife  at  the  time  she  accepted 
the  conveyance  from  him  knew  of  that  fact  and  knew  of  the 
indebtedness  of  her  husband  to  appellant.  The  instrument 
of  conveyance  was  in  form  an  absolute  deed  and  was 
made  pursuant  to  the  agreement  of  S.  Anne  French  that  it 
should  be  in  satisfaction  of  the  antecedent  indebtedness  due 
by  the  husband  of  the  sum  of  three  hundred  and  fifty  dollars, 
and  in  further  consideration  that  one  hundred  dollars  in 
money  should  be  advanced  by  her  to  him,  and  the  further  con- 
sideration that  the  property  should  be  mortgaged  and  the 
sum  of  three  hundred  dollars  secured  by  such  mortgage 
should  be  delivered  to  respondent  W.  D.  French  for  his  use. 
The  wife,  at  the  time  of  the  making  of  the  deed  and  the 
agreement,  had  knowledge  of  the  purpose  of  her  husband 
to  hinder,  delay,  and  defraud  the  plaintiff  from  the  enforce- 
ment of  her  demand  against  the  land  so  conveyed,  and  with 
that  knowledge  proceeded  to  carry  out  the  agreement  men- 
tioned. One  James  H.  Parker,  did  make  a  loan  of  three 
hundred  dollars  upon  the  interest  of  the  Frenches  in  the 
property,  without  knowledge,  however,  of  any  intent  on  the 
part  of  the  mortgagors  to  hinder,  delay,  or  defraud  the  plain- 
tiff. After  appellant  obtained  her  judgment  in  the  action 
hereinbefore  referred  to,  and  had  failed  to  secure  satisfac- 
tion thereof  by  execution,  she  brought  this  suit  to  secure 
a  decree  declaring  null  and  void  the  conveyance  made  by 
French  to  his  wife  as  being  in  fraud  of  her  rights  as  a  cred- 
itor. The  court  in  the  findings  which  were  filed  determined 
the  facts  to  be  in  substance  as  they  have  been  hereinbefore 
set  forth.  In  the  conclusions  of  law,  however,  it  was  deter- 
mined that  appellant's  lien  against  the  property  was  subject 
to  the  lien  of  S.  Anne  French  for  the  total  amount  of  money 
which  she  had  advanced  to  her  husband  before,  at,  and  after 
the  date  of  the  conveyance  mentioned,  and  subject  also  to 
the  lien  of  the  mortgage  made  to  James  H.  Parker.    The 
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appeal  was  taken  from  that  portion  of  the  judgment  which 
adjudges  that  S.  Anne  French  is  entitled  to  a  lien  upon  the 
premises  described  therein.  No  brief  has  been  filed  on  the 
part  of  respondents,  and  no  oral  argument  was  made  on  their 
behalf. 

Appellant  insists  that  the  conveyance  to  the  wife  by  the 
husband,  under  the  condition  of  the  facts  as  found  by  the 
trial  judge,  was  wholly  void  and  conferred  no  title  as  against 
appellant's  claim  as  an  existing  creditor,  citing,  among  other 
cases,  Burke  v.  Koch,  75  Cal.  356,  [17  Pac.  228],  and  section 
3439  of  the  Civil  Code,  which  provides  that  every  transfer  of 
property  or  charge  made  thereon,  **with  intent  to  delay  or 
defraud  any  creditor  or  other  person  of  his  demands,  is  void 
against  all  creditors  of  the  debtor,  and  their  successors  in 
interest/'  It  should  be  remembered  that  the  court  deter^ 
mined  that  S.  Anne  French  took  the  conveyance  from  her 
husband  with  fuU  knowledge  of  his  insolvency  and  with  full 
knowledge  that  he  intended  thereby  to  prevent  the  plaintifF 
from  securing  satisfaction  of  her  debt.  Conveyances  have 
sometimes  been  upheld  which  have  the  eflfect  of  giving  pre- 
ference to  one  creditor  over  another.  It  is  established  as  a 
rule,  however,  that  such  creditor  receiving  preference  must 
take  only  enough  property  to  satisfy  his  debt,  and  that  where 
he  bargains  to  pay  an  added  cash  difference  which  is  desired 
to  be  used  by  the  debtor  for  his  own  purposes,  such  fact  in- 
validates the  entire  transaction  and  renders  the  conveyance 
null  and  void  as  against  the  protesting  creditor.  In  order 
to  sustain  a  conveyance  of  a  greater  amount  of  property  than 
is  necessary  to  satisfy  the  demands  of  the  creditor  receiv- 
ing preference,  it  must  be  made  to  appear  that  the  prop- 
erty IS  of  such  a  nature  as  to  make  its  severance  or  divi- 
sion impracticable,  or  that  the  debtor  intends  in  good  faith 
to  use  the  proceeds  derived  therefrom  in  satisfaction  of  debts 
owing  to  other  creditors.  Appellant  has  called  attention  to 
several  decisions  which  afiSrm  these  propositions:  Sly  v.  Bell, 
131  Iowa,  184,  [117  Am.  St.  Rep.  417,  108  N.  W.  227] ;  Jack- 
son V.  Citizens  Bank  &  Trust  Co.,  53  Fla.  265,  [44  South.  517]. 
The  court  here  found  in  effect,  not  only  that  the  wife  had 
knowledge  of  the  fraudulent  intent  of  her  husband  in  mak- 
ing the  conveyance  to  her,  but  that  she  participated  in  the 
carrying  out  of  that  fraud  by  arranging  to  take  the  title  out 
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of  the  reach  of  appellant  and  to  give  back  to  the  husband 
a  sum  of  money  greater  than  the  amount  of  the  indebtedness 
found  to  be  owing  by  him  to  her.  Upon  the  facts  as  found, 
the  court  erred  in  determining  that  the  right  of  appellant  to 
have  subjected  to  the  payment  of  her  debt  the  real  property 
described  in  the  complaint,  was  subject  to  the  lien  of  S.  Anne 
French  as  security  for  the  payment  of  any  amount  of  money. 
The  judgment  is  reversed,  with  direction  to  the  court  to 
enter,  upon  the  findings  of  fact  as  made,  such  a  judgment  as 
is  consistent  with  the  conclusions  announced  in  this  opinion. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Crim.  No.  488.    First  Appellate  District.— May  19,  1M4.] 
THE  PEOPLE,  Respondent,  v.  YEE  KING,  Appellant. 

Cbiminal  Law — Homicidb — Misconduct  of  Juey  in  Visiting  Scenk 
OF  Cbim»— Whethkr  Ground  fob  New  Trial. — The  faet  that  two 
jurors  in  a  homicide  case  visit  alone  the  scene  of  the  crime  during 
the  progress  of  the  trial,  does  not  warrant  a  new  trial,  if  it  is  not 
made  to  appear  that  they  saw  or  heard  at  the  place  of  the  homicide 
anything  different  from  or  contradictory  of  the  evidence  adduced  at 
the  trial,  or  that  their  inspection  resulted  in  an  understanding  of 
the  evidence  or  any  fact  in  the  case  in  any  wise  different  from  that 
conveyed  to  them  by  the  testimony  of  sworn  witnesses  and  the  de- 
tails of  the  scene  of  the  crime  as  depicted  upon  the  diagram  already 
in  evidence  at  the  trial. 

Id. — Misconduct  of  Jury — Habmless  Erbob.— Such  misconduct  is  not 
per  86  sufficient  to  warrant  the  granting  of  a  new  trial;  but  preju- 
dice must  be  shown  to  have  followed,  and  in  the  absence  of  an 
affirmative  showing  of  resultant  injury  to  the  defendant  a  verdict 
of  guilty  must  stand. 

APPEAL  from  a  judgment  of  the  Superior  Ciourt  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  trial.    Qeorge  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Oliver  Dibble,  T.  I.  Pitzpatrick,  and  J.  J.  Greelej,  for  Ap- 
pellant. 

U.  S.  Webb,  Attorney  General,  and  John  H.  Biordan, 
Deputy  Attorney  General,  for  Respondent. 

LENNON,  P.  J. — This  is  an  appeal  from  the  judgment  and 
from  the  order  denying  a  new  trial  in  a  case  where  the  de- 
fendant was  convicted  of  murder  in  the  second  degree  and 
sentenced  to  serve  twenty  years  in  the  state  prison. 

The  evidence  adduced  upon  the  entire  case  is  substantially 
as  follows :  John  C.  Catlin,  a  witness  for  the  people,  testified 
that  shortly  before  the  commission  of  the  homicide,  at  about 
the  hour  of  9  o'clock  in  the  evening,  he  was  walking  down 
Stockton  Street  toward  its  intersection  with  Washington 
Street  in  San  Francisco,  in  what  is  known  as  the  Chinatown 
district.  He  came  to  the  comer  of  Stockton  and  Washing- 
ton Streets,  and  continued  along  Stockton  Street  about  one 
hundred  and  twenty-five  feet  when  he  heard  a  shot,  and  turn- 
ing around  saw  the  forms  of  three  men,  one  of  whom  seemed 
to  be  struggling  with  the  other  two.  He  turned  back  to  the 
scene  of  the  encounter.  There  were  four  more  shots.  The 
witness  noticed  the  flashes  directed  toward  the  body  of  the 
one  man  who  seemed  to  be  struggling  with  the  other  two, 
and  who,  after  a  futile  effort  to  ward  off  his  assailaiits,  fell 
to  the  ground  mortally  wounded.  Thereupon  the  assailants 
turned  and  ran  in  a  northwesterly  direction  across  Stockton 
Street.  Corporal  Charles  Goff,  a  police  officer,  who,  at  the 
moment  of  the  shooting,  was  about  half  a  block  from  the 
scene  thereof,  ran  toward  the  point  from  which  the  report 
of  the  shots  came,  and  saw  two  men  running  in  a  northwesterly 
direction.  One  wore  a  light  gray  suit  and  the  other  a  dark 
suit.  As  he  was  pursuing  them  the  man  with  the  gray  suit 
turned  and  fired.  The  officer,  however,  continued,  and  finally 
overtook  him,  whereupon  the  latter  pointed  his  pistol  at  the 
officer's  body,  but,  without  firing,  turned  and  continued  his 
flight.  The  officer  managed  to  fell  him  with  a  blow  of  his 
hand,  and  after  a  struggle  arrested  and  handcuffed  him. 
The  man  arrested  was  Yee  King,  the  defendant  in  this  case. 
The  autopsy  surgeon  found  three  bullet  wounds  in  the  body 
of  the  deceased. 
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The  defendant  took  the  stand  and  admitted  that  he  was  pres- 
ent at  the  scene  of  the  shooting,  and  also  that  he  carried  a 
revolver  similar  to  the  one  taken  from  him  by  the  arresting 
officer,  but  denied  that  he  was  one  of  the  assailants  of  the 
deceased,  claiming  that  he  was  merely  an  innocent  by-stander. 
He  admitted  his  flight,  but  stated  that  he  fled  because  the  two 
assailants  of  the  deceased  were  about  to  attack  him. 

Incidentally  it  was  shown  in  evidence  that  one  Ah  Moon, 
jointly  charged  with  the  defendant,  was  also  arrested,  while 
running  from  the  vicinity  of  the  crime,  by  police  officers  Niel- 
son  and  O'Dowd  at  about  the  same  time  that  officer  Qoff  ar- 
rested the  defendant. 

In  addition  to  the  foregoing  there  is  the  testimony  of  three 
other  witnesses,  who  were  present  in  the  vicinity  of  the  homi- 
cide at  the  time  the  shots  were  fired,  and  thereafter  saw  the 
flight  and  arrest  of  Tee  King  and  Ah  Moon. 

But  one  point  is  presented  for  reversal  and  that  involves 
the  refusal  of  the  trial  court  to  grant  defendant's  motion  for 
a  new  trial,  which  was  based  entirely  upon  the  grounds  (1) 
'*that  the  jury  received  evidence  out  of  court  other  than  that 
resulting  from  a  view  of  the  premises;  (2)  that  the  jury  were 
guilty  of  misconduct  by  which  a  fair  and  due  consideration 
of  the  case  was  prevented.*' 

The  several  remaining  grounds  of  the  motion  for  a  new 
trial  were  not  pressed  at  the  argument  of  the  motion,  and 
they  are  not  presented  for  consideration  upon  this  appeal. 

In  support  of  the  grounds  of  the  motion  for  a  new  trial 
hereinbefore  specified  certain  affidavits  were  offered  and  re- 
ceived in  evidence,  wherein  it  was  alleged  thM  two  of  the  jurors 
empaneled  to  try  the  cause  had  visited  and  viewed  the  scene 
of  the  homicide  while  the  trial  was  in  progress  and  before 
the  taking  of  evidence  had  been  concluded.  Upon  the  hear- 
ing of  the  motion  for  a  new  trial  special  counsel  for  the  people, 
while  conceding  the  conduct  of  the  two  jurors  in  question  to 
be  as  stated  in  the  affidavits,  objected  that  such  conduct  was 
not  in  and  of  itself  sufficient  to  justify  a  new  trial;  and  for 
that  reason  at  first  insisted  that  the  motion  be  submitted 
for  the  court's  decision  upon  the  showing  made  by  the  de- 
fendant. The  trial  court,  however,  after  stating  that  it  had 
in  mind  the  rule  and  its  exceptions,  that  a  juror  will  not  be 
permitted  to  impeach  his  own  verdict,  suggested  out  of  an 
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abundance  of  caution  and  in  furtherance  of  justice,  that  the 
two  jurors  in  question  should  be  sworn  and  interrogated  con- 
cerning the  motive  for  their  visit  to  the  scene  of  the  homicide 
and  their  conduct  while  there.  Finally  counsel  for  the  people 
consented  to  this  course,  and  also  stipulated  that  such  testi- 
mony  might  be  considered  as  the  equivalent  of  additional  affi- 
davits upon  the  question  in  controversy. 

Under  the  circumstances  of  the  present  case  the  procedure 
suggested  and  adopted  was  not  only  proper  {People  v.  Chin 
Non,  146  Cal.  561,  [80  Pac.  681]),  but  does  credit  to  court 
and  counsel;  and  they  are  indeed  to  be  commended  for  the 
caution  and  liberal  sense  of  justice  thus  displayed.  Thereupon 
the  jurors  in  question  were  sworn;  and  the  examination  de- 
veloped the  following  facts :  During  a  noon  recess  in  the  trial 
of  the  case  jurors  E.  B.  Lindauer  and  John  T.  Welby  met, 
and  walked  to  the  scene  of  the  homicide,  and  while  there 
''for  a  second  or  two"  discussed  certain  features  of  the  case 
to  the  extent  of  commenting  upon  and  pointing  out  to  one 
another  certain  objects  and  locations  which  were  designated 
and  delineated  upon  a  detailed  diagram  of  the  scene  of  the 
homicide  previously  offered  and  received  in  evidence  upon 
the  actual  trial  of  the  case.  Both  jurors  testified  that  they 
did  not  disclose  the  fact  of  their  visit  to  the  scene  of  the  homi- 
cide to  their  fellow  jurors,  and  that  the  incident  was  not  sub- 
sequently referred  to  or  discussed  in  or  out  of  court  at  any 
time  during  the  actual  trial  of  the  case  or  while  the  jury  was 
deliberating  upon  the  verdict. 

It  is  not  only  conceivable  but  ordinarily  very  likely  that 
an  unauthorized  view  by  jurors  of  the  scene  of  a  crime  will 
result  in  the  acquisition  of  material  knowledge  for  or  against 
the  defendant  concerning  many  essential  features  of  a  case 
which  may  be  contrary  to  that  conveyed  by  the  evidence  ad- 
duced at  the  trial.  In  such  a  situation  it  would  indeed  be 
difficult  to  say  that  the  verdict  of  the  jury  was  not  induced 
in  part  at  least  by  evidence  received  out  of  court  other  than 
that  resulting  from  an  authorized  view  of  the  premises.  Such, 
however,  is  not  the  situation  in  the  present  case.  The  record 
shows  that  the  jurors  in  question,  upon  their  visit  to  the  place 
of  the  crime,  noted  and  commented  only  upon  matters  and 
things  which  had  been  previously  presented  for  their  consid- 
eration by  the  evidence  adduced  at  the  trial  in  open  court. 
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In  short,  the  showing  made  upon  the  hearing  of  the  motion 
for  a  new  trial  merely  developed  the  fact  that  the  unauthorized 
evidence  received  out  of  court  was  in  effect  but  a  reproduction 
of  certain  particular  evidence  previously  adduced  in  court. 
No  affirmative  showing  was  made  in  the  affidavits  or  by  the 
testimony  received  upon  the  hearing  of  the  motion  for  a  new 
trial,  that  the  two  jurors  in  question  had  seen  or  heard  at  the 
place  of  the  homicide  anything  different  from  or  contradic- 
tory of  the  evidence  adduced  at  the  trial;  or  that  their  un- 
authorized inspection  of  such  place  had  resulted  in  an  under- 
standing of  the  evidence  in  the  case  concerning  the  relative 
situation  of  the  parties  and  witnesses  to  the  homicide,  or  any 
other  fact  in  the  case,  which  was  in  any  wise  different  from 
that  conveyed  to  them  by  the  testimony  of  sworn  witnesses 
and  the  details  of  the  scene  of  the  crime  as  depicted  upon  the 
diagram  already  in  evidence  at  the  trial. 

This  being  so,  it  cannot  be  fairly  said  that  the  showing  made 
in  support  of  the  motion  for  a  new  trial  would  have  warranted 
the  court  below  in  finding  that  the  visit  of  the  two  jurors  to  the 
scene  of  the  homicide  resulted  in  substantial  injury  to  the 
defendant.  That  such  visit  was  an  irregularity  amounting 
to  serious  misconduct  must  be  conceded ;  but  such  misconduct 
is  not  per  se  sufficient  to  warrant  the  granting  of  a  new  trial. 
Prejudice  must  be  shown  to  have  followed ;  and  in  the  absence 
of  an  affirmative  showing  of  resultant  injury  to  the  defendant 
in  the  present  case  the  verdict  must  stand.  (People  v.  Hope, 
62  Cal.  291;  People  v.  White,  20  Cal.  App.  156,  [128  Pac. 
417] ;  People  v.  Kramer,  117  Cal.  647,  [49  Pac.  842] ;  State 
V.  Perry,  121  N.  C.  533,  [61  Am.  St.  Rep.  683,  21  S.  E.  997] ; 
State  V.  Tilghman,  33  N.  C.  513.) 

The  judgment  and  order  appealed  from  are  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  12,  1914,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  18,  1914. 

t4  OaL  App.— 88 
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[Civ.  No.  1496.    Second  Appellate  District.— May  19,  1914.] 

UNITED  STATES  NATIONAL  BANK  OP  LOS  ANGELES 
(a  Corporation),  Appellant  v.  C.  E.  JONES  et  aL, 
Respondents. 

Statutb  of  Limitations — Failurb  to  Plead  m  Action  on  Note — 
Finding  as  to  Bab  or  Cause. — A  finding  in  an  action  on  a  promissory 
note  that  the  cause  of  action  is  barred  by  the  statute  of  limitations, 
when  the  statute  has  not  been  pleaded,  is  reversible  error. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Albert  Lee  Stephens,  Judge  pro  tem. 

The  facts  are  stated  in  the  opinion  of  the  court 

Flint,  Gray  &  Barker,  Rupert  B.  Turnbull,  Carroll  Allen, 
and  Bcrtin  A.  Weyl,  for  Appellant 

Tipton  &  Cailor,  for  Respondents. 

JAMES,  J. — Suit  on  a  promissory  note  alleged  to  have  been 
executed  by  respondents  and  four  others.  In  the  original 
complaint  filed  by  plaintiflf  it  was  alleged  that  the  defendants 
were  copartners  doing  business  under  the  name  of  Victorville 
Reduction  Company.  The  note  was  signed  thus:  ** Victor- 
ville Reduction  Company  per  Scott  Newcomer."  An  amend- 
ment to  the  complaint  was  filed,  for  the  purpose,  as  is  recited 
in  the  order  allowing  such  amendment  to  be  made,  to  make 
the  complaint  ** conform  to  facts  proved."  By  the  amend- 
ment the  cause  of  action  was  changed  from  one  upon  the  note 
to  one  in  form  a  common  count  for  money  loaned.  In  the 
findings  filed  by  the  judge  pro  tern,  it  was  recited  that  plain- 
tiff had  dismissed  its  action  as  against  all  of  the  defendants 
first  named  excepting  the  two  respondents  here.  The  judg- 
ment was  in  favor  of  the  respondents,  from  which  plaintiff 
appealed.  The  appeal  is  presented  upon  the  judgment-roll 
alone. 

Among  the  findings  is  one  that  the  cause  of  action  is  barred 
by  the  statute  of  limitations.  The  bar  of  the  statute  was 
not  pleaded  either  in  the  answer  filed  to  the  original  com- 
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plaint  or  that  stipulated  to  be  considered  aa  made  to  the 
amendment  to  the  complaint.  It  is  urged  by  the  appellant 
that  on  the  findings  of  fact  as  made,  plaintiff  was  entitled  to 
judgment.  The  findings  as  to  the  facts  other  than  that  the 
bar  of  the  statute  had  interposed,  are  confusing  and  indefi- 
nite. It  will  not  be  necessary  to  discuss  them  in  detail  or  with 
particularity,  because  the  judgment  must  be  reversed  for 
the  reason  that  the  court  found  in  favor  of  respondents  as  to 
the  bar  of  the  statute  of  limitations,  when  there  was  no  issue 
as  to  such  limitation  having  interposed.  Even  though  it 
might  here  be  concluded,  as  appellant  contends,  that  a  copart- 
nership was  sufficiently  found  to  have  existed  between  the 
respondents  and  Newcomer  at  the  time  the  debt  was  incurred, 
which  is  not  at  all  clear,  this  court  cannot  change  findings  of 
fact  and  direct  a  different  judgment  to  be  entered  thereon. 
The  case  should  be  retried  and  the  facts  found  anew. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  1461.     Second  Appellate  District.— -May  19,  1914.] 

EMILY  SOPHIA  TAYLOR,  as  Executrix  of  the  Will  of 
Thomas  Edwin  Wright,  Deceased,  Appellant,  v.  THOMAS 
A.  SANSON  et  al.,  Respondents. 

Estate  of  Decedent— Compromise  of  Claim  by  Executory— Whetheb 
Binds  Estate. — An  executor's  compromise  of  a  claim  existiog  in 
favor  of  the  estate  does  not  bind  the  estate  where  there  is  no  show- 
ing of  approval  by  the  probate  court,  or  of  insolvency  of  the  debtor, 
or  of  probability  that  a  greater  amount  could  not  be  collected  than 
that  paid;  and  the  acceptance  and  cashing  of  a  check  given  in  full 
settlement  does  not  prevent  the  executor  from  maintaining  an  action 
for  the  balance  of  the  claim. 

Id. — Power  of  Executor — Notice  to  Persons  Dealing  With  Him. — It 
must  be  presumed  that  a  person  dealing  with  an  executor  or  admin- 
istrator, as  such,  is  aware  of  the  limitations  and  conditions  affecting 
the  power  of  such  representative  of  the  estate. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angelea  County.    Gkivin  W.  Craig,  Judge. 

The  facta  are  atated  in  the  opinion  of  the  court 

Shaw  &  Stewart,  for  Appellant. 

Duke  Stone,  W.  P.  Palmer,  and  J.  W.  Hocker,  for  Re- 
spondenta. 

JAMES,  J. — ^Thia  action  was  brought  by  plaintiff  aa  execu- 
trix of  the  estate  of  Thomas  Edwin  Wright,  deceased,  to  re- 
cover the  sum  of  aix  hundred  dollars  alleged  to  have  been  col- 
lected by  the  defendants  as  money  belonging  to  the  estate 
of  plaintiff's  testator  and  for  the  use  and  benefit  of  said  es- 
tate. By  the  answer  of  the  defendants  it  was  set  up  that  they 
as  attorneys  at  law  had,  under  an  express  employment  there- 
for, performed  legal  services  for  and  on  behalf  of  decedent, 
which  included  the  collection  of  money  on  a  judgment, 
amounting  to  $901.75 ;  that  out  of  this  money  they  were  en- 
titled to  retain  the  reasonable  value  of  their  services,  after 
deducting  which,  it  was  alleged  they  forwarded  a  check  for 
the  difference  to  the  executrix  who  accepted  the  same  in  full 
satisfaction  of  all  claims  of  the  estate  against  the  defend- 
ants. The  appeal  is  taken  from  a  judgment  entered  in  favor 
of  defendants  and  is  presented  on  the  judgment-roll  alone. 

The  findings  of  fact  set  forth  the  details  of  the  employment 
by  decedent  of  the  defendants  in  their  capacity  as  attorneys 
at  law  and  the  collection  of  the  money  on  the  judgment  in 
the  amount  of  $901,75,  and  determined  that  defendants  held 
a  lien  upon  the  amount  so  collected  for  the  reasonable  value 
of  their  services  which  reasonable  value  is  found  by  the  court 
to  be  the  sum  of  $595.  It  further  appears  from  the  findings 
that  the  defendants  retained  $800  of  the  $901.75  claiming 
that  the  services  rendered  were  worth  that  amount  and  that 
they  did  forward  a  check  for  the  difference,  which  amounted 
to  $114.75,  to  the  executrix  with  a  statement  in  writing  recit- 
ing in  effect  that  the  check  was  delivered  in  settlement  of  the 
claim  and  account  of  the  estate  against  the  defendants.  It 
further  appears  by  the  findings  that  the  executrix  received 
the  check  and  cashed  the  same  and  appropriated  the  pro- 
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ceeds  thereof,  but  before  cashing  the  check  or  appropriating 
the  proceeds  she  stated  to  the  defendants  that  she  would  not 
accept  the  check  in  full  settlement  of  all  claims  of  said  estate 
against  the  defendants.  Further  finding  is  made  that  the 
receiving  of  the  check  and  the  cashing  of  the  same  and  ap- 
propriating the  proceeds  thereof  by  the  executrix  was  at  no 
time  approved  by  the  superior  court.  The  court  concludes 
that  there  was  an  accord  and  satisfaction  and  that  the  cash- 
ing of  the  check  and  the  appropriating  of  the  proceeds  thereof 
by  the  executrix  bound  the  estate  in  compromise  of  its  claim 
against  the  defendants,  which  claim  was  determined  by  the 
court  to  be  the  sum  of  five  hundred  and  ninety-five  dollars 
only.  After  receiving  and  cashing  the  check  mentioned,  the 
executrix  commenced  this  action  to  recover  what  she  claimed 
was  due  and  owing  to  the  estate  as  a  sum  in  addition  to  that 
received  by  her  as  represented  by  the  check.  The  question 
is  presented  as  to  whether,  under  the  facts  narrated,  an  execu- 
trix or  administrator  of  the  estate  of  a  deceased  person  has 
power  to  bind  the  estate  by  compromise  of  a  claim  such  as 
that  shown  by  the  evidence  in  this  case.  If  the  executrix 
could  have  by  express  agreement  discharged  the  defendants 
from  the  payment  of  all  further  amounts  over  the  $114.75, 
then  it  may  be  said  that  her  actions  as  shown  respecting  this 
claim  would  constructively  amount  to  such  an  agreement. 
{LapfhOifford  Co.  v.  Muscoy  Water  Co,,  166  Cal.  25,  [134 
Pac.  989].)  At  common  law  the  power  and  control  of  an 
administrator  over  the  property,  especially  the  personal  effects, 
of  a  decedent  was  almost  absolute.  The  rules  of  common  law, 
however,  as  affecting  this  subject  have  been  considerably  modi- 
fied by  statutes.  In  our  state  it  is  provided  that  the  property 
in  all  assets  of  a  decedent  passes,  not  as  under  the  common 
law  to  the  administrator,  but  to  the  heirs  of  the  decedent. 
(Civ.  Code,  sec.  1384.)  In  the  Code  of  Civil  Procedure  the 
power  and  authority  of  an  administrator  or  executor  are  gen- 
erally covered  by  specific  provisions  of  the  statutes.  Upon  the 
subject  of  the  right  of  an  executor  to  compromise  with  debtors 
of  an  estate,  section  1588  of  the  Code  of  Civil  Procedure  pro- 
vides as  follows :  *' Whenever  a  debtor  of  the  decedent  is  unable 
to  pay  all  his  debts,  the  executor  or  administrator,  with  the 
approbation  of  the  court,  or  a  judge  thereof,  may  compound 
with  him  and  give  him  a  discharge,  upon  receiving  a  fair  and 
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just  dividend  of  his  effects.  A  compromise  may  also  be  au- 
thorized when  it  appears  to  be  just,  and  for  the  best  interest 
of  the  estate.''  It  has  been  held  under  this  section  that  an 
executor  was  not  required  to  first  obtain  authority  from  the 
probate  court  to  compromise  with  a  debtor,  but  that  he  might 
do  so  without  such  precedent  authorization,  provided  the  com- 
promise was  for  the  best  interests  of  the  estate,  which  action 
on  the  executor's  part  must  be  afterwards  approved  by  the 
probate  court  (Moulton  v.  Holmes,  57  Cal.  337.)  Where  the 
facts  reasonably  establish  that  the  executor  in  compromising 
a  claim  acted  in  good  faith  under  facts  which  reasonably 
indicate  that  the  best  interests  of  the  estate  will  be  subserved, 
the  probate  court  is  not  authorized  to  withhold  its  approval 
of  the  act  of  the  executor.  However,  such  facts  must  be 
shown  as  will  establish  prima  fade,  at  least,  that  the  ex- 
ecutor has  acted  for  the  best  interests  of  the  estate  which  he 
represents.  In  cases  where  a  compromise  is  made  with  a 
debtor  «  reasonable  showing  that  such  debtor  was  then  or 
about  to  become  insolvent,  op  that  in  all  reasonable  probability 
the  debt  could  not  be  collected  by  suit,  would  undoubtedly  jus- 
tify the  making  of  the  compromise.  It  has  been  held  that  an 
executor  has  no  authority  to  discharge  a  judgment  for  a  sum 
less  than  the  amount  for  which  it  was  rendered.  {D eland  v. 
Hiett,  27  Cal.  611,  [87  Am.  Dec.  102] ;  Siddall  v.  Clark,  89 
Cal.  321,  [26  Pac.  829].)  A  leading  case  in  which  the  ques- 
tion of  the  powers  of  executors  and  administrators  with  re- 
spect to  the  control  of  the  property  of  the  estate  are  quite 
exhaustively  treated  of,  is  that  of  Haddock  v.  Russell,  109 
Cal.  417,  [42  Pac.  139].  It  must  be  presumed  that  a  person 
dealing  with  an  executor  or  administrator  as  such  is  aware  of 
the  limitations  and  conditions  affecting  the  power  of  such 
representative  of  the  estate.  Applying  that  presumption  to 
the  facts  of  this  case,  it  must  then  be  assumed  that  the  defend- 
ants were  aware  that  the  executrix  could  not  compromise  with 
them  as  to  the  amount  claimed  by  the  estate,  and  that  if  she 
did  so  her  action  would  be  conditional  upon  an  approval  by  the 
probate  court,  which  approval  would  be  conditional  also  on  it 
being  made  to  appear  that  the  action  of  compromise  was  for 
the  best  interests  of  the  estate.  None  of  the  features  of  in- 
solvency of  the  debtors,  or  of  the  probability  that  the  estate 
could  not  collect  a  greater  amount  than  that  paid,  was  shown 
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by  the  findings  to  have  existed.  The  executrix,  under  the 
facts  as  determined  by  the  trial  judge,  was  without  authority 
to  compromise  the  claim,  and  the  action  brought  by  her  on 
behalf  of  the  estate  to  collect  an  additional  amount  could  be 
maintained,  notwithstanding  the  receipt  and  appropriation  by 
her  of  the  check  for  $114.75.  The  findings  perhaps,  as  sug- 
gested by  respondents,  might  have  been  made  more  complete 
and  have  presented  more  succinctly  the  ultimate  facts  which 
the  court  was  called  upon  to  resolve,  but  sufficient  facts  are 
determined  to  show  that  the  conclusion  of  law  as  drawn  there- 
from by  the  court  is  erroneous. 

No  question  is  made  as  to  the  right  of  defendants  to  with- 
hold the  reasonable  value  of  their  services  and  deduct  the 
same  from  the  amount  of  money  collected  on  the  judgment 
without  presenting  a  claim  against  the  estate  for  approval  in 
the  usual  way. 

The  judgment  is  reversed,  with  direction  to  the  trial  court 
to  amend  its  conclusions  of  law  and  to  enter  judgment  in 
favor  of  the  plaintiff  in  accordance  with  the  facts  as  found 
consistent  with  the  conclusions  expressed  in  this  opinion. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[C^r.  No.  1500.    Second  Appellate  District.-— May  19,  1914.] 
A.  L.  SMYTH,  Appellant,  v.  W.  F.  TENNISON,  Re^onJent. 

Contract — Cropping  Agreement — Right  to  Grain  When  Harvested 
AND  Threshed. — ^Where  the  owner  of  land,  having  the  possession 
thereof  and  having  a  crop  of  maize  growing  thereon,  enters  into  an 
oral  agreement  whereby  another  is  to  cultivate  and  harvest  the  crop 
for  one-fourth  thereof,  the  contract  is  one  of  employment  and  does 
not  create  the  relation  of  landlord  and  tenant  between  the  parties 
nor  transfer  the  right  to  possession  of  any  part  of  the  grain  when 
threshed. 

Id. — ^Possession  or  Qrais — Beplevin  to  Recover  raoM  Croppek. — ^If 
the  cropper  surreptitiously  takes  possession  of  one-fourth  of  the 
grain,  after  the  crop  is  harvested  and  threshed,  the  owner  of  the  land 
may  replevy  the  same. 
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lo. — Bbeagh  07  Contract — Bemsdy  ot  Cboppeb. — If  the  landowner 
declines  to  comply  with  the  agreementi  the  cropper's  remedy  is  an 
action  for  breach  of  contract. 

Id. — Oral  Agreement — Interpretation  bt  Jury. — The  contract  being 
oral,  its  interpretation  in  the  first  instance  is  a  question  of  fact 
to  be  determined  by  the  jury;  but  if  their  interpretation  is  clearly 
erroneous,  it  becomes  the  duty  of  the  trial  court,  upon  application 
therefor,  to  set  the  verdict  aside  and  grant  a  motion  for  a  new 
trial. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County  and  from  an  order  refusing  a  new  triaL 
Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  Birkhauser,  for  Appellant. 

A.  L.  Sebille,  for  Respondent. 

SHAW,  J. — Action  in  claim  and  delivery.  It  appears  that 
plaintiff  was  the  owner  and  in  possession  of  a  piece  of  land 
upon  which  he  had  grown  a  crop  of  milo  maize.  About  Au- 
gust 1,  1912,  as  shown  by  the  testimony  of  defendant,  he  and 
plaintiff  entered  into  an  oral  agreement  whereby  plaintiff 
employed  defendant  to  perform  the  labor  in  cultivating  and 
bringing  the  crop  of  grain  to  maturity.  **The  agreement 
between  us,"  says  defendant,  **was  that  he  would  give  me  one- 
fourth  of  the  crop  for  maturing  it  from  that  time  on,  and  he 
would  guarantee  me  $500  out  of  the  job.  I  went  to  work 
under  those  conditions.  ...  I  quit  about  the  15th  of  January. 
That  crop  consisted  of  about  2000  sacks,  according  to  the 
threshers'  tally.  .  .  .  Mr.  Smyth  was  to  pay  all  the  bills  and 
give  me  one-fourth  of  the  crop."  It  further  appears  that 
defendant  performed  labor  in  the  cultivation  of  the  crop  until 
the  same  was  matured,  and  that  about  December  1st  plaintiff, 
at  his  own  expense,  had  it  harvested,  threshed,  put  into  sacks 
and  stacked  or  piled  up  upon  his  land ;  that  on  the  night  of 
January  15th,  without  plaintiff's  knowledge  or  consent,  de- 
fendant, using  plaintiff's  team  of  mules  therefor,  took  and 
hauled  away  to  a  place  which  he  had  rented,  five  hundred 
sacks  of  the  grain.  Whereupon  plaintiff  instituted  this  action 
whereby  he  recovered  possession  of  the  property  so  taken  by 
defendant  and  sold  the  same.    The  case  was  tried  before  a 
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jury  which  found  the  value  of  the  property  replevined  by 
plaintiflf  to  be  $562.50,  and  rendered  a  verdict  in  favor  of  de- 
fendant. Judgment  followed,  from  which,  and  an  order 
denying  plaintiff's  motion  for  a  new  trial,  plaintiff  appeals. 

Among  other  grounds  upon  which  the  motion  for  a  new  trial 
is  based  is  insuflRciency  of  the  evidence  to  justify  the  verdict. 
It  conclusively  appears  that  plaintiff  at  all  times  was  the 
owner  and  in  possession  and  control  of  the  land  upon  which 
the  crop  was  planted  and  grown,  and  it  must  follow,  in  the 
absence  of  some  act  whereby  he  transferred  his  right,  that  he 
was  the  owner  and  entitled  to  possession  of  the  crop  so  grown 
upon  the  land  after  its  severance  from  the  soil.  (24  Ency. 
of  Law  p.  486 ;  HaUeck  v.  Mixer,  16  Cal.  574 ;  Kimball  v.  Loh- 
mas,  31  Cal.  154.)  As  showing  such  transfer  of  right,  defend- 
ant relies  solely  and  alone  upon  the  alleged  agreement,  the 
existence  of  which  is  denied  by  plaintiff.  Conceding,  as  we 
must,  the  making  of  the  contract  as  claimed  by  defendant,  it 
does  not  purport  to  be  other  than  a  contract  for  the  employ- 
ment of  defendant.  It  cannot  be  construed  as  creating  the 
relation  of  landlord  and  tenant  between  the  parties,  nor  as 
transferring  the  right  of  possession  to  the  grain.  At  no  time 
until  surreptitiously  asported,  for  the  reason,  as  stated  by 
defendant,  **I  thought  he  (plaintiff)  might  sell  them  (the 
sacks)  before  giving  me  my  share,"  did  defendant  have 
possession  of  the  grain.  In  thus  gaining  possession  he  was  a 
trespasser  and  obtained  no  rights  by  such  wrongful  taking. 
Defendant's  remedy,  in  case  plaintiff  refused  to  comply  with 
the  agreement  and  give  him  one-fourth  of  the  grain  for  the 
labor  performed,  was  an  action  upon  the  contract  for  a  breach 
thereof,  rather  than  the  peculiar  proceeding  adopted  for  the 
enforcement  of  his  rights.  It  is  true,  since  the  contract  was 
oral,  its  interpretation  in  the  first  instance  was  a  question  of 
fact  to  be  determined  by  the  jury;  but  since  such  interpreta- 
tion was  clearly  erroneous,  it  became  the  duty  of  the  trial 
court,  upon  application  therefor,  to  set  the  verdict  aside  and 
grant  the  motion  for  a  new  trial.  Our  conclusion  renders  it 
unnecessary  to  discuss  the  alleged  misconduct  of  the  jury 
assigned  as  another  ground  in  support  of  the  motion. 

The  judgment  and  order  appealed  from  are  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Crim.  No.  466.    First  AppeDate  District.— May  20,  1914.] 

THE    PEOPLE,   Respondent,   v.   PRANK   A.    HARDEN, 

Appellant. 

Criminal  Law — Commission  ot  Lewd  Act  Upon  Child — Competknot 
OF  Child  as  Witness. — In  a  prosecution  for  the  commission  of  i, 
lewd  and  lascivious  act  with  a  child  hardly  six  years  of  age,  the 
court  does  not  abuse  its  discretion  in  permitting  the  child  to  testify 
as  a  witness. 

Id. — Incompetency  op  Chiu>  as  Witness — Burden  ov  Peoov— Bjevibw 
ON  Appeal. — The  burden  of  showing  the  incompetency  of  the  child, 
within  the  meaning  of  section  1880  of  the  Code  of  Civil  Procedurt, 
is  upon  the  party  objecting,  and  the  determination  of  the  trial  judge 
is  conclusive  upon  an  appellate  court  in  the  absence  of  an  affirmative 
showing  of  an  abuse  of  discretion. 

Id. — Evidence — Insuppiceency  to  Support  Conviction  Bxgause  Im- 
probable AND  Discredited. — In  this  prosecution  for  committing  a 
lewd  and  lascivious  act  with  a  child  the  testimony  of  the  child  and 
its  mother,  upon  which  the  conviction  is  based,  ia  in  an  essential 
feature  so  thoroughly  discredited,  and  in  part  so  inherently  improb- 
able, as  to  render  it  upon  the  whole  of  little,  if  any,  value  as  evi- 
dence, and  the  appellate  court  is  justified  in  assuming  that  the 
verdict  obtained  was  the  result  of  passion  or  prejudice  rather  than 
a  calm  and  impartial  judgment  resulting  from  a  dispassionate  con- 
sideration of  the  evidence. 

Id. — Appeal — Conclusiveness  op  Verdict  in  Case  op  Conplictino  Evi- 
dence.— Appellate  courts  will  not  ordinarily  disturb  a  verdict  upon 
the  ground  of  insufficiency  of  the  evidence  in  case  of  a  conflict, 
but  this  rule  is  departed  from  in  exceptional  cases  where  the  pre- 
ponderance of  evidence  against  the  verdict  is  so  great  as  to  produce 
a  conviction  that  in  rendering  it  the  jury  must  have  been  acting 
under  the  influence  of  passion  or  prejudice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  G.  Lyon,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent 
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THE  COURT.— The  defendant  in  this  case  after  two  trials 
was  convicted  of  the  felony  defined  by  section  288  of  the 
Penal  Code.  He  was  sentenced  to  twelve  years  confinement 
in  the  state  prison  at  San  Quentin.  The  appeal  is  from  the 
judgment  and  the  order  denying  him  a  new  trial. 

The  information  generally  follows  the  language  of  the  stat- 
ute defining  the  crime  of  which  the  defendant  was  convicted. 

A  reversal  is  urged  primarily  upon  the  ground  of  the 
insufficiency  of  the  evidence  to  support  the  verdict.  In- 
cidentally it  is  insisted  that  the  trial  court  abused  its  discre- 
tion in  permitting  the  child  alleged  to  have  been  the  victim 
of  the  crime  to  be  sworn,  and  to  testify  as  a  witness  upon  the 
trial.  At  the  close  of  the  trial  of  the  case  the  child  was 
within  one  month  of  being  six  years  old ;  but  we  are  not  pre- 
pared to  say  that  the  ruling  of  the  trial  court  permitting 
^er  to  be  sworn  and  to  testify  as  a  witness,  was  an  abuse  of 
discretion.  Upon  the  objection  of  the  defendant  that  the 
child  was  under  ten  years  of  age,  and  apparently  incapable 
of  receiving  just  impressions  of  the  facts  concerning  which 
she  was  to  be  examined,  she  was  subjected  to  a  very  thorough 
examination  as  to  her  competency  by  the  trial  court.  We 
think  it  was  sufficiently  shown  that  she  knew  the  difference 
between  truth  and  falsehood  and  appreciated  the  moral  ob- 
ligation to  tell  the  truth.  The  burden  of  showing  the  in- 
competency of  the  child,  within  the  meaning  of  section  1880 
of  the  Code  of  Civil  Procedure,  was  upon  the  party  objecting 
{People  V.  Craig,  111  Cal.  460,  [44  Pac.  186]),  and  the  deter- 
mination of  the  trial  judge  is  conclusive  upon  this  court  in 
the  absence,  as  here,  of  an  affirmative  showing  of  an  abuse 
of  discretion.  {People  v.  Bemal,  10  Cal.  66;  People  v. 
Baldwin,  117  Cal.  244,  [49  Pac.  186] ;  Clwrk  v.  Finnegan, 
127  Iowa,  644,  [103  N.  W.  970].) 

No  claim  is  made  that  the  testimony  of  the  child,  if  capable 
of  belief,  is  not  alone  sufficient  to  support  the  verdict,  but  in 
this  behalf  it  is  earnestly  urged  that  her  testimony  and  that 
of  her  mother,  when  considered  in  the  light  of  many  and 
material  contradictions,  and  in  conjunction  with  the  conduct 
of  the  mother  following  the  commission  of  the  offense,  must 
be  held  by  this  court  to  be  so  inherently  incredible  as  to  be  no 
evidence  at  alL 
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Briefly  stated,  the  record  shows  the  facts  and  circumstances 
immediately  preceding  and  attending  the  commission  of  the 
offense  to  be  as  follows:  The  defendant  was  a  married  man 
living  with  his  wife  and  nine  year  old  daughter.  On  the 
second  day  of  January,  1913,  the  defendaot  in  person  rented 
from  the  mother  of  the  child  housekeeping  apartments  in  the 
second  story  of  a  dwelling-house  in  San  Francisco,  the  lower 
floor  of  which  was  then  occupied  as  a  home  by  the  mother  and 
her  child.  On  the  third  day  of  January,  1913,  the  defendant 
went  to  the  home  of  the  mother  for  the  purpose  of  sweeping 
the  apartments  which  he  had  rented,  and  while  thus  enofacred 
the  child  entered  the  apartments.  The  child  was  the  only 
witness  who  testified  to  the  actual  commission  of  the  offense; 
and  her  story,  as  told  in  her  testimony,  is  to  the  following 
effect :  She  with  her  little  broom  joined  the  defendant  in  the 
work  of  sweeping,  and  while  so  engaged  the  defendant  com- 
mitted the  alleged  offense.  Thereupon  the  child  went  down- 
stairs in  response  to  a  call  from  her  mother.  In  passing 
it  may  be  well  to  note  that  the  mother  subsequently  testified 
that  when  she  called  to  the  child  to  come  downstairs  **Mr. 
Harden  (the  defendant)  stepped  to  the  doorway  and  said 
that  she  was  having  a  good  time,  and  begged  me  to  let  her 
stay  there  when  she  was  having  a  good  time.  I  at  first  told 
him  no,  and  then  ...  I  said  that  she  could  stay.''  The 
defendant,  as  a  witness  in  his  own  behalf,  while  admitting 
the  presence  of  the  child  in  his  apartments  on  the  occasion 
referred  to,  absolutely  denied  the  story  of  the  child.  The 
testimony  of  the  child  upon  direct  and  cross-examination  with 
reference  to  the  details  of  many  minor,  but  nevertheless  ma- 
terial matters,  is  in  manifest  conflict.  A  discussion  of  those 
details  might  in  part  serve  to  show  the  uncertain  and  unsat- 
isfactory nature  of  the  child's  testimony.  Such  a  discus- 
sion, however,  is  not  absolutely  necessary  to  the  development 
of  the  paramount  point  in  the  case,  and  therefore  a  due 
regard  for  decency  prompts  us  to  pass  on  to  other  features  of 
the  child's  testimony  which  alone  will  suffice  to  serve  the 
purpose  in  hand. 

Upon  direct  examination  the  child  stated  that  she  had  told 
her  mother  all  of  the  things  concerning  the  defendant's  con- 
duct which  she  had  testified  to  in  court.  She  was  positive 
that  she  did  not  tell  her  mother  of  what  the  defendant  did  to 
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her  until  after  he  moved  in,  but  how  long  after  she  could 
not  remember.  She  did  not  know  how  long  a  day  or  a  week 
was.  Her  mother  told  her  never  to  go  to  the  defendant's 
apartments  again.  At  first  she  said  that  she  never  again 
went  upstairs  to  the  defendant's  apartments,  and  then  she 
said  that  she  had  gone  there  on  several  occasions  and  alone 
for  the  purpose  of  playing  with  the  defendant's  child.  Dur- 
ing the  cross-examination  it  was  admitted  by  the  district 
attorney  that  the  child  had  "testified  correctly"  at  the  pre- 
liminary examination.  Thereupon  the  record  of  the  child's 
testimony  as  given  at  the  preliminary  examination  was  read 
in  evidence,  wherein  it  appears  that  she  knew  how  long  a  day 
was;  that  she  knew  that  ** every  seven  days  is  Sunday,"  and 
that  five  Sundays  had  passed  before  she  told  her  mother  of 
what  the  defendant  had  done  to  her.  At  this  point  in  the 
cross-examination  the  record  of  the  child's  testimony  as  given 
upon  the  first  trial  of  the  case  was  read  in  evidence,  which 
showed  the  following  questions  and  answers: 

**Q.  Did  you  tell  her  the  same  day?  A.  Well,  yes.  Q. 
Wasn't  it  five  or  six  days  afterwards?  A.  No,  the  same  day 
in  the  night  time.  Q.  The  same  day  in  the  night  time  you 
told  her?  A.  Yes.  Q.  Now,  Maxine,  you  remember,  little 
girl,  that  you  testified  before  in  this  case  .  .  .  ?  A.  Yes. 
Q.  .  .  .  Did  you  tell  the  other  judge  that  you  did  not  tell 
your  mother  until  five  Sundays  went  by?  A.  I  don't  re- 
member. Q.  Don't  you  think  it  was  five  Sundays  passed 
before  you  told  your  mother?  A.  No.  Q.  Didn't  you  tell 
the  judge  that?  A.  I  don't  remember.  Q.  Now,  Maxine, 
do  you  tell  me  now,  and  all  these  gentlemen,  that  you  told 
your  mother  the  same  night?  A.  Yes.  Q.  .  .  .  They  (the 
Hardens)  have  a  little  baby,  haven't  they?  A.  Yes.  Q.  And 
you  used  to  go  up  there  every  day  and  play  with  the  little 
baby?  A.  Not  every  day.  Q.  Almost  every  day?  A.  Yes, 
Q.  And  mamma  went  up  with  you?  A.  Yes,  sir.  Q.  And 
Mr.  and  Mrs.  Harden  were  there  ?  A.  Yes.  Q.  And  mamma 
did  not  tell  you  to  keep  away  from  there?    A.  No." 

Further  along  in  the  cross-examination  of  the  child  she  tes- 
tified that  after  she  had  first  told  of  the  defendant's  mis- 
conduct her  mother  had  not  mentioned  the  subject  to  her  again, 
and  that  her  mother  did  not  tell  her  what  she  was  to  say  upon 
the  trial.    Here  the  record  of  the  child's  testimony  taken  at 
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the  preliminary  examination  was  again  called  into  evidence, 
and  showed  that  she  had  testified  that  her  mother  had  told 
her  what  to  say  at  the  preliminary  examination  concerning 
the  alleged  conduct  of  the  defendant,  and  also  to  say  that 
she  had  told  her  mother  of  such  conduct  on  the  day  of  its 
occurrence. 

It  will  thus  be  seen  that  the  testimony  of  the  child  upon 
the  second  trial  of  the  case  concerning  the  time  when  she 
told  her  mother  of  what  the  defendant  did  to  her  is  in  pro- 
nounced and  irreconcilable  conflict  with  her  testimony  upon 
the  same  subject  given  at  the  first  trial  of  the  case,  and  that 
her  testimony  upon  both  trials  in  the  particvQar  stated  was 
hopelessly  at  variance  with  her  testimony  as  given  at  the 
preliminary  examination.  We  cannot  conceive  of  a  plausible 
theory,  and  none  has  been  suggested,  upon  which  the  jury 
might  have  rightfully  reconciled  the  manifest  and  material 
variance  in  the  child's  testimony  as  given  at  various  times 
upon  the  vital  question  as  to  when  she  first  informed  her 
mother  of  the  defendant's  conduct;  and  the  clear  conflict  in 
her  testimony  as  given  from  time  to  time  relative  to  the 
equally  important  question  as  to  whether  or  not  her  mother 
had  told  her  not  to  go  to  the  defendant's  apartments  again,  is 
apparently  incapable  of  explanation.  At  all  events,  no  ex- 
planation of  the  uncertainties  and  inconsistencies  appearing 
in  the  child's  testimony  was  made  or  attempted  at  the  trial 
and  no  such  explanation  has  been  made  or  attempted  here 
upon  behalf  of  the  people;  and  when  we  consider  the  uncer- 
tainties and  apparently  irreconcilable  inconsistencies  appear- 
ing in  the  child's  testimony  as  a  whole,  in  conjunction  with 
the  undisputed  and  unexplained  fact  that  the  child  was  told 
by  her  mother  what  to  say  with  reference  to  certain  essential 
features  of  the  alleged  offense,  we  are  of  the  opinion  that  the 
question  of  the  defendant's  guilt  or  innocence  was  not  care- 
fully and  dispassionately  considered  by  the  jury. 

This  conclusion  is  fortified  by  a  consideration  of  the 
mother's  testimony.  She  testified  upon  cross-examination  in 
substance  that,  notwithstanding  the  fact  that  the  child  had 
informed  her  of  the  offense  within  two  or  three  days  after  its 
commission,  she  never  mentioned  the  subject  to  either  the 
defendant  or  his  wife;  that  thereafter  the  child,  with  the 
knowledge  of  the  mother,  visited  the  apartments  of  the  de- 
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fendant  to  play  with  the  latter 's  child;  that  on  several 
occasions  during  six  or  seven  weeks  following  the  offense  she, 
the  mother,  visited  the  family  of  the  defendant;  that  such 
visits  occurred  as  often  as  two  or  three  times  a  week,  and 
that  upon  some  if  not  all  of  those  occasions  the  defendant 
was  present;  that  the  defendant  upon  at  least  one  occasion 
after  the  alleged  commission  of  the  offense,  entered  her 
apartments  and  conversed  with  her  generally.  In  short,  it 
is  an  undisputed  and  unexplained  fact  in  the  case  that  for 
six  or  seven  weeks  following  the  alleged  commission  of  the 
offense  as  told  by  the  child  the  mother  of  her  own  volition 
cultivated  and  continued  friendly  social  relations  with  the 
defendant  and  his  family.  This  admitted  and  unexplained 
fact  tended  strongly,  we  think,  to  show  either  that  the  child 
had  not  told  her  mother  of  the  alleged  offense,  or  that  the 
mother  gave  no  credence  to  the  story  told  by  the  child.  This 
must  be  so,  we  think,  because  it  is  altogether  inconceivable 
that  the  mother  would  so  long  suffer  in  silence  the  shame  and 
indignity  alleged  to  have  been  inflicted  upon  her  child. 
Without  exception  the  first  impulse  of  a  mother  would  be  to 
openly  denounce  the  defilement  of  her  daughter,  and  then 
drive  the  defiler  from  her  home  into  the  hands  of  the  police. 
That  the  mother  did  not  do  so  in  the  present  case  seems  to  us 
to  be  inherently  improbable,  and  was  a  circumstance  which, 
unexplained  and  considered  in  conjunction  with  the  clear 
contradictions  appearing  in  the  testimony  of  the  child, 
utterly  discredited  in  its  entirety  the  evidence  upon  which 
the  conviction  of  the  defendant  rests.  Under  such  circum- 
stances **it  is  inconceivable  that  a  jury,  free  from  passion  or 
prejudice,  would  not  at  least  have  entertained  a  reasonable 
doubt  as  to  the  guilt  of  the  defendant"  (People  v.  Hamilton, 
46  Cal.  540).  In  other  words,  it  is  our  opinion  that  the  tes- 
timony adduced  upon  behalf  of  the  people  in  the  present 
case  was  in  an  essential  feature  so  thoroughly  discredited, 
and  in  part  so  inherently  improbable,  as  to  render  it  upon 
the  whole  of  little  if  any  value  as  evidence ;  and  therefore  we 
are  justified  in  assuming  that  the  verdict  obtained  was  the 
result  of  passion  or  prejudice  rather  than  a  calm  and  im- 
partial judgment  resulting  from  a  dispassionate  consideration 
of  the  evidence.     (People  v.  Benson,  6  Cal.  221,  [65  Am.  Dec. 
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506],  People  v.  Bromi,  47  Cal.  447;  People  v.  Ardago,  61 
Cal.  371.) 

In  arriving  at  this  conclusion  we  are  not  unmindful  of  the 
general  rule,  and  the  reason  therefor,  that  appellate  courts 
will  not  ordinarily  disturb  a  verdict  upon  the  ground  of  in- 
sufSciency  of  the  evidence  when  there  is  conflict  in  the  evi- 
dence. As  was  said  in  the  case  of  People  v.  HamUion^  46 
CaL  540:  "The  rule  is  a  most  salutary  one,  and  ought  not 
to  be  lightly  departed  from.  Nevertheless  there  are  excep- 
tional cases,  in  which  the  preponderance  of  evidence  against 
the  verdict  is  so  great  as  to  produce  a  conviction  that  in 
rendering  it  the  jury  must  have  been  under  the  influence  of 
passion  or  prejudice  ...  A  charge  of  so  heinous  a  nature, 
when  supported  by  even  the  slightest  evidence,  arouses  in  the 
public  mind  an  intense  indignation  against  the  supposed 
culprit;  and  it  is  not  surprising  that  the  same  feeling  some- 
times finds  its  way  into  the  jury  box.  That  it  did  so  in  the 
present  case  we  have  no  doubt." 

The  language  just  quoted  applies  with  peculiar  aptness, 
we  think,  to  the  facts  of  the  case  at  bar.  Upon  the  whole  we 
are  convinced  that  the  ends  of  justice  will  be  best  subserved 
by  a  reversal  of  the  judgment,  and  if  necessary  a  retrial  of 
the  case.  While  it  is  not  apparent  that  upon  a  new  trial 
the  testimony  of  the  child  could  be  truthfully  reconciled  and 
rendered  more  certain ;  or  that  the  mother  of  the  child  might 
at  this  late  date  satisfactorily  explain  her  conduct  in  the 
premises,  nevertheless  those  are  questions  which  the  lower 
court  and  the  district  attorney,  in  the  exercise  of  a  sound 
discretion  must  determine. 

For  the  reasons  stated  the  judgment  and  order  appealed 
from  are  reversed. 
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[CMm.  No.  832.    Second  Appellate  District.— May  20,  1914.] 

In  the  Matter  of  HELEN  FOWLER,  a  Dependent  Person. 
ALICE  P.  FOWLER,  AppeUant. 

JuTXMnJE  CbUBT  Law — Ck>MMiTKENT  07  Dependent — Appeal — ^Whsthze 
Pbovided  by  Statute. — ^The  Juvenile  Court  Law  of  1909  as  amended 
in  1911  (Stats.  1909,  p.  213;  1911,  p.  658)  contains  no  provision  for 
appeal  from  an  order  sending  a  dependent  child  to  a  school  at  the 
mother's  expense;  but  section  30  of  the  Juvenile  Court  Law  of  1913 
(Stats.  1913,  p.  1304)  provides  that  an  appeal  may  be  had  to  the 
district  court  of  appeal,  and  further  provides  the  mode  and  man- 
ner of  authenticating  the  record  to  be  reviewed. 

Id. — ^Appeal  from  Obdeb  of  Juvenile  Coubt — Authentioation  ov  Bu^l 
ov  Exceptions. — ^An  appeal  from  an  order  declaring  a  child  to  be 
a  dependent  person  and  sending  it  to  a  school  at  the  mother's  ex- 
pense, under  the  Juvenile  Court  Law,  taken  on  a  bill  of  exceptions 
which  is  not  signed  by  the  judge,  will  be  dismiss<Kl,  although  the 
clerk  certifies  that  the  engrossment  is  correct  and  that  the  bill  has 
been  "regularly  settled  and  aUowed  by  the  judge." 

Id. — Clerk  op  Court — ^Poweb  to  Authenticate  Bill  op  Exceptions. — 
There  is  no  law  which  permits  a  biU  of  exceptions  to  be  authenti- 
cated merely  by  the  clerk  of  the  court  certifying  that  the  judge  hlw 
duly  settled  and  allowed  it. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taf t,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  J.  Copp,  Jr.,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

SHAW,  J. — From  such  record  as  is  presented,  it  appears 
that  on  November  25,  1912,  Alice  P.  Fowler  filed  in  the  super- 
ior court  a  petition  alleging  that  her  daughter,  Helen  Fowler, 
13  years  of  age,  was  a  dependent  person  within  the  meaning 
of  the  act  of  the  legislature  entitled,  "An  act  concerning 
dependent  and  delinquent  minor  children,''  etc.,  approved 
March  8, 1909,  and  amended  April  5, 1911. 

24  Cal.  App.— 84 
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At  the  hearing  of  the  matter  on  December  1,  1913,  the  court 
made  an  order  as  follows:  ''December  1.  Hearing;  declared 
dependent ;  continued  one  week ;  remain  in  Juvenile  Hall  until 
further  order."  And  later  made  the  following  order:  "De- 
cember 8.  Remain  in  Juvenile  Hall  one  week/*  Thereafter 
the  court  made  an  order  as  follows :  ''December  15.  Hearing. 
To  go  to  Montecito  and  board  and  go  to  public  school  at  $25 
per  month  at  mother's  expense;  or,  if  mother  arranges,  she 
may  go  to  Miss  Orton's  Pasadena  School  at  mother's  expense." 
The  appeal  prosecuted  by  Alice  P.  Fowler  purports  to  be  from 
this  last  order.  The  proceedings  under  which  Helen  was  de- 
clared a  dependent  person  were  hi.  J  and  taken,  as  appears  from 
a  copy  of  the  petition,  pursuant  to  the  provisions  of  the 
Juvenile  Act  of  1909,  as  amended  in  1911.  These  acts  contain 
no  provision  for  appeal  from  an  order  of  the  character  here 
involved.  Section  30  of  the  Juvenile  Court  Law  of  1913 
(Stats.  1913,  p.  1304),  provides  that  an  appeal  may  be  had  to 
the  district  court  of  appeal,  and  further  provides  the  mode 
and  marner  of  authenticating  the  record  to  be  reviewed.  By 
said  section  it  is  made  the  duty  of  the  judge  to  find  the  facts 
of  the  case  in  the  form  of  a  special  finding,  and  in  case  the 
sufficiency  of  the  evidence  to  warrant  the  findings  is  ques- 
tioned, the  same  shall  be  incorporated  in  a  bill  of  exceptions 
prepared  by  the  appellant,  and  the  opposite  party  may  pro- 
pose amendments  to  such  bill,  which,  after  settlement  by  the 
judge,  shall  be  engrossed  and  a  copy  thereof  served  upon  the 
opposite  party  and  the  attorney-general,  and  the  original 
thereof,  together  with  proof  of  service,  filed  with  the  clerk 
of  the  juvenile  court,  "who  shall  immediately  transmit  the 
same  to  the  court  to  which  the  appeal  is  taken,  with  his  cer- 
tificate that  such  bill  of  exceptions  is  correctly  engrossed." 
Section  650  of  the  Code  of  Civil  Procedure,  relating  to  the 
settlement  of  bills  of  exception,  provides  that  when  settled 
the  bill  must  be  signed  by  the  judge.  While  in  the  case  at 
bar  the  clerk  certifies  that  the  bill  of  exceptions  presented  is 
correctly  engrossed,  there  is  nothing  showing  that  it  was  ever 
settled,  allowed,  or  signed  by  the  judge  who  tried  the  case. 
True,  the  clerk  further  certifies  that  it  was  *'regtUarly  settled 
and  allowed  by  the  judge/'  but  we  know  of  no  law  which 
permits  a  bill  of  exceptions  to  be  authenticated  merely  by  the 
clerk  of  the  court  certifying  that  the  judge  has  duly  settled 
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and  allowed  it.  Neither  under  the  act  in  accordance  with 
which  the  procedure  purports  to  have  been  taken,  nor  under 
the  act  of  1913,  is  there  any  record  presented  authenticated 
in  a  manner  which  entitles  appellant  to  a  review  of  the  ques- 
tion presented.  It  is,  therefore,  unnecessary  to  discuss  the 
validity  of  the  act  of  1913.  Suffice  it  to  say  that  the  record 
presented,  even  were  it  properly  authenticated,  fails  to  present 
any  facts  upon  which  appellant  bases  her  contention  that  the 
law  was  not  passed  by  the  legislature. 

While  the  appeal,  for  the  reasons  given,  must  be  dismissed, 
it  may  not  be  improper  to  call  attention  to  the  fact  that  the 
order  is  unintelligible  and  uncertain  in  meaning  to  a  degree 
that  would  render  it  difficult  of  enforcement,  and  suggest  that 
if  the  law  and  facts  warrant  the  court  in  so  doing,  it  should 
make  such  further  order  or  orders  with  reference  to  the  care 
and  custody  of  the  child  and  payment  by  appellant  for  ser- 
vices rendered  it,  so  as  to  remove  any  doubt  as  to  the  intent 
and  meaning  of  the  order,  as  well  as  specify  the  time  during 
which  it  shall  continue. 

The  appeal  is  dismissed. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 


[Grim.  No.  836.    Seeond  AppeDate  District.— May  21,  1914.] 
THE  PEOPLE,  Respondent,  v.  F.  C.  RIVERA,  Appellant. 

Criminal  Law — Obstbuction  of  Justicb — Besistance  of  Piace  Orri- 
CEB. — The  evidence  in  this  prosecution  for  resisting  a  peace  officer 
whUe  in  the  performance  of  his  duties  in  attempting  to  arrest  one 
charged  with  disturbing  the  peac0  is  insufficient  to  sustain  a 
conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County  and  from  an  order  refusing  a  new  trial.  Z.  B. 
West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Rivera,  Potter  &  Foisom,  and  N.  C.  Folsom,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

JAMES,  J. — ^Defendant  appealed  from  a  judgment  direct- 
ing that  he  be  imprisoned  in  the  county  jail  of  the  county  of 
Orange  for  a  period  of  eight  months  following  a  conviction  on 
the  charge  of  having  resisted  a  peace  officer  while  in  the  per- 
formance of  his  duties.  A  motion  for  a  new  trial  was  made, 
and  defendant  has  also  appealed  from  the  order  denying  that 
motion.  The  evidence  was  insufficient  to  justify  the  convic- 
tion of  appellant.  The  information  of  the  district  attorney 
charged  that  he  (the  appellant)  "did  willfully,  unlawfully  and 
feloniously  resist,  delay  and  obstruct  a  public  officer,  to  wit : 
Phillip  Germann,  a  duly  appointed,  qualified  and  acting  deputy 
city  marshall  of  the  city  of  Anaheim,  California,  and  also  a 
deputy  sheriff  of  the  county  of  Orange,  in  the  discharge  and 
the  attempt  to  discharge  the  duty  of  his  office,  to  wit :  in  the 
attempt  to  arrest  a  man  whose  name  is  supposed  to  be  Gregorio 
Gonsales,  who  was  then  and  there  willfully,  unlawfully  and 
maliciously  disturbing  the  peace  and  quiet  of  the  neighborhood 
of  North  Los  Angeles  Street  in  the  city  of  Anaheim,  Califor- 
nia." The  evidence,  which  is  exhibited  in  full  by  the  report- 
er's transcript,  shows  that  on  the  night  of  January  3, 1914,  at 
about  8  or  8 :30  o'clock,  some  persons  had  engaged  in  a  "fight" 
and  as  a  result  thereof  one  of  the  men  had  been  stabbed  with 
a  knife;  that  appellant  was  not  known  to  have  been  present  or 
to  have  participated  in  the  difficulty  referred  to,  but  that  he 
was  at  a  saloon  in  Anaheim  on  that  night  and  near  the  scene 
of  the  disturbance ;  that  he  was  drinking  and  became  intoxi- 
cated ;  that  the  peace  officer  named  in  the  information  began  to 
search  for  the  person  who  had  stabbed  the  other  and  in  the 
course  of  his  search,  and  about  two  hours  after  the  cutting 
affray  had  taken  place,  he  came  upon  appollant,  who  was 
standing  on  the  sidewalk  of  one  of  the  streets ;  that  appellant 
immediately  pulled  from  his  pocket  a  revolver  which  was 
found  afterwards  to  have  been  loaded;  that  the  officer  forth- 
with disarmed  him,  struck  him  over  the  head  and  handcuffed 
him  to  a  tree,  where  he  left  him  for  a  time  and  continued  his 
search  for  the  man  who  had  used  the  knife.    It  was  not 
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shown  ajs  to  whether  the  latter  waa  ever  arrested,  or  whether 
in  fact  he  had  been  guilty  of  the  crime  of  disturbing  the 
peace  as  charged  in  the  information;  but  whether  he  waa 
so  guilty  or  not,  all  of  the  evidence  showed  that  at  the  time 
the  officer  encountered  appellant  it  was,  as  before  mentioned, 
about  two  hours  after  the  cutting  affray  had  occurred.  But 
conceding  that  proof  of  a  resistance  offered  to  the  officer 
subsequent  to  the  time  of  the  commission  of  the  alleged  dis- 
turbance of  the  peace  could  properly  be  made  under  the  in- 
formation, still  there  is  an  entire  want  of  any  proof,  direct 
or  by  circumstance,  to  show  that  the  intent  of  appellant  at 
the  time  the  officer  encountered  him  was  to  delay  or  obstruct 
the  officer  in  his  endeavors  to  find  and  arrest  the  man  desig- 
nated as  Qonsales.  If  the  officer  had  attempted  properly  to 
arrest  appellant  and  he  had  met  with  such  resistance  as  was 
shown,  after  the  appellant  had  been  apprised  of  the  purpose 
to  arrest  him  and  of  the  fact  that  the  man  attempting  so  to 
do  was  a  peace  officer,  then  a  conviction  might  have  been 
proper,  but  such  was  not  the  charge  upon  which  appellant 
was  being  tried;  neither  was  he  being  tried  for  an  assault 
committed  against  the  officer.  The  record  has  been  carefully 
scrutinized  and  the  examination  thereof  leaves  no  doubt  as 
to  the  oorrectness  of  the  conclusion  that  appellant  was  im- 
properly convicted. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CIt.  No.  1464.    Second  Appellate  District.— May  23,  1914.] 

S.  H.  WRIGHT  et  al..  Respondents,  v.  J.  W.  BOGGESS  et 
al.,  Appellants. 

GoTXNANT  Against  Encumbrances — Breaoh — Measttbk  or  Damages. — 
While  a  covenant  against  encumbrances  is  broken  as  soon  as  made 
by  the  existence  of  an  encumbrance,  jcrt  as  respects  the  measure  of 
damages  recoverable,  it  must  be  deemed  merely  a  covenant  to  indem- 
nify th0  grantees  for  damages  or  loss  sustained;  and  if  thej  have 
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paid  nothing  toward  removing  or  extingoiahing  the  enenmbranee, 
they  are  not  entitled  to  recover  the  amount  thereof. 
Id. — Action  fob  Breach  of  Covenant — Insuiticienct  of  Complaint — 
Absence  of  Allegation  of  Payment  of  Lien. — A  complaint  m  an 
action  to  recover  damages  for  the  breach  of  a  covenant  against 
encumbrances  contained  in  a  deed,  which  faiUr  to  allege  the  payment 
or  discharge  of  the  lien,  but  affirmatively  shows  the  continued 
existence  thereof,  does  not  state  a  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

^ohn  E.  Daly,  and  James  H.  Daly,  for  Appellants. 

Wm.  M.  Bex,  for  Respondents. 

SHAW,  J. — ^Action  to  recover  damages  for  the  breach  of 
an  implied  covenant  contained  in  a  grant  deed  made  by 
defendants  to  plaintiffs. 

Judgment  went  for  plaintiffs,  from  which  defendants  ap- 
peal on  the  judgment-roll. 

The  complaint  purports  to  declare  a  cause  of  action,  not 
alone  upon  the  implied  covenants  of  the  deed,  but  in  addition 
thereto  alleges  that  on  May  20,  1913,  plaintiffs  and  defend- 
ants entered  into  a  written  contract  whereby  plaintiffs  agreed 
to  convey  to  defendants  a  quarter  section  of  land  therein 
described  for  certain  property  owned  by  defendants,  de- 
scribed as  the  Pacific  Apartments.  The  agreement,  as  stated 
therein,  was  made  subject  to  investigation  by  J.  W.  Boggess 
as  to  the  value  of  plaintiffs'  property  which  they  proposed 
to  give  in  exchange  for  the  Pacific  Apartments,  which  was  to 
be  free  of  all  encumbrances  other  than  a  certain  mortgage 
and  lease;  that  defendants*  property  at  the  time  of  the 
execution  of  the  contract  was  encumbered  by  an  assessment 
for  the  cost  of  certain  street  work,  which  constituted  a  lien 
thereon  in  the  sum  of  $327.90.  Conceding  the  truth  of 
these  allegations,  no  facts  are  set  forth  constituting  a  cause 
of  action  upon  the  contract,  which,  moreover,  was  made  sub- 
ject to  the  condition  that  J.  W.  Boggess  should,  after  in- 
spection of  plaintiffs'  property,  approve  the  same.  Whether 
he  ever  approved  is  not  made  to  appear.    Nor  is  it  alleged 
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that  plaintiffs  performed  their  part  of  the  contract  by  con- 
veying their  quarter  section  of  land  to  defendants;  indeed, 
80  far  as  shown  by  the  complaint,  there  was  no  pretense  on 
the  part  of  either  or  any  of  the  parties  to  perform  or  comply 
with  the  terms  of  the  contract.  Hence,  all  reference  in  the 
complaint  to  the  contract  and  the  existence  of  an  encum- 
brance against  the  property  of  defendants  at  the  date  of  its 
execution  was  mere  surplusage. 

If  a  cause  of  action  is  alleged,  it  is  by  reason  of  the  fol- 
lowing allegations  wholly  independent  of  and  in  no  wise  con- 
nected with  the  contract,  namely:  That  on  June  3,  1913, 
defendants  executed  a  grant  deed  conveying  the  property 
therein  described  (which  is  identical  with  that  described  in 
the  contract),  to  plaintiffs,  the  sole  and  only  consideration 
therefor,  as  shown  by  the  complaint,  being  the  sum  of  ten 
dollars.  That  by  said  grant  there  was  implied  on  the  part 
of  defendants  a  covenant  that  the  estate  thereby  conveyed 
was  free  of  encumbrance  done,  made,  or  suffered  by  the  grant- 
ors, or  any  person  claiming  under  them.  It  is  further 
alleged  ''that  at  the  time  of  the  execution  of  said  grant  deed 
the  premises  were  subject  to  a  tax  or  street  lien  theretofore 
duly  assessed,  charged  and  levied  upon  said  premises  by  the 
city  of  Long  Beach,  county  of  Los  Angeles,  state  of  Cali- 
fornia, and  the  officers  thereof,  in  the  sum  of  three  hundred 
twenty-seven  and  90/100  dollars,  which  tax  was  at  the  exe- 
cution of  said  deed  and  is  now  by  law  a  lien  against  said 
premises."  The  court  gave  judgment  for  $327.90  and  costs, 
as  prayed  for. 

Among  other  alleged  grounds  for  reversal,  appellants  in- 
sist that  the  complaint  fails  to  state  a  cause  of  action,  and 
that  it  is  insufficient  to  support  the  judgment.  That  the 
street  assessment  constituted  an  encumbrance  upon  the  prop- 
erty must  be  admitted.  Conceding  also  that  such  lien  was 
covered  by  the  covenant  implied  by  the  execution  and  de- 
livery of  the  grant  deed,  and  being  an  encumbrance  done, 
made,  or  suffered  by  the  grantor,  nevertheless,  the  complaint 
not  only  fails  to  show  any  payment  or  discharge  of  the  lien, 
but  affirmatively  shows  that  the  assessment  "is  now  by  law 
a  lien  against  said  premises."  While  the  covenant  against 
encumbrances  was  broken  as  soon  as  made  (Salmon  v.  Vol- 
lejo,  41  Cal.  484) ,  yet  as  respects  the  measure  of  damages 
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recoverable,  it  must  be  deemed  merely  a  covenant  to  in- 
demnify the  grantees  for  damages  or  loss  sustained.  If 
plaintiffs  have  paid  nothing  toward  removing  or  extinguish- 
ing the  lien,  they  are  not  entitled  to  recover  the  amount 
thereof.  (Rawle  on  Covenants  for  Title,  section  188;  Cobum 
V.  Litchfield,  132  Mass.  449.)  Moreover,  it  is  expressly  pro- 
vided by  statute  that  "the  detriment  caused  by  the  breach  of 
a  covenant  against  encumbrances  in  a  grant  of  an  estate  in 
real  property  is  deemed  to  be  the  amount  which  has  been 
actually  expended  by  the  covenantee  in  extinguishing  either 
the  principal  or  interest  thereof."  (Civ.  Code,  sec.  3305.) 
Since  this  is  true,  and  the  complaint  not  only  is  barren  of 
any  allegation  showing  the  actual  expenditure  of  any  sum  in 
the  extinction  of  the  lien,  but  affirmatively  shows  the  continued 
existence  thereof,  it  is  clear  that  it  fails  to  support  the  judg- 
ment rendered.    It  is,  therefore,  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[dy.  No.  1807.    Second  Appellate  District.— May  23,  1914.] 

S.  D.  MOORE  et  al.,  Respondents,  v.   CARL  D.  FRED- 
ERICKS et  al..  Appellants. 

Damaoxs  for  Breach  or  Contract— General  and  Special  Damaqss 
Distinguished. — General  damages  far  a  breach  of  contract  are  thoee 
which  necessarily  and  hj  implication  of  law  result  from  the  act  or 
default  complained  of;  thej  are  those  which  involve  the  loss  which 
naturally  flows  from,  and  is  presumed  from,  the  contract  and  its 
breach.  Special  damages  are  the  natural,  but  not  necessary,  result 
of  the  act  complained  of. 

Id. — Breach  of  Contract  to  Convey  Land  —  Special  Damages  — 
Pleading. — Damages  due  to  expenses  incurred  in  examining  the  title 
and  preparing  necessary  papers  do  not  necessarily  arise  from  the 
breach  of  a  contract  to  convey  real  estate;  they  are  special,  and 
in  order  to  recover  therefor  the  fact  that  such  expenses  were  incurred 
and  the  amount  thereof  must  be  specially  pleaded. 

Id. — General  Allegation  of  Damages — SuFFiaENCY  of  Complautt. — 
But  it  is  not  necessary,  in  an  action  to  recover  damages  for  a  breach 
of  a  contract  to  convey  real  estate,  where  the  consideration  therefor 
hat  been  paid,  and  where  there  are  no  allegations  of  any  expenaes 
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incurred  in  examining  the  title  or  preparing  the  neeessarj  papers, 
or  showing  of  bad  faith  under  which  a  recovery  might  be  had  for 
the  difference  between  the  price  agreed  to  be  paid  and  the  Talne  of 
the  estate  agreed  to  be  conveyed,  to  allege  special  damages,  since 
from  such  breach  damage  follows  not  only  as  the  natural  but 
presumably  necessary  result  thereof. 

In. — Valux  or  Land — Failuu  to  Allxgi — Dkmurreb  to  Complaint. — 
Such  complaint,  by  reason  of  not  stating  the  value  of  the  land 
conveyed,  may  be  subject  to  special  demurrer  for  uncertainty,  but 
the  defect  is  not  reached  by  general  demurrer. 

Id. — ^Diif  AND  roB  Rxpaticxnt  and  Regonvetancx — ^Failubb  to  Allege. 
The  complaint  in  such  case  is  not  insufficient  by  reason  of  the  failure 
to  allege  a  demand  for  a  reconveyance  of  the  property  and  the 
return  of  money  paid,  and  refusal  on  the  part  of  the  defendants  so 
to  do. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Frank  B.  Willis,  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court 

Cyril  H.  Bretherton,  for  Appellants. 

A.  J.  Mitchell,  for  Respondents. 

SHAW,  J. — Action  to  recover  damages  for  breach  of  con- 
tract whereby  defendants  agreed  to  convey  real  estate  to 
plaintiffs. 

Defendants  appeal  upon  the  judgment-roll  from  a  judg- 
ment by  default  in  favor  of  plaintiffs,  entered  after  the  over- 
ruling of  defendants'  general  demurrer  to  the  complaint. 

The  complaint  alleged  the  making  of  a  written  contract 
between  the  parties  whereby  plaintiffs  agreed  to  convey  to 
defendants  certain  real  estate  and  to  pay  them  one  hundred 
dollars  in  cash,  and  defendants  on  their  part  agreed  to  con- 
vey to  plaintiffs  certain  lands  fully  described  therein;  that 
plaintiffs  on  their  part  fully  complied  with  the  terms  of  the 
contract  by  paying  the  one  hundred  dollars  and  conveying  to 
defendants  the  lands  as  required  by  the  agreement;  that  de- 
fendants on  their  part  made  default  in  the  performance  of 
the  contract  in  that  they  neglected  and  failed  to  convey  to 
plaintiffs  the  lands  so  agreed  by  them  to  be  conveyed ;  that  by 
reason  of  defendants'  breach  in  the  performance  of  the  terms 
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of  said  contract,  plaintiffs  are  damaged  in  the  sum  of  two 
thousand  dollars,  for  which  sum  they  prayed  judgment. 

Appellants  insist  the  complaint  fails  to  state  a  cause  of 
action,  and  hence  the  court  erred  in  overruling  the  demurrer 
interposed  thereto.  In  addition  to  the  making  of  the  con- 
tract and  the  breach  thereof  by  defendants,  as  shown  by  the 
complaint,  it  is  alleged  that  by  reason  of  such  breach  plain- 
tiffs have  been  damaged  in  the  sum  of  two  thousand  dollars, 
for  which  judgment  is  demanded.  While  appellants  concede 
the  sufficiency  of  these  allegations  in  stating  a  cause  of  action 
for  the  recovery  of  general  damages,  they  insist  that  any 
damages  resulting  from  breach  of  the  contract  must  necessar- 
ily have  been  special  in  their  nature.  "General  damages 
are  those  which  necessarily  and  by  implication  of  law  result 
from  the  act  or  default  complained  of."  (8  Ency.  of  Law, 
p.  542.)  Or,  as  said  in  Wallace  v.  Ah  Sam,  71  Cal.  197,  [60 
Am.  Rep.  534,  12  Pac.  46]),  they  are  those  which  "involve 
the  loss  which  naturally  flows  from,  and  is  presumed  from, 
the  contract  and  its  breach."  Special  damages  are  the  nat- 
ural, but  not  necessary,  result  of  the  act  complained  of. 
Section  3306  of  the  Civil  Code,  which  declares  a  rule  for  the 
measure  of  damages  in  this  character  of  actions,  provides: 
"The  detriment  caused  by  the  breach  of  an  agreement  to 
convey  an  estate  in  real  property,  is  deemed  to  be  the  price 
paid,  and  the  expenses  properly  incurred  in  examining  the 
title  and  preparing  the  necessary  papers,  with  interest  thereon ; 
but  adding  thereto,  in  case  of  bad  faith,  the  difference  between 
the  price  agreed  to  be  paid  and  the  value  of  the  estate  agreed 
to  be  conveyed,  at  the  time  of  the  breach,  and  the  expenses 
properly  incurred  in  preparing  to  enter  upon  the  land."  Dam- 
ages due  to  expenses  incurred  in  examining  the  title  and  pre- 
paring necessary  papers  in  a  given  transaction  and  for  which 
recovery  may  be  had  do  not  necessarily  arise  from  the  breach 
of  a  contract  to  convey  real  estate;  hence  they  are  special, 
and  the  fact  that  such  expenses  are  incurred  and  the  amount 
thereof,  in  order  to  recover  therefor,  must  be  specially 
pleaded.  Not  so,  however,  as  to  damages  for  failure  to  con- 
vey real  estate  where  the  consideration  therefor  has  been  paid. 
For  such  breach  on  the  part  of  the  one  in  default  damage 
follows  not  only  as  the  natural  but  presumably  necessary 
result  thereof.     The  fact  that  the  statute  prescribes  a  rule 
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for  ascertaining  the  amount  of  such  damages  in  no  wise 
changes  their  general  character.  We  may  indulge  in  the 
presumption  that  plaintiffs  in  drawing  their  pleading  had  in 
mind  the  statute  declaring  the  measure  of  their  damage.  It 
is  not  alleged  that  any  expenses  were  incurred  in  examining 
the  title  or  preparing  the  papers;  nor  are  there  any  allega- 
tions showing  bad  faith  under  which  a  recovery  might  be 
had  for  the  "difference  between  the  price  agreed  to  be  paid 
and  the  value  of  the  estate  agreed  to  be  conveyed,"  and  hence 
we  cannot  assume  that  any  part  of  the  damage  alleged  to 
have  been  sustained  was  based  upon  the  facts  not  alleged. 
The  action,  as  stated  in  the  complaint,  was  to  recover  the 
price  paid,  which,  in  this  instance,  was  the  value  of  plaintiffs' 
land  so  by  them  conveyed  to  defendants,  plus  the  sum  of  one 
hundred  dollars  cash. 

It  is  urged  that  the  complaint  fails  to  state  how  or  in  what 
manner  plaintiffs  have  suffered  damage  in  the  sum  of  two 
thousand  dollars.  In  reply  to  which  it  may  be  said  that, 
while  the  complaint,  by  reason  of  not  stating  the  value  of 
the  land  conveyed  by  plaintiffs,  might  have  been  subject  to  a 
special  demurrer  for  uncertainty  in  this  respect,  none  was 
interposed  and  the  defect,  if  such  exists,  is  not  reached  by 
the  general  demurrer.  The  contention  that  the  complaint  is 
insufficient  by  reason  of  the  fact  that  it  fails  to  allege  a  de- 
mand for  a  reconveyance  of  their  property  and  repayment  of 
the  one  hundred  dollars  and  refusal  on  the  part  of  defend- 
ants so  to  do,  is  without  merit. 

Our  conclusion  is  that  the  complaint  stated  a  cause  of 
action  for  the  recovery  of  general  damages  only,  in  the  sum 
of  two  thousand  dollars,  alleged  to  have  resulted  from  de- 
fendants' breach  of  contract,  and,  since  the  facts  alleged  were 
not  denied,  it  was  the  duty  of  the  clerk,  under  the  provisions 
of  section  585  of  the  Code  of  Civil  Procedure,  upon  entering 
default,  to  immediately  enter  judgment  in  accordance  with 
the  demand  in  the  complaint. 

Judgment  affirmed. 

Conrey,  P.  J.,  and  JameSy  J.,  concurred. 
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[Crim.  No.  318.    Second  Appellate  District.— May  23,  1914.] 

THE    PEOPLE,    Respondent,    v.    ELUAH    FRANKLIN 
KISER,  Appellant 

CRIMINAL  Law — HoMiciDS — Exclusion  of  Evidenci — ^Whbthxb  Bs- 
VXBSIBLE  Erbob. — In  this  prosecution  for  a  homicide  wherein  it 
appears  that  the  defendant,  daring  an  altercation  with  the  man  for 
whose  killing  he  is  prosecuted,  shot  such  man  and  also  his  own  wife, 
the  court  committed  no  prejudicial  error  in  the  exclusion  of  testi- 
mony, and  the  evidence  is  sufficient  to  sustain  a  conviction  of  murdeV 
in  the  second  degree. 

Id. — Circumstantial  Evidkncx — ^Whetheb  May  Oveboomx  Direct  Tes- 
TIMONT. — Circumstantial  evidence  disproving  the  direct  statements 
of  the  accused  may  be  such  that  the  jury  is  not  obliged  to  believe 
him. 

Id. — Cross-examination  or  Witnesses — Bioht  to  Bring  Out  Be- 
MAiNDER  OP  Conversation. — The  rule  that  where  part  of  a  eonver- 
sation  has  been  shown  in  testimony  the  remainder  thereof  may  bo 
brought  out  by  the  opposing  party  on  cross-examination,  is  subject 
to  the  qualification  that  the  court  may  exclude  those  portions  of  the 
conversation  not  relevant  to  the  items  thereof  which  have  been 
introduced. 

Id. — Error  in  Cross-examination — Record — ^Review  on  Appeal. — A 
party  claiming  that  the  court  has  erred  in  its  exercise  of  discretion 
as  to  such  a  matter  of  cross-examination  must  show  by  the  record 
some  definite  and  legal  purpose  in  the  asking  of  the  excluded  ques* 
tion.  In  the  case  at  bar  an  examination  of  the  questions  and 
answers  which  had  been  admitted  on  cross-examination,  shows  that 
they  covered  the  topics  of  the  direct  examination  very  fully,  and 
that  the  excluded  questions,  so  far  as  not  included  in  other  admitted 
questions,  were  upon  immaterial  matters. 

Id.— Misconduct  op  District  Attorney— Assignment  op  Error — 
Review  on  Appeal. — If  no  assignment  of  misconduct  of  the  district 
attorney  is  made  at  the  time  of  its  occurrence,  the  misconduct  will 
not  be  considered  on  appeal. 

Id. — Doctrine  op  Reasonable  Doubt— Repusal  op  Instruction  Con- 
cebning — Harmless  Error. — A  refusal  to  instruct  the  jury  that 
"if  any  one,  or  any  member,  of  you,  after  deliberating  on  and  con- 
sidering all  the  evidence  in  this  case,  shall  be  of  the  opinion  that 
the  defendant  has  not  been  proved  to  be  guilty  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  those  of  you  entertaining  such  opin- 
ion should  vote  in  favor  of  acquittal,  and  should  so  adhere  to  your 
opinion  until  convinced  to  a  moral  certainty  and  beyond  a  reasonable 
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doubt  of  the  guilt  of  the  defendant  of  the  alleged  crime  by  and 
from  the  evidence  and  the  law  alone  in  this  ease/'  if  error,  is  without 
prejudice,  where  the  jury  are  told  very  plainly  that  thej  have  no 
right  to  go  outside  of  the  eridence  admitted  by  the  court  and 
no  right  to  reject  arbitrarily  the  evidence  of  any  witness,  that  they 
most  fairly  consider  all  of  the  evidence  in  the  case,  that  every  per- 
son is  presumed  to  be  innocent  until  he  is  proved  guilty,  and  that  if 
upon  such  proof  there  is  reasonable  doubt  remaining  the  accused 
is  entitled  to  the  benefit  of  it  by  acquittal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County  and  from  an  order  refusing  a  new  trial. 
Frank  B.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  Rogers,  H.  L.  Oiesler,  and  W.  H.  Dehm,  for  Ap- 
pellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 

CONRET,  P.  J.— The  defendant  was  brought  to  trial  upon 
an  information  charging  him  with  the  crime  of  murder  in 
the  killing  of  one  Harry  Sharpley,  a  human  being.  Upon  a 
verdict  of  guilty  of  murder  in  the  second  degree,  judgment 
was  entered  that  the  defendant  be  imprisoned  for  a  term 
of  ten  years  in  the  state  prison  at  San  Quentin. 

On  Sunday  morning,  September  7,  1913,  the  defendant 
and  his  wife  Gertrude  Kiser  were  living  on  South  Wall  Street 
in  the  city  of  Los  Angeles  in  two  rooms  which  they  had  occu- 
pied for  about  three  days.  With  them  were  two  children  of 
Mrs.  Kiser.  The  daughter,  Lucille,  was  thirteen  years  old, 
and  the  boy  Ralph,  was  nine  years  old.  At  about  9  o'clock 
on  the  morning  of  September  7th,  the  defendant  with  his 
wife  and  the  two  children  were  in  the  rooms  above  mentioned. 
At  that  time  Harry  Sharpley,  having  been  admitted  to  the 
hallway  dividing  the  two  sections  of  the  house,  knocked  on 
the  door  of  the  Easer  apartments  and  was  admitted.  Sharp- 
ley  had  breakfast  with  the  family,  and  the  children  went  out 
to  play.  After  some  time  defendant  and  Sharpley  went  out 
and  walked  the  street  together  for  a  few  blocks  and  then 
returned  to  the  Eiser  rooms.    Finally,  at  about  12  o'clock, 
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the  defendant  fired  five  shots  from  a  revolver  and  killed  both 
his  wife  and  Sharpley.  Two  shots  took  effect  upon  Mrs. 
Kiser  and  two  upon  Sharpley.  The  defendant  is  the  only 
surviving  eye-witness  of  the  tragedy. 

The  defendant  testified  to  facts  which,  if  true,  would  prove 
that  Sharpley  was  the  aggressor;  that  Sharpley  had  assumed 
a  threatening  attitude  toward  Mrs.  Kiser;  that  she  screamed 
and  defendant  called  on  Sharpley  to  stop;  that  thereupon 
Sharpley  struck  the  defendant;  that  defendant  then  began 
to  fire  and  continued  to  fire  while  the  two  men  struggled 
against  each  other;  that  the  bullets  which  struck  Mrs.  Kiser 
were  not  intended  for  her,  and  that  the  shooting  of  Sharp- 
ley  was  wholly  in  self-defense.  By  the  testimony  of  several 
witnesses  it  was  shown  that  Mrs.  Kiser  ran  out  of  the  house 
after  she  was  hit.  Both  of  the  children  testified  that  several 
shots  were  fired  after  Mrs.  Kiser  came  outside,  and  this  tes- 
timony is  not  contradicted.  According  to  this  evidence, 
Sharpley  was  killed  by  shots  which  were  fired  after  Mrs.  Baser 
ran  out  of  the  house. 

Mrs.  Kiser  had  lived  with  Sharpley  at  the  city  of  Salt  Lake 
and  at  the  city  of  San  Diego,  but  was  not  his  wife.  Lucille 
said  on  direct  examination  that  her  mother  and  Sharpley 
were  married  at  San  Diego,  and  on  her  cross-examination 
said  that  they  were  married  at  Salt  Lake  City.  In  both  of 
these  statements  the  witness  was  probably  mistaken.  Through- 
out  the  trial  it  was  assumed,  both  by  the  prosecution  and  by 
the  defense,  that  the  woman  in  question  was  not  the  wife  of 
Sharpley,  and  defendant  has  no  ground  for  complaint  that 
the  court  refused  to  allow  testimony  that  her  marriage  to 
Kiser  was  a  valid  marriage.  Sharpley  having  left  this 
woman  at  San  Diego  in  the  spring  of  1913,  she  ascertained 
the  address  of  defendant  Kiser  and  wrote  to  him  about  her 
dependent  circumstances.  He  thereupon  went  to  San  Diego 
and  married  her.  Without  objection  from  the  state,  he  was 
permitted  to  testify  that  she  was  his  wife  from  and  after  the 
time  of  that  marriage,  which  occurred  on  June  3,  1913.  Soon 
after  the  last  mentioned  date  Sharpley  returned  to  San 
Diego,  but  there  was  never  any  personal  meeting  between  him 
and  Kiser  until  September  7th.  The  defendant  says  that 
when  Sharpley  returned  to  San  Diego  the  defendant  had 
trouble  with  his  wife  about  this  man,  that  his  wife  asked 
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him  to  come  to  Los  Angeles,  and  that  if  he  would  do  go  ** we 
probably  would  not  have  any  more  trouble."  The  family 
arrived  at  Los  Angeles  and  took  the  rooms  on  Wall  Street 
on  the  Thursday  preceding  Sunday,  September  7th.  On 
Friday  the  defendant  bought  the  pistol  with  which  he  did 
the  shooting  the  following  Sunday.  According  to  his  own 
testimony,  he  told  the  officers  after  the  shooting  that  he 
bought  it  "to  protect  my  home  with  and  so  that  man  didn't 
come  there  and  harm  my  wife,  myself  and  my  family.'*  On 
Thursday,  the  4th,  Mrs.  Kiser  wrote  a  letter  to  Sharpley  at 
Riverside  and  it  was  read  by  the  defendant  before  it  was 
mailed.  According  to  the  defendant's  testimony,  she  told 
Sharpley  in  this  letter  that  they  had  arrived  in  Los  Angeles 
and  that  if  he  wanted  to  see  them  he  would  have  to  come  up 
here,  and  gave  him  the  number  of  the  house  where  they 
were  living.  According  to  Lucille 's  testimony,  Kiser  told 
his  wife  what  she  was  to  say  in  the  letter,  but  he  denies  this. 
It  is  manifest  that  there  is  evidence  entirely  sufficient  to 
support  the  verdict  of  murder  in  the  second  degree.  The 
only  questions  requiring  discussion  here  relate  to  the  order 
denying  defendant's  motion  for  a  new  trial  and  the  alleged 
errors  claimed  as  grounds  for  a  new  trial. 

The  first  point  is  that  the  court  refused  to  allow  evidence 
of  the  manner,  demeanor,  and  sayings  of  Sharpley  when  he 
arrived  at  the  house  of  defendant.  This  claim  is  unfounded. 
The  defendant  testified  fully  about  Sharpley 's  visit  there 
from  beginning  to  end.  It  is  true  that  the  court  did  not 
allow  the  state's  witness  Elizabeth  Dougherty  to  testify  on 
cross-examination  in  answer  to  the  question  as  to  whether 
Sharpley  presented  **any  strange  appearance"  upon  entering 
the  door  to  defendant's  apartments.  Mrs.  Dougherty  had 
just  testified  that,  although  she  was  in  the  hallway  outside  the 
defendant's  apartments  when  Sharpley  came  to  the  house, 
she  did  not  notice  his  appearance.  The  question  ruled  out 
was  not  responsive  to  any  part  of  the  direct  examination 
and  the  objection  was  properly  sustained. 

We  do  not  agree  with  the  contention  that  the  court  by  its 
rulings  tended  to  prevent  the  jury  from  understanding  that 
the  defendant  did  not  intend  to  kill  his  wife.  Under  this 
head  it  is  claimed  that  the  court  shut  out  very  largely  the 
testimony  oflEered  as  to  Riser's  relations  with  his  wife.     We 
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think  that  there  was  no  prejudicial  limiting  of  saeh  testi- 
mony. The  charge  upon  which  defendant  was  being  tried 
related  solely  to  the  killing  of  Sharpley.  Incidentally  it  had 
to  be  shown  as  part  of  the  transaction  that  Mrs.  Kiser  also 
was  killed.  Defendant  was  allowed  to  show  the  principal 
facts  as  to  the  relations  of  all  the  parties,  as  we  have  out- 
lined them  in  the  preceding  paragraphs.  No  specific  assign- 
ments of  errors  in  these  rulings  are  pointed  out  in  the  briefs, 
except  those  to  which  we  shall  refer. 

It  is  claimed  that  there  is  no  evidence  disproving  Kiser 's 
statements  as  to  what  took  place  during  his  struggle  with 
Sharpley.  It  is  true  that  there  is  no  testimony  directly  dis- 
proving those  statements,  but  the  circumstantial  evidence  was 
such  that  the  jury  was  not  obliged  to  believe  the  defendant. 
It  is  argued  that  ''the  bullets  appear  to  have  all  been  fired 
while  the  revolver  was  held  in  an  upward  direction  as  though 
fired  by  one  whose  adversary  had  the  upper  hand."  This  is 
not  true,  except  possibly  as  to  the  bullet  which  passed  through 
the  arm  of  Mrs.  Kiser  and  the  bullet  which  passed  through 
the  arm  of  Sharpley.  The  bullet  which  killed  Sharpley  passed 
through  his  lungs  from  the  left  to  the  right  side,  ranging 
downward.  The  bullet  which  killed  Mrs.  Kiser  entered  her 
back  and  ranged  very  slightly  upward. 

The  court  did  not  err  in  such  limitations  as  it  placed  upon 
the  testimony  showing  the  relations  between  Sharpley  and 
Mrs.  Kiser  and  between  Mr.  and  Mrs.  Kiser  with  reference 
to  Sharpley.  The  rulings  of  the  court  in  sustaining  objec- 
tions made  to  questions  about  the  circumstances  of  Sharpley 
leaving  the  woman  at  San  Diego  prior  to  her  marriage  to 
Ejser  were  proper  rulings.  Those  circumstances  were  not 
material  to  the  issues  before  the  court.  The  same  is  true  of 
the  court's  refusal  to  allow  the  witness  Beaumont  to  relate 
what  the  defendant  may  have  told  him  about  a  quarrel  be- 
tween him  and  Mrs.  Kiser  in  Kansas,  which  was  long  before 
his  marriage  to  her.  The  court  sustained  objection  to  a  ques- 
tion calling  on  the  defendant  to  relate  the  circumstances  of  his 
first  meeting  with  Gertrude  Kiser  at  Wichita,  Kansas.  The 
object  of  the  question  was  stated  to  be  to  show  the  state  of 
his  mind  at  and  leading  up  to  the  time  of  the  tragedy.  This 
was  entirely  too  remote  from  the  transactions  under  inquiry 
before  the  court.    It  was  proper  that  a  reasonably  fair  and 
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full  statement  of  the  previous  relations  of  the  parties  should 
be  permitted  to  go  to  the  jury,  so  that  it  might  determine 
whether  or  not  the  defendant  as  a  reasonable  man  was  actually 
in  fear  of  danger  to  his  life.  This  the  court  did  permit  with- 
out abuse  of  its  power  to  regulate  the  trial  by  cutting  off 
useless  extensions  of  the  inquiry  to  remote  and  irrelevant 
matters. 

It  is  claimed  that  the  court  erred  in  refusing  to  admit  evi- 
dence of  Sharpley's  statements  concerning  the  defendant 
immediately  before  the  shooting.  Apparently  the  question  re- 
ferred to  was  one  addressed  to  Mrs.  Dougherty,  and  therefore 
the  statement,  if  any  was  made,  must  have  been  some  hours 
before  the  shooting.  It  appears  from  her  own  testimony  that 
she  did  not  hear  any  statement  made  by  Sharpley  concerning 
the  defendant.  She  testified  that  her  apartment  was  sepa- 
rated from  the  Riser  apartment  by  a  narrow  hall;  that  she 
went  to  the  main  door  of  the  house  when  Sharpley  arrived 
and  Sharpley  said:  "Is  there  a  woman  here  with  two  small 
children  f  Objection  was  made  to  this  statement  and  the 
objection  was  sustained.  **Q.  Then  you  heard  no  conversa- 
tion between  Mr.  and  Mrs.  Kiser  that  morning  t  A.  No,  sir, 
I  did  not.  Q.  Did  you  hear  any  conversation  between  any 
persons  in  that  apartment  on  that  Sunday  morning  t  A.  No, 
sir,  I  did  not."  There  was  nothing  in  any  of  the  questions 
asked,  nor  in  any  of  the  statements  made  by  defendant's 
counsel  to  the  court,  which  indicated  a  desire  on  the  part  of 
the  defendant  to  prove  by  Mrs.  Dougherty  that  Sharpley  had 
made  any  threats  against  defendant,  or  any  hostile  statements 
concerning  him,  or  that  any  such  threats  or  statements  were 
brought  to  the  attention  of  defendant.  The  record  does  not 
sustain  the  contention  that  the  court  wrongfully  directed  the 
witness  to  leave  the  stand  and  cut  off  counsel  from  further 
interrogation.  The  court  did  not  refuse  any  request  for  fur- 
ther examination  of  the  witness. 

On  cross-examination  of  Mrs.  Sproul,  who  had  testified  for 
the  prosecution  in  regard  to  hearing  shots  fired  and  that  she 
saw  Mrs.  Kiser  run  out  of  the  house,  defendant's  counsel 
asked  her  if  she  had  any  conversation  with  any  of  the  officers 
in  the  case  and  what  they  told  her  in  regard  to  the  shooting 
At  this  point  the  court  interfered  and  directed  defendant's 
counsel  that  he  need  not  ask  the  witnesses  to  tell  what  the 
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officers  told  them.  The  direct  examination  of  this  witness 
had  been  limited  solely  to  what  she  herself  heard  and  saw,  and 
no  suggestion  was  made  of  a  reason  for  asking  her  about  con- 
versation with  the  officers.  All  of  the  evidence  indicates  that 
no  officer  was  present  when  the  shooting  occurred  or  near 
enough  to  hear  the  sound  thereof.  The  questions  were  not 
proper  cross-examination  for  any  purpose  shown  or  indicated 
to  the  court. 

The  court  did  not  err  in  sustaining  objections  to  questions 
asked  on  cross-examination  of  Detective  Myers,  a  San  Diego 
officer  who  testified  on  behalf  of  the  state.  Myers  had  testi- 
fied to  statements  made  by  Riser  to  him  at  San  Diego  at  a 
time  when  Eiser  was  complaining  that  Sharpley  was  inter- 
fering with  his  family,  statements  to  the  effect  that  he  would 
''take  it  into  his  own  hands.''  On  cross-examination,  in  reply 
to  questions  by  defendant's  attorney,  the  witness  was  allowed 
to  review  this  same  subject  matter,  including  also  Eiser 's 
statement  to  the  witness,  that  Eiser  was  married  to  the  woman, 
and  was  properly  treating  and  providing  for  her  and  her 
children.  The  only  questions  ruled  out  (so  far  as  not  cov- 
ered by  other  questions  and  answers  permitted)  were:  '*Did 
he  tell  you  as  to  his  family  relations,  how  they  were  with 
Mrs.  Eiser  t"  Also,  **Did  he  tell  you  about  Sharpley  desert- 
ing Mrs.  Eiser  in  some  town  in  Eansast"  The  contention 
is  that  the  court  erred  because  the  defendant  had  the  right 
to  disclosure  of  all  of  the  conversation  described  in  the  direct 
examination  of  the  witness.  The  rule  that  where  part  of  a 
conversation  has  been  shown  in  testimony  the  remainder  of 
that  conversation  may  be  brought  out  by  the  opposing  party 
on  cross-examination,  is  necessarily  subject  to  the  qualification 
that  the  court  may  exclude  those  portions  of  the  conversation 
not  relevant  to  the  items  thereof  which  have  been  introduced. 
A  party  claiming  that  the  court  has  erred  in  its  exercise  of 
discretion  as  to  such  a  matter  of  cross-examination  must  show 
by  the  record  some  definite  and  legal  purpose  in  the  asking 
of  the  excluded  question.  Here  an  examination  of  the  ques- 
tions and  answers  which  were  admitted  on  cross-examination, 
shows  that  they  covered  the  topics  of  the  direct  examination 
very  fully,  and  that  the  excluded  questions,  so  far  as  not  in- 
cluded in  other  admitted  questionsi  were  upon  immaterial 
matten. 


Digitized  by  VjOOQ IC 


May,  1914.]  People  v.  Kiser.  547 

With  respect  to  the  court's  ruling  in  sustaining  objections 
to  questions  asked  on  cross-examination  of  the  witness  Olenn 
and  on  cross-examination  of  the  witness  Mrs.  Boulay,  we  reach 
a  conclusion  similar  to  that  discussed  in  the  preceding  para- 
graph. The  additional  items  sought  to  be  produced  were 
either  not  material  or  were  so  far  collateral  and  of  minor  im- 
portance that  the  court  was  justified  in  limiting  the  testimony, 
and  no  one  was  prejudiced  thereby. 

The  defendant  testified  that  on  Friday  evening,  September 
5th,  Mrs.  Kiser  told  him  that  Sharpley  had  said  that  he  would 
get  even  with  her  for  getting  married.  The  court  then  sus- 
tained objection  to  the  following  question  asked  of  defendant 
by  his  counsel:  **Did  Mrs.  Kiser  say  to  you  whether  or  not 
she  was  afraid  and  had  any  fears  of  Sharpley  carrying  out 
his  threats!"  This  objection  should  have  been  overruled. 
The  threat  was  shown  by  the  preceding  answer.  The  only 
material  matter  then  remaining  was  whether  the  defendant 
had  any  reasonable  ground  to  entertain  fears  concerning 
Sharpley  as  to  that  threat.  But  in  view  of  the  fact  that  Mrs. 
Bliser  was  acquainted  with  Sharpley,  and  the  defendant  had 
never  met  him,  the  fact  of  her  being  afraid  might  have  fur- 
nished the  defendant  with  some  ground  of  apprehension.  We 
are  of  the  further  opinion,  however,  that  this  error  of  the 
court,  when  the  matter  is  considered  in  connection  with  all 
of  the  evidence,  does  not  furnish  a  reasonable  ground  for  re- 
versal of  the  order  denying  a  new  trial.  The  facts,  as  to  the 
relations  of  these  parties,  were  very  fully  shown  to  the  jury. 

After  the  witness  Mrs.  Boulay  had  testified  for  the  defend- 
ant as  to  his  good  reputation  at  San  Diego,  the  district  attorney 
asked  some  questions  about  a  supposed  quarrel  between  Kiser 
and  his  wife.  Upon  objection  being  made,  the  district  attor- 
ney said:  "That's  the  statement  she  made  to  the  officers." 
Complaint  is  now  made  that  this  was  misconduct  on  the  part 
of  the  district  attorney.  It  is  a  sufficient  answer  to  say  that 
DO  assignment  of  misconduct  was  made  at  the  time.  {People 
V.  Babcock,  160  Cal.  545,  [117  Pac.  549].) 

The  court  refused  defendant's  request  for  the  following  in- 
struction to  the  jury:  **If  any  one,  or  any  member,  of  you, 
after  deliberating  on  and  considering  all  the  evidence  in  this 
case,  shall  be  of  the  opinion  that  the  defendant  has  not  been 
proved  to  be  guilty  to  a  moral  certainty  and  beyond  a  reason- 
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able  doubt,  those  of  you  entertaining  such  opinion  should  vote 
in  favor  of  acquittal,  and  should  so  adhere  to  your  opinion 
until  convinced  to  a  moral  certainty  and  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant  of  the  alleged  crime  by 
and  from  the  evidence  and  the  law  alone  in  this  case."  The 
defendant  relies  upon  People  v.  Dole,  122  Cal.  486,  495,  [68 
Am.  St.  Rep.  50,  55  Pac.  581],  where  it  was  held  that  a  very 
similar  instruction  should  have  been  given.  In  People  v. 
Perry,  144  Cal.  748,  754,  [78  Pac.  284,  287],  it  is  pointed  out 
that  the  judgment  in  People  v.  Dole  was  not  reversed  solely 
or  principally  upon  the  refusal  to  give  that  instruction,  and 
the  court  holds  that  the  refusal  to  give  such  instruction  may 
be  cured  by  the  giving  of  other  instructions  clearly  pointing 
out  the  duty  of  the  jurors  to  base  their  verdict  upon  the 
evidence  alone.  In  his  concurring  opinion  in  the  Perry  case. 
Justice  Shaw  said:  ''Upon  further  consideration  of  the  ques- 
tion I  am  satisfied  that  the  refusal  of  such  an  instruction 
should  not  be  considered  an  error  of  sufiScient  importance  to 
justify  a  reversal  in  any  case  where  the  jury  are  fully  in- 
structed that  the  verdict  must  be  based  upon  the  evidence 
alone.'*  In  the  case  at  bar  the  jury  were  told  very  plainly 
that  they  had  no  right  to  go  outside  of  the  evidence  admitted 
by  the  court  and  no  right  to  reject  arbitrarily  the  evidence 
of  any  witness,  and  that  they  must  fairly  consider  all  of  the 
evidence  in  the  case.  They  were  further  told  that  every  per- 
son is  presumed  to  be  innocent  until  he  is  proven  guilty,  and 
that  if  upon  such  proof  there  is  reasonable  doubt  remaining 
the  accused  is  entitled  to  the  benefit  of  it  by  an  acquittal. 
We  conclude  that  even  if  the  court's  refusal  to  give  the  re- 
quested instruction  was  an  error,  nevertheless,  it  was  error 
without  prejudice. 

The  judgment  of  the  court  and  the  order  denying  defend* 
ant's  motion  for  a  new  trial  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[(Mm.  No.  251.    Third  Appellate  Distriet.— Maj  23,  1914.] 

THE    PEOPLE.  Respondent,  v.  ANTONE    BONZANI, 

Appellant. 

CuMiNAL  Law — Sutpicienct  of  Evidence  to  Suppobt  Verdict — 
BxvsRSAL  ON  App£a.Ij. — ^Under  the  constitutional  provision  that  courts 
of  appeal  shall  exercise,  on  questions  of  law  alone,  appcrllate  juris- 
diction in  all  criminal  eases  prosecuted  by  indictment  or  information 
in  a  court  of  record,  excepting  criminal  cases  where  judgment  of 
death  has  been  rendered  (Const.,  art.  VI,  sec.  4),  it  follows  that, 
unless  the  evidence  upon  which  the  verdict  in  a  criminal  ease  has 
been  planted  is,  upon  its  face,  incredible  or  inherently  improbable, 
and  is  in  all  other  respects  sufficient  to  support  the  verdict,  a  re- 
versal of  the  judgment  or  an  order  refusing  a  new  trial  upon  the 
ground  that  the  evidence  does  not  support  the  verdict  is  not 
allowable. 

Id. — Rape — Testimony  or  Peosecuteix — ^Whether  Inherently  In- 
credible.— In  this  prosecution  for  rape  the  testimony  of  the  prose- 
cutrix is  not  as  a  whole  so  inherently  incredible  as  to  be  unworthy 
of  belief  and  insufficient  to  sustain  a  conviction. 

Id. — Admissions  of  Prosecutrix — Inconsistency  with  Testimony  at 
Trial. — The  testimony  of  the  extrajudicial  statements  of  the  prose- 
cutrix, made  after  the  commission  of  the  alleged  crime  and  appar- 
ently inconsistent  with  the  theory  that  the  defendant  accomplished 
the  act  by  the  use  of  force  is,  like  all  other  testimony  not  unreason- 
able upon  its  face,  for  the  jury's  consideration,  to  be  by  them  given 
such  weight  as  they  conscientiously  believed  it  to  be  justly  entitled 
to. 

Id. — Fear  of  Prosecutrix — Impaibmxnt  of  Power  to  Besist. — In  a 
rape  case  it  is  always  with  the  jury  to  say,  where  there  is  some  cred- 
ible evidence  of  the  fact,  whether  the  female  was,  at  the  time  of  the 
assault  possessed  of  such  fear  as  would  likely  have  the  effect  of  im- 
pairing, if  not  altogether  destroying,  ber  ability  to  so  resist  her 
assailant  as  to  prevent  actual  intercourse. 

Id. — Corroboration  of  Prosbgutbix — ^Nboessitt  and  Sufficiency. — 
While  it  would  always  be  more  satisfactory,  in  rape  cases,  if  testi- 
mony other  than  that  of  the  prosecutrix  supporting  or  tending  to 
support  her  story  were  available  and  sabmitted  to  the  jury,  still 
a  verdict  of  conviction  may  nevertheless  stand  on  her  testimony 
alone,  for  the  law  does  not  require  her  to  be  corroborated  to  support 
the  charge;  but  in  the  case  at  bar  her  testimony  is  corroborated  by 
her  departure  from  the  scene  of  the  offense  immediately  after  its 
eonunission  and  by  her  then  physical  and  mental  conditioB. 
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Id. — ^Remark  of  Court  and  Jubor  jls  to  Guilt  of  Defendant — Con- 
sideration ON  Appeal. — The  statement  of  a  juror  while  in  court 
for  further  instruction  that  he  thought  the  "defendant  was  guilty 
to  a  cCTtain  extent/'  and  the  remark  of  the  judge  when  pronouncing 
judgment  that  he  "had  some  little  question  about  the  technical  vio- 
lation of  the  law"  by  the  defendant,  should  not  be  considered  in 
determining  the  question  whether  the  verdict  is,  as  a  matter  of  law, 
Bufficientlj  supported. 

In, — Proof  That  Prosecutrix  not  Wife  of  Defendant. — Proof  that 
the  prosecutrix  is  not  the  wife  of  the  defendant  is  sufficiently  proved, 
without  any  direct  evidence  on  the  point,  where  the  defendant  testi- 
fies that  he  is  a  married  man  and  that  his  wife  is  in  Italy,  and  it 
further  appears  that  the  prosecutrix  had  known  the  defendant  only 
two  or  three  weeks  and  that  thcdr  names  were  different. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County.    L.  W.  Pulkerth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  A.  Whitehurst,  and  A.  J.  Carlson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent 

HART,  J. — The  defendant  was  informed  against  by  the 
district  attorney  of  Stanislaus  County  for  the  crime  of  rape 
and  upon  his  trial  was  by  the  jury  adjudged  guilty  of  said 
crime.     This  appeal  is  by  the  defendant  from  tbe  judgment. 

The  principal  point  upon  which  a  reversal  of  the  judgment 
is  urged  is  that  the  evidence  is  insufficient  to  justify  the 
verdict. 

The  alleged  crime  was  committed  on  a  ranch  situated  about 
a  mile  north  of  Crow's  Landing,  in  Stanislaus  County,  on  the 
twentieth  day  of  August,  1913.  The  prosecutrix,  or  the 
female  with  and  upon  whom  tbe  crime  charged  is  alleged  to 
have  been  perpetrated,  is  one  Mrs.  Bell  de  Bell.  At  the  time 
of  the  commission  of  the  alleged  crime,  she  was  about  fifty 
years  of  age  and  was  of  unusual  corpulency,  weighing,  as  she 
testified,  about  two  hundred  and  twenty  pounds. 

The  defendant  is  an  Italian,  and,  at  the  time  of  the  occur- 
rence which  is  the  foundation  of  the  charge  in  tbe  informa- 
tion, was  able  to  speak  the  English  language  only  to  a  very 
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limited  extent,  yet,  when  essaying  a  conversation  in  that  lan- 
guage, he  was  generally  able,  by  means  of  signs  and  gesticu- 
lations suitable  to  thoughts  which  he  desired  to  express  or 
convey,  to  make  himself  understood  with  reasonable  facility 
and  clearness. 

The  ranch  at  which  the  alleged  crime  was  committed  was 
owned  by  the  "Paul  Crow  Stock  Company,"  presumably  a 
corporation,  and  it  was  used  for  the  purpose  of  a  dairy  busi- 
ness. The  first  husband  of  the  prosecutrix  was  named  Crow, 
and  she  was  the  mother  of  two  children — one  a  son  who  had 
attained  manhood's  estate,  and  a  married  daughter,  a  Mrs. 
Larkins.  The  son  of  the  prosecutrix  was  in  immediate  con- 
trol  of  the  ranch  and  the  dairy  business  thereon  conducted, 
but,  at  the  time  of  the  commission  of  the  crime  charged 
against  the  defendant,  he  was  absent  from  home  and  Mrs. 
de  BeU  was  temporarily  in  charge.  Mrs.  Larkins  did  not 
reside  on  the  ranch.  Mrs.  de  Bell's  usual  and  principal  occu- 
pation was  that  of  cooking  for  persons  employed  on  the  ranch. 

The  defendant,  it  appears,  entered  into  the  employment 
of  the  company,  at  said  ranch,  on  the  first  day  of  August, 
1913,  and  his  duties  were  to  milk  about  thirty  head  of  cows, 
separate  the  cream,  and  feed  the  hogs  and  calves.  Thus,  as 
is  apparent,  he  was  employed  for  nineteen  days  prior  to  the 
day  upon  which  he  is  alleged  to  have  committed  the  crime 
charged  in  the  information. 

The  defendant  and  the  prosecutrix  were  alone  on  the  ranch 
when  the  crime  charged  was  committed,  and  were,  conse- 
quently, the  only  immediate  witnesses  thereto.  It  is,  there- 
fore, manifest  that  the  jury,  in  reaching  the  conclusion  repre- 
sented by  their  verdict,  were  mainly  influenced  by  the  testi- 
mony of  the  prosecutrix. 

The  defendant  admitted,  not  only  upon  the  witness  stand 
at  the  trial,  but  at  the  time  of  his  arrest,  that  he  had  had 
sexual  relations  with  Mrs.  de  Bell  on  the  day  named  in  the 
information,  but  insisted  that  such  relations  were  sustained 
with  her  consent.  On  the  other  hand,  the  prosecutrix  at  all 
times  declared  that  the  defendant  accomplished  the  act  of 
sexual  intercourse  with  her  by  means  of  force  and  violence 
and  against  her  will  and  consent ;  that,  without  avail,  she  re- 
sisted him  with  all  the  physical  force  of  which  she  was 
capable. 
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Her  story,  aa  given  at  the  trial,  is,  in  substance,  as  follows: 
That,  on  the  fifteenth  day  of  August,  1913,  after  supper  had 
been  partaken  of,  she  went  out  on  the  porch  of  her  house. 
There  were  then  no  other  persons  at  the  ranch  but  the  defend- 
ant and  herself,  her  son  having  left  the  ranch  earlier  in  the  day. 
While  she  was  sitting  on  the  porch,  the  defendant  approached 
her  and  attempted  to  take  liberties  with  her,  taking  hold  of  her 
knee  and  hand.  She  vigorously  protested  against  these  lib- 
erties, saying  to  him:  ''Will  you  please  keep  your  hands  oflf 
me,"  whereat  he  bade  her  ''good  night"  and  departed  for 
the  "bunk"  in  which  he  slept.  This  conduct  on  the  part  of 
the  defendant  inspired  the  prosecutrix  with  fear  of  him,  and 
on  the  following  night  (Saturday),  she  went  to  a  neighbor's 
house  and  there  remained  until  early  the  next  morning,  when 
she  returned  to  her  home  and  prepared  breakfast  for  the  de- 
fendant. On  that  evening — Sunday,  August  17 — ^while  she 
was  standing  on  the  porch,  the  defendant  repeated  his  pre- 
vious conduct  toward  her  and  caught  hold  of  her  arm.  She 
then  said  to  him:  "Take  your  hands  off  me;  .  .  .  don't  you 
put  your  hands  on  me  again.  I  am  here  alone  and  I  want 
you  to  be  a  gentleman  and  I  am  a  lady  and  want  to  be  treated 
as  such."  The  defendant  then  released  his  hold  on  the  prose- 
cutrix and  stepped  back,  at  the  same  time  remarking:  "You 
a  strong  woman,"  to  which  she  replied:  "Don't  put  your 
hands  on  me  again,"  whereupon  he  left  for  his  sleeping 
apartment. 

On  the  twentieth  day  of  August,  the  defendant  and  the 
prosecutrix  ate  supper  together  between  the  hours  of  7  and  8 
o'clock  p.  M.  After  they  had  finished  supper,  the  defendant 
remained  in  the  dining  room,  but  the  prosecutrix  stepped  out 
on  the  porch.  She  shortly  returned  to  the  dining  room,  and 
after  going  in  and  out  of  the  house  several  times,  she  handed 
the  defendant  a  cigar,  after  which,  while  she  was  standing 
near  the  door  leading  to  the  porch,  the  former  grabbed  her  by 
the  arm  and  attempted  to  force  her  further  into  the  house. 
She  resisted  him  with  all  her  physical  power  and  succeeded 
in  getting  out  on  the  porch,  he  still  clinging  to  her.  She 
legged  him  to  cease  his  hold  upon  her  and  to  let  her  alone, 
but  he  still  clung  to  her,  finally  catching  her  by  the  shoulders 
and  throat  and  throwing  her  upon  a  couch,  which  was  then 
on  the  porch  and  upon  which  the  prosecutrix  had  occasionally 
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slept.  Thus  getting  her  down  on  the  couch,  the  defendant 
held  her  by  the  throat  with  one  hand  and  attempted  to  raise 
her  clothes  with  the  other.  He  threw  his  body  upon  hers, 
and,  after  considerable  wrestling  between  the  two,  he  arose 
and,  while  holding  her  down  with  one  foot,  disrobed  himself, 
after  which  he  renewed  his  efforts  to  force  sexual  connection 
with  her  and  finally  succeeded.  She  testified  that  he  inserted 
his  privates  into  hers,  but  said  that  the  penetration  did  not 
extend  beyond  an  inch.  After  accomplishing  sexual  relations 
with  the  prosecutrix,  the  defendant  left  the  house  and  re- 
paired to  his  "bunk.'*  Shortly  thereafter,  Mrs.  de  Bell  left 
the  premises  and  started  to  go  to  the  home  of  a  neighbor, 
one  Ora  Munson,  whose  house  is  situated  about  one  mile 
distant  from  her  own  home.  She  testified  that  during  all  the 
time  that  the  defendant  was  engaged  in  prosecuting  his  assault 
upon  her  she  was  convinced,  from  the  appearance  of  his  face, 
that  he  was  determined  to  accomplish  his  purpose  at  any  cost ; 
that,  consequently,  she  labored  under  the  fear  that  he  might 
inflict  upon  her  great  bodily  injury,  if,  indeed,  he  did  not 
take  her  life.  She  declared  that  he  choked  her  and  held  on 
to  her  arm  with  such  tenacity  and  violence  as  to  cause  bruises 
thereon,  and  that  the  bruises  so  caused  did  not  entirely  dis- 
appear until  shortly  before  the  trial.  As  soon  after  the  as- 
sault as  it  was  practicable  for  her  to  do  so,  she  caused  word 
to  be  conveyed  to  her  son  and  daughter,  by  telegraph,  that  she 
desired  their  presence  at  the  ranch  at  once. 

The  witness,  Munson,  to  whose  home  the  prosecutrix  started 
immediately  after  she  was  assaulted,  testified  that,  at  about 
eleven  o'clock  of  the  night  of  the  20th  of  August,  he  was 
awakened  by  the  scream  of  a  woman,  and  that  he  thereupon 
and  immediately  arose  from  his  bed,  went  outside  the  house 
and  listened.  The  sound  of  the  voice  seemed  to  come  from 
the  direction  of  Mrs.  de  Bell's  house,  and  Munson  hurriedly 
dressed  and  ran  across  his  field  in  that  direction  and  met  the 
prosecutrix  walking  through  said  field.  She  was  then  approxi- 
mately an  eighth  of  a  mile  from  the  witness's  house.  **She 
was  in  a  very  exhausted  and  excited  state,"  said  Munson. 
"In  fact,"  he  continued,  "she  swooned  down  to  the  ground 
when  I  met  her  and  she  lay  on  the  ground  a  minute  or  two 
before  I  could  help  her  up.  I  assisted  her  to  my  house  and 
let  her  rest  awhile  and  put  her  in  my  car  and  drove  to  Crow 's 
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Landing,  to  the  hotel,  and  summoned  Mrs.  Oswald,  in  whose 
charge  I  left  her." 

Mrs.  Alice  Oswald,  proprietress  of  the  hotel  at  Crow's  Land- 
ing, testified:  That  Mrs.  de  Bell  was  brought  to  her  hotel,  at 
about  11:30  o'clock  on  the  night  of  the  20th  of  August,  in  an 
exhausted  condition,  or,  to  use  the  precise  language  of  the 
witness,  "she  was  completely  gone  up";  that  she  assisted  Mrs. 
de  Bell  to  bed  and  later  gave  her  a  hot  bath ;  that  the  prose- 
cutrix remained  in  bed  all  of  the  succeeding  day;  that  she 
(witness)  examined  Mrs.  de  Bell's  clothing  and  found  that 
they  were  *' full  of  his  (defendant's)  filth." 

Dr.  P.  H.  Gates,  a  physician,  testified  that,  on  the  morning 
of  August  21,  he  professionally  visited  Mrs.  de  Bell,  at  Mrs. 
Oswald's  hotel,  and  that  he  found  her  in  bed,  suffering  from 
** extreme  shock,  both  mentally  and  physically";  that  he  dis- 
covered a  bruise  upon  her  upper  left  chest.  The  doctor  pre- 
scribed a  treatment  for  her  nervous  condition. 

The  witnesses,  Davis  and  J.  B.  Newsome,  testified  that  the 
defendant,  after  his  arrest,  admitted  to  them  that  he  had  had 
sexual  connection  with  Mrs.  de  Bell  at  the  time  stated  in  the 
information. 

No  other  testimony  than  that  of  which  the  foregoing  is  a 
brief  epitome,  except  the  deposition  of  the  prosecutrix  taken 
at  the  preliminary  hearing  of  the  charge  before  a  magistrate 
and  her  rebuttal  testimony  contradicting  certain  statements 
involved  in  the  testimony  of  the  defendant,  was  submitted 
by  the  people  to  the  jury. 

The  first  and  the  principal  question  with  which  we  are 
concerned  on  this  appeal  is:  Is  the  evidence  upon  which  the 
verdict  was  obviously  predicated  and  of  which  the  above  state- 
ment involves  a  fair  synoptical  resum6,  so  deficient  in  pro- 
bative force  as  to  justly  justify  this  court  in  declaring,  as  a 
proposition  of  law,  that  it  is  incapable  of  upholding  or  sus- 
taining the  verdict!  In  other  words,  is  this  court  warranted 
in  holding  that  the  testimony  of  the  prosecutrix  appears  upon 
its  face  to  be  wholly  unworthy  of  belief  and  that  the  jury 
were  not,  therefore,  justified  in  returning  a  verdict  of  con- 
viction f 

Manifestly,  in  answering  the  question  thus  propounded,  it 
is  not  within  the  province  of  this  court  to  consider  adversary 
testimony,  or  the  testimony  presented  by  the  defendant  con- 
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tradicting  that  produced  by  the  people.  The  constitution  de- 
clares that  the  courts  of  appeal  shall  exercise,  on  questions  of 
law  (done,  appellate  jurisdiction  in  all  criminal  cases  prose- 
cuted by  indictment  or  information  in  a  court  of  record,  ex- 
cepting criminal  cases  where  judgment  of  death  has  been 
rendered.  (Const.,  art.  VI,  sec.  4.)  From  that  provision  of 
our  organic  law,  it  follows  that,  unless  the  evidence  upon 
which  a  verdict  in  a  criminal  case  has  been  planted  is,  upon 
its  face,  incredible,  or  is  inherently  improbable,  and  it  is  in 
all  other  respects  sufficient  to  support  the  verdict,  a  reversal 
of  the  judgment  or  an  order  refusing  a  new  trial  upon  the 
ground  that  the  evidence  does  not  support  the  verdict  is  not 
allowable. 

But,  before  taking  up  the  proposition  vigorously  pressed  by 
the  defendant  and  upon  which  is  mainly  founded  his  claim  of 
right  to  a  reversal,  it  is  only  fair  to  refer  briefly  to  the  testi- 
mony submitted  to  the  jury  in  support  of  his  defense. 

As  before  stated,  the  defendant,  while  admitting  that  he 
had  carnal  connection  with  Mrs.  de  Bell  on  the  occasion  speci- 
fied in  the  information,  denied  that  it  was  accomplished  by  a 
resort  by  him  to  force  or  violence.  Indeed,  he  asseverated 
at  all  times  that  the  act  was  not  only  consented  to  by  the 
prosecutrix,  but  that  it  was  virtually  the  result  of  her  own 
solicitation.  The  witnesses,  McGinnes  and  B.  T.  Newsome, 
gave  testimony  of  certain  extrajudicial  statements  made  by 
Mrs.  de  Bell,  after  the  assault,  and  which  tended  to  discredit 
her  testimony  and  to  show  that  the  sexual  relations  between 
her  and  the  defendant  were  freely  consented  to  by  her.  Thus 
it  appears,  as  generally  it  so  appears  in  all  cases  of  contested 
issues  of  fact,  that  there  is  a  decided  conflict  in  the  evidence 
upon  the  question  of  the  alleged  criminal  culpability  of  the 
accused. 

The  testimony  of  the  extrajudicial  statements  of  the  prose- 
cutrix, made  after  the  commission  of  the  assault,  and  which 
statements  bear  the  appearance  of  being  inconsistent  with  the 
theory  that  the  defendant  accomplished  the  act  by  the  use  of 
force,  was,  like  all  other  testimony  which  is  not  unreasonable 
upon  its  face,  for  the  jury's  consideration,  to  be  by  them 
given  such  weight  as  they  conscientiously  believed  it  to  be 
justly  entitled  to.  It  was,  in  other  words,  for  the  jury  to 
say:  1.  Whether  the  testimony  disclosing  the  alleged  incon- 
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sistent  statements  was  truthful;  2.  Whether,  if  truthful,  the 
statements  so  made  were,  when  carefully  scrutinized,  actually 
inconsistent  with  the  testimony  of  the  prosecutrix  at  the  trial; 
and,  3.  If  inconsistent,  whether  they  should  be  accepted  in 
the  place  of  her  sworn  testimony  or  in  impeachment  thereof. 
As  is  said  in  the  leading  California  case  upon  the  question 
of  the  province  and  power  of  juries  in  criminal  cases — People 
V.  Durrani,  116  Cal.  179,  200,  [48  Pac.  75,  79] :  *'If  a  witness 
should  absolutely  discredit  his  own  testimony  by  swearing  to 
opposite  statements  so  that  one  or  the  other  must  be  false, 
under  our  laws  his  testimony  is  not  of  necessity  to  be  re- 
jected. It  is  still  evidence  in  the  case.  Under  such  circum- 
stances the  jury  must  receive  and  weigh  it.  They  are  bound 
to  look  upon  it  with  suspicion  and  distrust,  and  may  reject 
it.  But,  upon  the  other  hand,  they  may  as  they  determine 
accept  as  true  one  or  the  other  of  the  contradictory  assevera- 
tions. Thus,  upon  a  review  of  the  evidence  by  this  tribunal, 
we  may  not  examine  with  minuteness  claims  that  witnesses 
are  discredited,  or  that  their  testimony  is  unworthy  of  belief, 
or  look  to  see  whether  some  other  conclusion  might  not  have 
been  warranted  by  the  evidence.  {Blythe  v.  Ayers,  102  Cal. 
254,  [36  Pac.  522].)  Ad  questionem  juris  respondeani 
judices,  ad  quesiionem  facti  respondeani  juraiores:  and  than 
this  no  maxim  of  the  old  law  has  been  more  carefully  pre- 
served in  its  integrity  under  our  system.  Where  it  is  not 
clear  that  the  verdict  must  have  been  rendered  under  the 
influence  of  passion  or  prejudice,  our  examination  of  the 
record  is  only  to  determine  whether  legal  evidence  has  been 
offered  suflScient  to  warrant  a  conviction,  for  the  verdict  of 
the  jury  is  their  declaration  that  it  is  this  evidence  which  has 
been  by  them  accepted,"  citing  many  cases. 

But  the  force  of  counsel's  argument  in  support  of  their  posi- 
tion that  the  verdict  is  without  the  necessary  support  to  uphold 
it  is  directed  against  the  testimony  or  story  of  the  prosecu- 
trix. It  is  vigorously  insisted  that  her  testimony  is  intrin- 
sically incredible,  and  that,  as  without  her  testimony  the  ver- 
dict, manifestly,  cannot  stand,  it  is  within  the  legal  power 
and,  indeed,  the  duty  of  this  court  to  nullify  or  set  aside 
the  result  reached  by  the  jury.  To  support  this  position, 
counsel  for  the  defendant,  in  their  briefs,  subject  the  testi- 
mony of  the  prosecutrix  to  an  analytical  and  critical  exam- 
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ination,  emphasizing  certain  apparent  weaknesses  axid  asserted 
inconsistencies  in  various  parts  of  her  story  and  her  conduct 
on  the  occasion  of  the  commission  of  the  act.  It  is,  in  the 
first  place,  pointed  out  that  she  was,  when  the  crime  charged 
was  perpetrated,  a  large,  vigorous  woman,  weighing  about  two 
hundred  and  twenty  pounds,  and,  therefore,  fully  capable, 
physically,  of  so  resisting  the  force  invoked  by  the  defendant, 
whatever  it  might  have  amounted  to,  as  to  have  prevented  the 
accomplishment  by  him  of  actual  intercourse  or  even  the 
slightest  penetration.  It  is  further  pointed  out,  as  conduct 
inconsistent  with  the  story  that  the  act  of  the  defendant  was 
accomplished  without  her  consent,  that,  after  the  first  assaults 
by  the  defendant — on  the  15th  and  17th  of  August —  the  prose- 
cutrix still  remained  on  the  ranch  alone  with  the  accused. 
The  fact  is  also  emphasized  that,  a  few  moments  prior  to  the 
assault  on  the  20th  of  August,  she  gave  the  defendant  a  cigar, 
the  inference  from  that  fact  being,  so  the  argument  goes,  that 
she  entertained  a  kindly  rather  than  an  unkindly  feeling 
toward  him,  or,  in  other  words,  that  she  nursed  no  feeling  of 
resentment  against  his  former  conduct  toward  her.  The  state- 
ment of  the  prosecutrix  that  the  defendant  held  her  down  on 
the  couch  by  means  of  one  of  his  feet  while,  at  the  same  time, 
he  was  engaged  in  the  act  of  disrobing  himself,  is  likewise 
characterized  as  absurd  and  wholly  unbelievable,  and  that  it 
imparts  to  the  whole  story  related  by  the  prosecutrix  the  fatal 
infirmity  of  innate  untruthfulness.  These  and  other  state- 
ments, which  may  seem  to  give  some  color  to  the  theory  that 
the  verity  of  the  story  of  the  prosecutrix  is  questionable,  con- 
clusively show,  it  is  urged,  that  her  testimony  is,  upon  its 
face,  wholly  unbelievable,  and  that,  therefore,  it  is  within  the 
legal  competence  of  this  court  so  to  hold. 

But  we  cannot  say  that  the  story  told  by  Mrs.  de  Bell,  view- 
ing it  as  a  whole,  is  inherently  improbable.  While  it  is  true 
that  she  is  or  was  then  a  woman  of  unusual  obesity,  it  does 
not  appear,  aside  from  that  fact,  that  she  was  of  great 
strength  and  physical  vigor.  It  does  not  necessarily  follow 
that,  because  a  person  may  be  of  extraordinary  avoirdupois, 
he  is  possessed  of  corresponding  or  even  approximately  cor- 
responding physical  strength  and  vigor.  On  the  contraiy,  it 
IS  known  to  be  frequently  true  that  where  avoirdupois  amdunts 
to  obesity  or  to  the  development  of  fiesh  out  of  proportion 
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to  the  human  body  or  frame,  a  deterioration  in  strength  and 
the  want  of  physical  vigor  and  endurance  follow.  Mrs.  de 
Cell  testified  that  she  resisted  the  defendant  with  all  her  power 
and,  by  every  means  available  to  her,  attempted  to  prevent 
him  from  accomplishing  sexual  relations  with  her.  Moreover, 
she  testified  that  she  was  very  much  frightened — in  fact,  so 
determined  to  accomplish  his  purpose  did  the  defendant  ap- 
pear to  be,  she  said,  that  she  was  in  constant  fear  that  he 
would  inflict  upon  her  serious  bodily  injury  or  perhaps  might 
take  her  life.  She  described  his  appearance  at  the  time  as 
that  of  a  man  with  a  fixed  determination  to  accomplish  at  any 
cost  the  act  upon  which  his  mind  was  set.  He  clutched  her 
by  the  throat  and  thus  held  her  until  he  had  effected  a  pene- 
tration of  her  private  parts.  Men  often  become  demons  on 
such  occasions  or  while  attempting  an  outrage  by  force  upon 
the  opposite  sex,  and  it  is  not  to  be  wondered  that,  under  the 
circumstances  as  she  described  them,  dreadful,  as  they  were, 
in  the  extreme,  the  prosecutrix  should  have  become  greatly 
terrorized,  and  so  become  bereft  of  her  physical  courage  and 
strength.  Often  has  it  been  said,  as  the  effect  of  the  argu- 
ment is  here,  that  it  would  ordinarily  be  impossible  for  a 
man  to  accomplish  the  act  of  sexual  intercourse  with  a  female 
of  mature  years  against  her  will  and  consent — ^that  but  slight 
resistance  on  her  part  would  ordinarily  be  sufficient  to  pre- 
vent the  accomplishment  of  the  act.  This  theory  is  plausible, 
in  the  abstract,  and  perhaps  may  be  sustainable  in  those  cases 
where  it  is  made  to  appear  that  the  female,  during  the  un- 
savory combat,  has  succeeded  in  preserving  her  courage  or  a 
mental  attitude  which  has  enabled  her  to  maintain  and  apply 
her  full  normal  power  of  resistance;  but  it  is  obviously  true 
and  is  often  the  fact,  as  the  jury  by  the  evidence  was  author- 
ized to  believe  was  so  in  this  case,  that  a  person,  when  en- 
veloped by  appalling  circumstances,  will  lose  his  courage  and 
with  it  his  normal  strength  and  so  become  practically  helpless 
in  the  hands  of  one  who  may  have  a  criminal  or  sinister  design 
which  may  be  the  more  readily  executed  when  his  victim  is 
reduced  to  that  condition.  This  proposition  is  recognized  by 
our  law  in  the  case  of  robbery,  which,  as  so  defined,  is  '*the 
felonious  taking  of  personal  property  in  the  possession  of  an- 
other, from  his  person  or  immediate  presence,  and  against 
his  will,  accomplished  by  means  of  force  or  fear."     (Ten. 
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Code,  sec.  21 1.)  Aud  the  proposition  may  be  said  to  be  par- 
ticularly true  in  cases  of  rape  where  the  assaulted  party  is 
of  the  weaker  sex.  So,  in  all  such  cases,  of  which  this  is 
typical,  since  there  is  evidence  in  the  record  tending  to  show 
that  the  prosecutrix  was  much  frightened  and  terrified,  it 
is  always  with  the  jury  to  say,  where  there  is  some  credible 
evidence  of  the  fact,  whether  the  female  was,  at  the  time  of 
the  assault,  possessed  of  such  fear  as  would  likely  have  the 
effect  of  impairing,  if  not  altogether  destroying,  her  ability 
to  so  resist  her  assailant  as  to  prevent  actual  intercourse. 

As  to  the  fact  that  she  remained  on  the  ranch  alone  with 
the  dc  fendant  after  his  first  attempted  familiarities  with  her, 
Mrs.  de  Bell  explained  that,  at  that  time,  there  was  then  no 
other  person  than  herself  to  look  after  the  ranch  and  the 
dairy  business  and  that  she,  therefore,  felt  impelled  to  remain 
there,  although  she  was  in  constant  fear  of  the  defendant. 
We  perceive  nothing  so  unreasonable  in  this  explanation  as  to 
justify  us  in  holding  that  the  jury  should  have  repudiated  it, 
nor  is  there  anything  in  the  fact  of  her  remaining  on  the 
ranch  under  the  circumstances  indicated,  as  so  explained, 
which  renders  her  testimony  in  the  main  unreasonable  or 
improbable,  per  se. 

Referring  to  the  circumstance  of  the  giving  of  a  cigar  to  the 
defendant  by  her,  a  few  moments  prior  to  the  attack  made 
upon  her,  Mrs.  de  Bell  explained  that,  after  she  and  the  de- 
fendant had  finished  supper,  he  remained  in  the  dining  room 
and  displayed  no  disposition  to  depart  therefrom,  and  that, 
being  in  fear  of  him  from  his  previous  actions  toward  her, 
she  was  anxious  for  him  to  leave  the  house  and  go  to  his 
'*bunk.*'  She  further  explained  that  she  had  observed  that 
he  was  fond  of  smoking,  and  that,  in  the  belief  that  thus 
he  would  be  led  to  go  outside  for  the  purpose  of  smoking  it, 
she  gave  him  the  cigar.  It  was  for  this  reason  and  no  other, 
she  asseverated,  that  she  gave  him  the  cigar.  This  explana- 
tion is  not,  upon  its  face,  unreasonable,  and,  therefore,  the 
circumstance  of  the  giving  of  the  cigar  to  the  defendant,  as  so 
explained,  cannot  be  held  to  stamp  the  essentially  vital  parts 
of  the  story  of  the  prosecutrix  as  improbable.  It  was,  in  other 
words,  for  the  jury  to  determine  whether  the  motive  of  the 
prosecutrix  in  giving  the  defendant  the  cigar  was  that  of 
friendliness  or  a  desire  to  encourage  his  attentions,  or  whether 
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her  explanation  of  that  circumstance  was  truthful  or  suffi- 
ciently reasonable  to  justify  them  in  accepting  it. 

But  there  are  some  other  circumstances,  of  which  testimony 
was  received,  and  to  which  we  may  now  briefly  advert,  which 
apparently  stand  in  strong  corroboration  of  Mrs.  de  Bdl's 
version  of  the  occurrence. 

It  may  first  be  observed  that,  while,  admittedly,  it  would 
always  be  more  satisfactory  if,  in  cases  of  rape,  where  guilt 
actually  exists,  testimony  other  than  that  of  the  prosecutrix 
supporting  or  tending  to  support  her  story  were  available  and 
submitted  to  the  jury,  a  verdict  of  conviction  in  such  cases 
may,  nevertheless,  stand  on  her  testimony  alone,  for  the  law 
loes  not  require  her  to  be  corroborated  to  support  the  charge. 
In  this  case,  however,  as  stated,  the  prosecutrix  appears  to 
have  been  corroborated  by  the  circumstance  that,  at  a  late 
hour  of  the  night  of  the  assault,  and  a  few  hours  after  it 
took  place,  she  stealthily,  or  unknown  to  the  accused,  fled 
from  her  home,  with  the  intention  of  going  to  that  of  a  neigh- 
bor— Ora  Munson.  When  a  short  distance  from  the  latter 's 
home,  she  began  screaming,  which  was  heard  by  Munson,  then 
in  bed,  who  hastily  proceeded  out  into  his  field,  in  the  direc- 
tion from  which  the  sound  of  her  voice  came,  and  found  her 
suffering  from  what  appeared  to  be  a  severe  nervous  shock. 
Munson  at  once  conveyed  her  to  the  hotel  of  Mrs.  Oswald,  at 
Crow's  Landing,  where  she  remained  in  bed  for  over  twenty- 
four  hours,  suffering,  so  the  doctor  called  to  attend  her  stated, 
from  severe  physical  and  mental  coUapsion,  due  to  an  extreme 
nervous  shock.  The  jury  were  warranted  in  concluding  that 
her  condition,  thus  described,  was  the  consequence  of  her 
previous  terrible  experience  with  the  defendant,  and,  as  so 
viewing  that  circumstance,  could  justly  have  held  it  to  be, 
as  undoubtedly  they  did  so  regard  it,  strongly  corroborative 
of  the  story  as  told  by  the  prosecutrix  on  the  witness  stand, 
for  it  is  hardly  conceivable  that,  were  it  true  that  she  freely 
and  voluntarily  assented  to  the  act  of  sexual  intercourse  with 
the  defendant,  she  would  have  left  her  home  at  the  dead  hour 
of  the  night  under  the  circumstances  as  shown  and  have  re- 
vealed to  others  the  fact  of  her  illicit  relations  with  the 
accused  or  that  such  a  condition  of  mind  and  body  as  she  was 
found  to  be  in  only  a  few  hours  after  the  act  had  been  com- 
mitted would  have  developed. 
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But  it  is  earnestly  suggested  that  the  legal  integrity  of 
the  verdict  was  questioned  not  only  by  the  court  below  but 
by  one  of  the  jurors,  and  that  these  circumstances  should  be 
considered  by  this  court  in  connection  with  its  consideration 
of  the  question  whether  the  verdict  is,  as  a  matter  of  law, 
suflSciently  supported. 

It  appears  that,  after  retiring  and  deliberating  for  a  time 
upon  the  case  without  reaching  a  conclusion,  the  jury  were 
returned  into  court,  to  be  further  instructed  and  their  minds 
refreshed  as  to  certain  testimony.  While  thus  in  court,  one 
of  the  jurors  asked  the  court  what  the  penalty  would  be  in 
the  event  that  a  verdict  of  guilty  was  reached,  saying  that  he 
thought  the  ** defendant  was  guilty  to  a  certain  extent."  It 
further  appears  that,  when  pronouncing  judgment  on  the  ver- 
dict, the  judge  remarked  that  he  ''had  some  little  question 
about  the  technical  violation  of  the  law"  by  the  defendant. 
Upon  both  these  propositions  counsel  lay  considerable  stress. 
But  they  possess  no  importance  and  can  justly  exercise  no 
influence  in  the  determination  of  the  question  of  the  propriety 
or  impropriety,  legally,  of  the  verdict. 

Precisely  what  the  juror  meant  by  the  opinion  expressed  by 
him  that  the  defendant  was  guilty  only  to  a  limited  extent, 
we  are  unable  to  divine.  It  may  be  that  he  intended  to  say 
that  at  that  particular  moment  he  was  of  the  opinion  that  the 
defendant's  conduct,  as  he  viewed  it  through  the  evidence 
before  him,  amounted  to  nothing  more  than  a  futile  attempt 
to  commit  the  act.  Certainly,  after  listening  to  the  charge 
of  the  court,  it  is  not  for  an  instant  supposable  that,  accepting 
the  testimony  of  the  prosecutrix  that  the  defendant  accom- 
plished only  a  partial  insertion  of  his  privates,  he  conceived 
or,  rather,  misconceived  it  to  be  in  accord  with  the  law  to 
measure  the  degree  of  the  defendant's  criminal  culpability  by 
the  extent  of  the  penetration  accomplished.  But,  whatever 
may  have  been  the  idea  at  the  base  of  the  opinion  so  expressed, 
the  important  fact  remains  that,  after  again  retiring  for 
deliberation  upon  the  case,  a  verdict  of  guilty  was  reached, 
and  the  presumption  is  that  it  was  arrived  at  only  upon  a  fair 
and  impartial  consideration  of  the  evidence  under  the  rules 
of  law  as  declared  to  the  jury  by  the  court. 

As  to  the  statement  of  the  judge,  above  referred  to,  it  is  to 
be  said  that,  if  thereby  he  intended  to  express  a  doubt  as  to 
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the  guilt  of  the  accused  under  the  evidence,  then  what  is  said 
in  People  v.  Brecker,  20  Cal.  App.  205,  209,  210,  [127  Pac. 
666,  669],  where  a  similar  proposition  arose  and  was  consid- 
ered, constitutes  a  reply  to  the  intimation  here  that  by  said 
statement  this  court  should  be  to  some  extent  governed  in  de- 
termining whether  the  verdict  should  be  upheld.  In  that  case 
it  is  said:  ''A  judge  may  and  in  many  cases  doubtless  does 
have  some  doubt  as  to  whether  a  verdict  of  guilty  should  have 
been  returned,  and  yet  such  doubt  might  not  be  sufiScient  to 
generate  an  unequivocal  opinion  that  the  verdict  was  not  jus- 
tified, and  when  the  court  is  not  of  an  opinion  of  that  char- 
acter as  to  a  verdict  of  guilty,  it  has  no  right  to  grant  a  new 
trial  or  to  permit  a  doubt  not  suflBcient  to  create  such  an 
opinion  to  override  the  functions  which  are,  under  our  law, 
peculiarly  those  of  the  jury.  .  .  .  We  have  a  right  to  pre- 
sume, from  the  fact  that  the  motion  for  a  new  trial  was  denied, 
that  the  doubt  of  the  court  as  to  the  justification  of  the  ver- 
dict did  not  reach  the  dignity  of  such  an  opinion  of  the  jury's 
conclusion  as  to  warrant  it  in  setting  aside  the  verdict.  We 
must  assume,  in  other  words,  that  had  it  entertained  such 
opinion,  it  would  have  promptly  done  its  duty  by  granting  a 
new  trial." 

The  only  other  point  urged  for  a  reversal  is  that  the  people 
failed,  so  it  is  claimed,  to  prove  that  the  prosecutrix  was  not 
the  wife  of  the  defendant.  That  it  is  essential  in  and  incum- 
bent upon  the  people  to  plead  and  prove,  in  cases  of  rape,  that 
the  female  upon  whom  the  crime  is  alleged  to  have  been  com- 
mitted is  not  the  wife  of  the  accused,  is  an  elementary  proposi- 
tion in  this  state,  and  we  think  that  the  people  in  this  case 
sufficiently  discharged  the  burden  thus  imposed. 

There  is,  it  is  true,  no  direct  testimony  upon  that  point. 
The  defendant  testified,  however,  that  he  was  a  married  man 
and  that  his  wife  was  in  Italy.  This  testimony,  considered 
in  connection  with  the  fact  that  Mrs.  de  Bell  had  known  the 
defendant  but  a  little  beyond  a  half  a  month  before  the  assault 
was  committed,  and  the  further  fact  that  the  names  of  the 
prosecutrix  and  the  defendant  are  not  the  same,  is  sufficient 
to  justify  the  inference  that  they  were  not  husband  and  wife 
when  the  crime  alleged  took  place,  and  the  presumption  aris- 
ing from  the  verdict  is  that  the  jury  drew  such  inference  from 
the  testimony  and  that  thus  they  were  convinced  beyond  a 
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reasonable  doubt  that  they  were  not  husband  and  wife  at  that 
time. 

We  have  carefully  scrutinized  the  record  and  have  failed  to 
find  any  legal  reason  for  disturbing  the  verdict. 

The  judgment  is,  therefore,  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  249.     Third  Appellate  District.— May  23,  1914.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  MoGEE,  Ap- 

pellant. 

Criminal  Law — Bribing  Witness  to  Absent  Himself  pbom  Criminal 
Trial — ^" About  to  bb  Called  as  Witness." — In  this  prosecution 
of  the  defendant,  under  section  138  of  the  Penal  Code,  for  receiving 
a  bribe  upon  the  understanding  that  he  would  absent  himself  from 
the  trial  of  a  person  against  whom  he  had  sworn  to  a  complaint 
charging  the  violation  of  a  liquor  ordinance,  it  is  a  reasonable  infer- 
ence from  the  evidence  that  at  the  time  the  dcffendant  solicited  the 
bribe  he  was  *'about  to  be  called  as  a  witness/'  in  the  sense  in  which 
such  expression  is  used  in  the  statute,  although  he  was  not  under 
subpoena. 

Id. — Bribery  of  Witness — Who  is  a  "Witness." — To  constitute  the 
ojffense  covered  by  section  138  of  the  Penal  Code,  the  party  charged 
must,  at  the  time  the  offense  is  alleged  to  have  been  committed, 
either  be  a  "witness"  or  "about  to  be  called  as  a  witness."  The 
word  "witness"  is  here  used  as  defined  bj  section  1878  of  the  Code 
of  Civil  Procedure,  and  one  who  has  done  no  more  than  to  swear  to 
A  complaint  charging  an  illegal  sale  of  intoxicating  liquors  is  not 
such  a  witness. 

Id.— Indictment — Allegation  That  Defendant  was  About  to  be 
Called  as  Witness. — The  fact  that  the  indictment  in  such  case  does 
not  directly  aver  that  the  defendant  at  the  time  of  the  alleged 
offense  was  a  witness,  or  was  about  to  be  called  as  a  witness  in  the 
trial,  if  error,  is  not  ground  for  reversal,  where  it  is  a  necessary 
inference  from  the  allegations  of  the  indictment  that  he  was  about 
to  be  called  as  a  witness,  and  it  is  manifest  from  the  evidence  that 
he  was  not  prejudiced  by  any  want  of  certainty  in  that  respect. 

Id, — ^Witness — Impeachment  by  Showing  Conviction  of  Crime. — The 
record  of  the  conviction  of  a  defendant  of  an  assault  with  a  deadly 
weapon  and  sentence  to  the  county  jail  is  not  admissible  to  impeach 
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him  as  a  witness,  since  section  2051  of  the  Code  of  Civil  Procedure 
limits  impeachment  in  that  manner  to  the  judgment  of  eonviction 
of  a  felony. 

Id. — Misconduct  of  District  Attorney — Whbn  Ground  for  Nbw 
Trial. — Where  the  conduct  of  the  district  attorney  is  such  that  it 
may  well  create  in  the  minds  of  the  jurors  an  impression  that  the 
defendant  is  trying  to  conceal  his  identity,  that  he  has  been  con* 
yicted  of  an  assault  with  a  deadly  weapon,  that  he  has  committed 
perjury  in  denying  that  he  has  been  convicted  of  a  felony,  and  that 
his  counsel  is  not  acting  in  good  faith  in  interposing  his  objections, 
but  trifling  with  the  court,  a  new  trial  should  be  granted,  although 
the  evidence  is  sufficient  to  sustain  the  verdict  of  guilty. 

Id. — Basis  of  Prosecution — Instruction  That  Should  bb  Givin. — In 
such  prosecution  this  instruction,  proposed  by  the  defendant,  should 
be  given:  ''I  instruct  you  that  the  offense  defined  by  section  138 
of  the  Penal  Code,  under  which  this  indictment  is  found,  is  not 
committed  by  a  complaining  witness  receiving  or  offering  to  receive 
a  bribe  after  he  has  sworn  to  the  complaint  and  the  same  has  been 
filed  unless  he  is  also  a  witness  or  about  to  be  eaUed  as  a  witness 
at  the  trial  of  the  case,  and  you  cannot  find  the  defendant  to  have 
been  a  witness  as  charged  in  the  indictment  from  the  fact  that  he 
swore  to  the  complaint  in  the  justice  court  against  Mary  Salowsky 
unless  you  also  find  that  at  the  time  of  the  alleged  bribery  he  was  a 
witness  or  about  to  be  called  as  a  witness  at  the  trial  of  the  case." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County  and  from  an  order  refusing  a  new  trial.  Henry  C. 
Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  N.  Riggins,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charlea  Jonea, 
Deputy  Attorney-General,  for  Respondent. 

BURNETT,  J.— The  defendant  was  employed  by  the 
sheriff  of  Napa  County,  about  the  first  of  September,  1913, 
to  obtain  evidence  against  one  Mary  Salowsky  for  selling 
liquor  witlicut  a  license,  contrary  to  a  certain  ordinance. 
Under  this  employment  he  visited  the  place  in  question,  and, 
on  September  11,  1913,  he  swore  to  a  complaint  in  the  justice 
court  of  St.  Helena  township,  charging  said  Salowsky  with  a 
violation  of  said  ordinance.    She  wajs  arrested  and  her  eaae 
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was  set  for  trial  for  September  23,  following.  By  consent  it 
was  continued  until  October  3,  and,  thereafter,  was  reset  for 
October  14,  at  9 :30  a.  m.  On  Sunday,  October  12,  two  days 
before  said  trial  was  to  be  had,  defendant  visited  the  house 
conducted  by  said  Mary  Salowsky,  and,  according  to  the 
testimony  of  the  people's  witnesses,  the  following  occurred: 
McOee  said  he  wanted  to  have  ''a  little  talk"  with  her,  and 
in  response  to  her  inquiry,  "What  is  it?"  he  stated  that  he 
was  the  prosecuting  witness  in  her  case,  that  it  was  a  pretty 
strong  case  and  ''how  would  that  be;  I  will  drop  that  case 
against  you.  The  county  owes  me  so  much  money  and  if 
you  will  let  me  have  this  money  that  the  county  owes  me,  I 
would  go  away  and  quit  and  leave  the  state  and  of  course 
I  can't  go  on  nothing,  I  have  to  have  some  money."  Mary 
Salowsky  replied:  '*This  is  kind  of  unexpected  to  me,  but  of 
course  I  can  give  you  no  deciding  answer  tonight.  I  have  to 
think  the  matter  over."  He  replied:  **You  know  very  well 
the  case  comes  up  Tuesday."  It  was  then  agreed  that  she 
should  call  him  up  the  next  day  at  the  Brooklyn  hotel  in 
Napa  and  give  him  a  definite  answer.  Defendant,  however, 
remained  in  St.  Helena,  and  on  Monday  he  so  telephoned  to  her 
and  he  agreed  to  be  at  her  house  at  4  o'clock  on  that  day. 
Mrs.  Salowsky  informed  the  oflScers  and  her  attorney  of  de- 
fendant's proposition,  and  in  the  afternoon  oflScers  Cook  and 
Dockery  went  to  the  house  and  the  matter  was  talked  over, 
the  sum  of  ninety  dollars  obtained  and  marked  and  delivered 
into  the  custody  of  Mary  Salowsky  when  the  defendant 
appeared  approaching  the  house.  The  officers  concealed 
themselves  so  as  to  hear  and  observe  what  occurred.  The  fol- 
lowing conversation  took  place  between  McOee  and  Mrs. 
Salowsky:  Mrs.  Salowsky:  "How  much  money  was  it  you 
wanted?  I  did  not  understand  you  whether  it  was  nineteen 
or  ninety  dollars."  Mr.  McGee:  "Ninety  dollars."  Mrs. 
Salowsky:  "Don't  you  think  that  is  a  little  too  much?"  Mr. 
McGee:  "No,  if  you  hire  an  attorney  it  will  cost  you  prob- 
ably that  much  for  an  attorney,  and  if  you  get  convicted, 
why  it  would  probably  be  a  heavy  fine."  Mrs.  Salowsky: 
"Well,  how  about  Wilson,  then?"  Mr.  McGee:  "I  have  got 
that  all  fixed  with  Wilson."  Mrs.  Salowsky:  "How  about 
Maloney?"  Mr.  McGee:  "He  doesn't  know  anything  at  all; 
for  the  ninety  dollars  I  will  beat  it.    Tour  case  comes  up 
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to-morrow  and  for  the  ninety  dollars  I  will  beat  it  out  and 
you  will  be  acquitted  because  the  prosecuting  witness  won't 
be  there."  Mrs.  Salowsky:  **A11  right."  She  then  gave 
him  the  money  and  he  said:  ''This  is  what  I  call  a  square 
deal."  The  woman  then  said:  **Sit  still.  I  will  bring  you  a 
drink."  Immediately  thereafter  the  oflScers  appeared  and 
placed  the  defendant  under  arrest. 

It  ifl  the  claim  of  respondent  that  by  this  and  some  other 
evidence  hereafter  to  be  noticed  the  case  is  clearly  brought 
within  the  inhibition  of  section  138  of  the  Penal  Code  which 
provides  that  **  Every  person  who  is  a  witness,  or  is  about 
to  be  called  as  such,  who  receives,  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from  the 
trial  or  proceeding  upon  which  his  testimony  is  required,  is 
guilty  of  a  felony." 

Every  fact  constituting  a  constituent  element  of  said  of- 
fense was  sufficiently  established  by  the  evidence  for  the 
people.  That  he  offered  to  receive  and  did  receive  a  bribe 
upon  the  understanding  that  he  would  absent  himself  from 
the  trial  of  Mrs.  Salowsky  appears  as  plain  as  language  can 
make  it. 

The  only  other  considerations  in  this  connection  are:  Was 
defendant  a  witness  in  the  case  against  Mrs.  Salowsky,  or 
was  he  about  to  be  called  as  such!  **A  witness  is  a  person 
whose  declaration  under  oath  is  received  as  evidence  for  any 
purpose,  whether  such  declaration  be  made  on  oral  examina- 
tion or  by  deposition  or  affidavit."  (Code  Civ.  Proc,  sec. 
1878.) 

If  we  concede  the  point  made  by  appellant  that  on  the  said 
twelfth  day  of  October  he  was  not  a  witness  in  the  sense  of 
the  statute,  it  can  be  of  no  avail,  for  the  reason  that  it  was 
shown  that  he  was  ''about  to  be  called  as  a  witness"  in  the 
case.  This  is  a  fair  deduction  from  the  following  circum- 
stances: He  was  employed  by  the  officers  to  secure  evidence 
against  Salowsky  and  he  did  secure  it.  He  swore  to  the  com- 
plaint charging  her  with  the  crime.  He  declared  to  her  that 
the  case  was  set  for  trial  for  Tuesday  and,  in  effect,  that  he 
expected  to  be  a  witness  and  was  ready  to  testify  against  her. 
The  sheriff  testified  that  at  the  time  of  the  arrest  of  Mrs. 
Salowsky  he  told  McGee  that  the  latter  would  be  wanted  as 
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a  witness  in  the  case,  and  the  district  attorney  testified  that, 
on  Saturday,  October  11,  he  had  a  conversation  with  defend- 
ant in  which  he  told  the  latter  that  the  case  was  set  for  the 
14th,  and  instmcted  him  to  be  present  to  testify  as  a  witness, 
that  McGee  stated  that  he  would  not  come  unless  the  county 
paid  him  what  was  due,  and  the  district  attorney  replied  that 
he  would  find  a  way  to  make  him  attend.  It  is  of  no  con- 
sequence that  he  was  not  thereafter  subpoenaed  or  that  the 
trial  of  Mrs.  Salowsky  was  again  continued.  This  resulted 
from  the  conduct  of  the  defendant  in  relation  to  the  bribe. 
It  is  manifest  that  the  intention  was  to  proceed  with  the 
trial  and  compel  McQee  to  attend  and  be  a  witness,  but  the 
commission  of  the  greater  offense  by  the  appellant  interfered 
with  the  plan  in  reference  to  the  trial  of  Mrs.  Salowsky.  It 
may  be  remarked  that  the  district  attorney,  until  the  time  of 
defendant's  refusal  to  attend,  had  a  right  to  expect  that  Mc- 
(Jee  would  be  present  at  the  trial,  if  not  subpoenaed. 

We  think  it  a  reasonable  inference  from  the  evidence  that 
at  the  time  defendant  solicited  the  bribe  he  was  "about  to  be 
called  as  a  witness"  in  the  Salowsky  case  in  the  sense  in 
which  that  expression  is  used  in  said  statute. 

The  point  is  made  that  the  indictment  does  not  sufficiently 
set  forth  said  offense,  but  as  to  this  we  think  appellant  is  in 
error.  Therein  it  is  definitely  averred  with  the  time  and 
place  that  the  defendant  **did  willfully,  uulawfully,  cor- 
ruptly and  feloniously  offer  to  receive  and  did  receive  a  cer- 
tain bribe  in  the  sum  of  ninety  dollars  from  one  Mary 
Salowsky  upon  the  express  undenstanding  and  agreement 
with  the  said  Mary  Salowsky  that  he,  the  said  Wm.  McQee, 
would  be  influenced  in  his  testimony  thereby  and  would 
absent  himself  as  a  witness  from  a  certain  trial  and  proceed- 
ing wherein  said  Mary  Salowsky  was  defendant  and  wherein 
said  Wm.  McQee  was  complaining  witness,  said  case  or  pro- 
ceeding being  entitled  'In  the  Justice's  Court  of  St.  Helena 
Township,  County  of  Napa,  State  of  California.  The  People 
of  the  State  of  California,  Plaintiff,  vs.  Mary  Salowsky,  De- 
fendant, Complaint,  Criminal.'  Said  complaint  was  then 
and  there  filed  in  the  said  justice's  court  of  St.  Helena 
Township,  on  the  11th  day  of  September,  1913.  The  said 
Wm.  McQee  then  and  there  well  knowing  that  he  was  a  ma- 
terial witness  for  the  People  of  the  State  of  California^  and 
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that  he  would  be  called  as  such  in  said  above  entitled  trial 
and  proceeding/'  The  only  possible  objection  of  any  mo- 
ment to  the  indictment  is  that  there  is  no  direct  averment  that 
defendant,  at  the  time  of  the  alleged  offense,  was  a  witness 
or  was  about  to  be  called  as  a  witness  in  the  trial  of  said 
Mary  Salowsky.  However,  that  he  was  about  to  be  called  as 
a  witness  is  a  necessary  inference  from  the  allegations  that 
appear  in  the  indictment  and  it  is  entirely  manifest  from  the 
evidence  that  appellant  was  not  prejudiced  by  any  want  of 
certainty  in  that  respect. 

Probably  the  most  serious  question  in  the  case  arises  from 
the  alleged  misconduct  of  the  district  attorney.  After  the 
first  witness  for  the  people  was  called  the  record  shows  the 
following:  ''Mr.  Coombs:  I  would  like,  if  the  court  please,  to 
ascertain  if  the  defendant  has  pleaded  under  his  true  name. 
Mr.  Riggins:  He  has  so  pleaded.  The  Court:  I  won't  go 
into  it  any  further.  Mr.  Coombs:  I  want  to  find  out  if  he 
has  pleaded  in  his  true  name.  He  could  plead  otherwise  if 
he  wanted.  Mr.  Riggins:  I  take  an  exception  to  the  state- 
ment and  remark  of  the  district  attorney  and  assign  it  as 
misconduct.  The  Court:  I  instruct  you,  gentlemen  of  the 
jury,  of  course  you  are  to  pay  no  attention  as  to  what  passes 
between  the  court  and  counsel.  Tou  are  deaf  whenever  that 
occurs." 

Again,  when  the  defendant  was  called  in  his  own  behalf, 
the  following  occurred:  "Mr.  Riggins:  Q.  Mr.  McOee,  did 
you  know  Mr.  Wilson?  A.  I  do.  Q.  You  know  Mr.  Kelton, 
the  sheriff  of  this  county  ?  A.  Yes.  I  do.  Mr.  Coombs :  I 
object  to  any  further  line  of  questions  until  Mr.  Riggins 
qualifies  the  witness.  He  has  not  asked  him  his  name,  if  the 
court  please.  Mr.  Riggins :  I  will  do  so  if  the  court  wants  it 
The  Court:  He  may  not  have  any  name  and  he  may.  Mr. 
Kiggins:  He  has  given  his  name  as  William  McGee.  Mr. 
Coombs :  He  never  has  given  his  name  under  oath.  Mr.  Rig- 
gins :  We  object  to  the  remai^  of  the  district  attorney.  The 
Court :  You  can  ask  him  about  it.  That  is  a  matter  of  cross- 
examination." 

The  record  shows  the  following  proceedings  on  the  cross- 
examination  of  the  defendant:  ''Mr.  Coombs:  I  will  ask 
you,  Mr.  McQee,  if  you  were  not  convicted  of  the  crime  of 
felony  in  the  city  and  county  of  San  Francisco  on  the  3rd  day 
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of  September,  in  the  year  1909?  A.  No,  sir.  Q.  kt  that 
time  you  were  convicted  of  a  felony  under  the  name  of 
Patrick  McGee?  A.  I  was  never  convicted  of  a  felony  in 
my  life.  Q.  I  will  ask  you  if  you  were  ever  tried  in  the  city 
and  county  of  San  Francisco  of  the  crime  of  assault  with  a 
deadly  weapon?  Mr.  Biggins:  Object  to  the  question  as  in- 
competent, irrelevant,  immaterial;  and  we  take  an  exception 
to  the  asking  of  the  question  by  the  district  attorney  and  as- 
sign it  as  misconduct.  The  Court:  Yes.  Mr.  Coombs:  If 
your  honor  please,  the  witness  has  denied  this.  I  want  to 
lay  the  foundation  now  to  show  that  the  witness  at  that  time 
was  convicted  of  a  felony  under  the  name  of  Patrick  McGee, 
and  that  Patrick  McGee  and  the  defendant  in  this  case  are 
one  and  the  same  person.  The  Court:  Ask  him  if  he  was 
convicted  of  a  felony  under  the  name  of  Patrick  McGee. 
Mr.  Coombs:  Yes.  The  Court:  You  asked  him  that  and  he 
said  no.  If  you  want  to  impeach  that  statement  you  ought 
to  know  how  to  do  it.  You  can  ask  him  the  nature  of  the 
offense.    The  objection  will  be  sustained.*' 

Again,  when  Sophie  Catherine  McGee  was  called  by  the 
people  in  rebuttal,  the  following  occurred:  "Mr.  Coombs: 
Your  name  is  Sophie  McGee?  A.  Yes,  sir.  Mr.  Coombs: 
You  were  formerly  the  wife  of  the  defendant  in  this  case, 
were  you  not?  A.  Yes,  sir.  Q.  You  recognize  him,  do  you? 
A.  Yes,  sir.  Q.  What  is  his  correct  name,  if  you  know?  A. 
William  McGee.  Q.  Has  he  any  other  name?  Mr.  Biggins: 
Objected  to  upon  the  grounds  incompetent,  irrelevant,  imma- 
terial, not  rebuttal,  assign  the  asking  of  the  question  as  mis- 
conduct of  the  district  attorney  and  note  an  exception 
thereto.  The  Court:  Overruled.  A.  Well,  he  has  a  nick- 
name. Q.  What  is  it?  A.  Patrick.  Q.  I  will  ask  you,  Mrs. 
McGee,  if  you  know  whether  or  not  William  McGee,  the  de- 
fendant in  this  case,  whose  nickname  was  Patrick  McGee, 
was  ever  convicted  of  a  felony  in  the  state  of  California? 
Mr.  Biggins:  Object  to  the  question  as  irrelevant,  incompet- 
ent, immaterial,  not  the  best  evidence,  and  further  specify 
the  asking  of  the  questions  as  misconduct  and  take  an  excep- 
tion thereto.  The  Court:  Oh,  that  is  nonsense.  Mr.  Big- 
gins: I  do  take  an  exception.  If  the  defendant  was  con- 
victed of  a  felony  and  he  has  the  judgment-roll,  the  introduc- 
tion of  the  judgment-roll  is  the  evidence,  and  the  asking  of 
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all  these  questions  is  simply  for  the  purpose  of  prejudicing 
the  jury.  Mr.  Coombs:  That  is  just  what  we  are  asking 
these  questions  for,  to  introduce  the  judgment-roll,  if  your 
honor  please.  The  Court:  You  have  proven  now  that  his 
nickname  is  Patrick  McGee.  Mr.  Coombs:  Patrick  McGtee. 
The  Court.  Very  well.  I  will  sustain  the  objection  to  the 
question  as  to  whether  he  has  ever  been  convicted  of  a  felony 
because  the  record  is  the  best  evidence.  Mr.  Riggins  is  right 
about  that.  What  I  meant  a  moment  ago  was  assigning  all 
these  matters  as  misconduct  on  the  part  of  the  district  at- 
torney. Mr.  Coombs:  That  is  ridiculous.  The  Court:  It  is 
taking  up  the  time  of  the  court.  Mr.  Riggins :  I  do  assign  it 
and  take  exception.  The  Court:  I  do  not  think  it  is  the 
right  way  to  practice  law."  After  some  further  discussion 
the  district  attorney  said:  "I  offer  at  this  time  a  document 
entitled  on  the  cover  'Number  2221*,  Superior  Court,  state 
of  California,  in  and  for  the  city  and  county  of  San  Fran- 
cisco, Department  No.  12,  The  People  of  the  State  of  Cali- 
fornia V.  Patrick  McGee.  Judgment,  Piled  this  8th  day  of 
December,  A.  D.  1909.  H.  I.Mulcrevy,  Clerk.  By  Lawrence 
Buckley,  Deputy  Clerk.'*  An  objection  was  made,  the  docu- 
ment was  handed  to  the  court  and  the  district  attorney  said : 
**I  will  try  him  for  perjury  when  I  get  through  here,  too.'* 
The  court  then  asked  the  district  attorney  if  he  had  looked 
at  this  copy  of  the  judgment-roll,  and  the  district  attorney 
replied:  **It  is  proper  evidence.  It  is  a  felony.  The  judg- 
ment states  that.  I  call  your  honor's  attention  to  it."  The 
court  sustained  the  objection  to  the  evidence.  The  offered 
record  showed  that  McQee  was  convicted  of  an  assault  with 
a  deadly  weapon  and  sentenced  to  the  county  jail.  The 
offense  was  thereafter  to  be  deemed  for  all  purposes  a  mis- 
demeanor. (Pen.  Code,  sec.  17.)  The  record  was,  there- 
fore, clearly  inadmissible,  as  the  statute  limits  impeachment 
in  that  manner  to  the  judgment  of  conviction  of  a  felony. 
(Code  Civ.  Proc,  sec.  2051.) 

But  as  far  as  any  effect  upon  the  jury  is  concerned,  the 
record  might  as  well  have  been  admitted.  In  fact,  from  the 
course  of  procedure  as  narrated  above  several  exceedingly 
hurtful  impressions  must  have  been  created  in  the  minds  of 
the  jurors,  among  them,  that  the  defendant  was  trying  to 
conceal  his  identity,  that  he  had  been  convicted  of  an  assault 
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with  a  deadly  weapon,  that  he  had  committed  perjury  in 
denying  that  he  had  been  convicted  of  a  felony  and  that  his 
counsel  was  not  acting  in  good  faith  in  interposing  hia  ob- 
jections, but  was  really  trifling  with  the  court. 

In  view  of  the  foregoing  untoward  incidents,  it  would  seem 
to  be  an  injustice  to  the  defendant  to  allow  the  conviction  to 
stand.  We  may  assume  that  the  district  attorney  was  not 
guilty  of  intention^d  misconduct,  but  the  prejudicial  effect 
of  the  course  pursued  was  not  ameliorated  by  that  circum- 
stance. Indeed,  having  confidence,  as  no  doubt  they  had,  in 
his  good  faith,  the  jurors  would  be  more  strongly  influenced 
against  the  defendant  than  if  they  believed  the  district  at- 
torney was  attempting  to  take  an  unfair  advantage  of  the 
one  on  trial.  We  think  a  fundamental  and  essential  right  of 
appellant  was  invaded,  and  that  in  all  probability  the  error 
affected  the  verdict.  {People  v.  Derwae,  155  Cal.  592,  [102 
Pac.  266] ;  People  v.  Fleming,  166  Cal.  357,  [136  Pac.  291] ; 
People  V.  Tufts,  167  Cal.  266,  139  Pac.  78].) 

While  the  evidence,  as  before  stated,  is  suflScient  to  sup- 
port the  verdict,  yet  the  peculiar  facts  of  the  case  demand  a 
new  and  fair  trial  according  to  the  established  rules  of  jurid- 
ical procedure. 

In  contemplation  of  another  trial,  it  is  deemed  proper  to 
indicate  more  specifically  what  we  understand  to  be  the  true 
theory  upon  which  the  prosecution  must  rest.  We  may  ap- 
proach it  by  setting  out  the  following  instruction  proposed 
by  defendant:  *'I  instruct  you  that  the  offense  defined  by 
section  138  of  the  Penal  Code,  under  which  this  indictment 
is  found,  is  not  committed  by  a  complaining  witness  receiv- 
ing or  offering  to  receive  a  bribe  after  he  has  sworn  to  the 
Complaint  and  the  same  has  been  filed  unless  he  is  also  a  wit- 
ness or  about  to  be  called  as  a  witness  at  the  trial  of  the 
case,  and  you  cannot  find  the  defendant  to  have  been  a  wit- 
ness as  charged  in  the  indictment  from  the  fact  that  he  swore 
to  the  complaint  in  the  justice  court  against  Mary  Salowsky 
unless  you  also  find  that  at  the  time  of  the  alleged  bribery  he 
was  a  witness  or  about  to  be  called  as  a  witness  at  the  trial 
of  the  case."  This  instruction  should  have  been  given.  To 
constitute  the  offense  covered  by  said  section  138  of  the 
Penal  Code,  the  party  charged  must,  at  the  time  the  offense 
is  alleged  to  have  been  committed,  either  be  a  ''witness"  or 
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''about  to  be  called  as  a  witness.'*  The  term  "witness"  is 
undoubtedly  used  in  the  sense  defined  by  the  statute.  In- 
deed, the  said  section  138  was  so  construed  by  the  court  in 
giving  the  definition  of  the  term  ** witness'*  that  is  found  in 
said  section  1878  of  the  Code  of  Civil  Procedure.  The  de- 
fendant was  not  at  that  time  a  witness  as  thus  defined.  It  is 
true  he  had  sworn  to  a  complaint,  but  that  was  not  to  be  used 
as  ''evidence"  at  the  trial.  It  had  performed  its  function  as 
a  basis  for  the  warrant  of  arrest  and  it  did  not  reach  forward 
and  constitute  defendant  a  witness  at  the  time  he  is  alleged 
to  have  received  a  bribe  from  said  Salowsky.  There  was  some 
reason  for  believing  that  the  jurors  might  conclude  that  he 
was  a  witness  for  the  reason  that  he  had  sworn  to  the  com- 
plaint and  therefore  it  was  important  that  they  be  instructed 
as  indicated.  The  people's  case  must  rest,  therefore,  upon 
the  other  contingency,  that  defendant  was  about  to  be  called 
as  a  witness,  as  there  was  no  evidence  that  he  was  at  the  time 
actually  a  witness  in  the  cause.  Defendant  was  indicted  and 
tried  for  a  peculiar  statutory  offense  and,  of  course,  the  evi 
dence  must  measure  up  to  the  standard  prescribed  by  the 
statute.  The  crime  is  not  the  common-law  offense  of  ob- 
structing justice.  This  is  provided  for  in  section  136  of  the 
Penal  Code.  Many  of  the  cases  cited  apply  to  such  an  of- 
fense, but  are  not  controlling  here. 

We  think  the  judgment  and  order  denying  the  motion  for 
a  new  trial  should  be  reversed  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  23,  1914. 
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[CiT.  No.  1224.    Third  Appellate  District.— May  28,  1914.] 

ARTHUR  REDGATE,   Respondent,   v.   SOUTHERN   PA- 
CIFIC  COMPANY  (a  Corporation),  Appellant. 

FALSS  ImPBISONMENT— Ab&EST  by  RAn^BOAD  POUGB  OFriCKB^-BELATZON 

OF  OFncBB  TO  BAnjiOAD  Company. — The  liability  of  a  railroad 
company  for  the  acts  of  a  police  officer  appointed  by  the  governor 
on  its  application  under  the  act  of  1901  (Stats.  1901,  p.  66),  does 
not  depend  upon  the  relation  of  master  and  servant,  or  principal 
and  agent,  although  he  serves  at  the  expense  of  the  company. 

Id. — Abbest  bt  Babjioad  Police  Officeb — ^Liabhjty  of  Bailboad 
Company. — The  railroad  company  incurs  no  liability  for  the  arrest 
and  detention,  by  such  officer,  without  a  warrant,  of  a  person  sus- 
pected of  larceny,  unless  it  is  for  "an  abuse  of  authority";  and  in 
this  action  against  the  railroad  company  to  recover  for  false  im- 
prisonment, it  appears  that  the  officcfr  did  not  abuse  his  authority 
but  was  entirely  justified  in  making  the  arrest. 

Id. — Maucious  Prosecution — ^Malice  and  Want  of  Pbobabli  Cause — 
Necessity  of  Estabushing. — In  actions  for  malicious  prosecution 
the  plaintiff  must,  in  order  to  recover,  establish  not  only  malice,  but 
want  of  probable  cause.  These  two  elements  are  essential,  and  they 
must  concur  or  the  action  will  not  lie. 

Id.— Probable  Cause — ^What  Constitutes. — ^Reasonable  or  probable 
cause  is  a  suspicion  founded  upon  circumstances  sufficiently 
strong  to  warrant  a  reasonable  man  in  the  belief  that  the  charge  is 
true. 

Id. — Malice  and  Pbobablb  Cause — Whetheb  One  may  be  Infebred 
from  Other. — Malice  may  be  inferred  from  want  of  probable  cause, 
but  want  of  probable  cause  cannot  be  inferred  from  malice. 

Id. — Probable  Cause — Whether  Question  of  Law  ob  of  Fact. — 
Probable  cause  is  a  mixed  question  of  law  and  fact,  and  where  the 
circumstances  clearly  appear  by  uncontradicted  testimony,  it  is  the 
province  of  the  court  to  determine  the  question  of  probable  cause. 

Id.— Malice— Necessity  op  Peovinq  as  Fact. — There  i«  no  legal  pre- 
sumption of  malice,  and  although  malice  may  be  inferred  from 
want  of  probable  cause  or  other  circumstances,  as  an  inference  of 
fact,  still,  whether  by  inference  or  otherwise,  it  must  be  proved  as 
a  fact 

1j>. — What  Constitutes  Malice — Evil  ob  Sinisteb  Purpose. — To  con- 
stitute malice,  as  the  term  is  used  in  the  law  of  malicious  prosecu- 
tion, there  must  be  an  evil  or  sinister  purpose  actuating  the  person 
who  institutes  the  proceeding. 
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Id. — EvroENCE — SupnciENCY  to  Show  Malice  or  Want  of  Peobablb 
Cause. — In  this  action  against  a  railroad  company  to  recover  dam- 
ages for  the  arrest  and  prosecution  of  the  plaintiff  for  larceny,  the 
arrest  having  been  made  by  a  railroad  police  officer  and  the  prosecu- 
tion having  been  assisted  by  the  company's  agent,  an  attorney,  the 
evidence  is  not  sufficient  to  sustain  either  an  inference  of  malice  or 
of  want  of  probable  cause. 

Id. — Arrest — ^What  Necessary  to  Justify. — It  is  not  necessary  to 
justify  an  arrest  that  the  complainant  be  possessed  of  proofs  of 
guilt  beyond  a  reasonable  doubt.  All  that  the  law  requires  is  that 
the  complainant  have  reasonable  cause  to  believe  that  the  crime  has 
been  committed  and  that  he  is  not  actuated  by  malice. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Moore,  and  Stanley  Moore,  for  Appellant. 

Austin  Lewis,  and  B.  M.  Royce,  for  Respondent. 

CHIPMAN,  P.  J. — The  complaint  charges  that  defendant 
*' maliciously  and  without  probable  cause  or  any  reason  there- 
for, and  against  the  will  of  the  plaintiff  and  without  warrant 
therefor,  caused  the  plaintiff  to  be  arrested  and  falsely  im- 
prisoned on  or  about  the  4th  day  of  March,  1907,  in  the  city 
and  county  of  San  Francisco."  In  a  second  count  it  is 
charged  that  "defendant  procured  on  the  8th  day  of  March, 
1907,  from  the  police  court"  in  said  city  and  county,  in  an 
action  entitled:  **The  People  of  the  State  of  California  v. 
A.  Redgate  and  Lloyd  Newman,  a  warrant  for  the  arrest  of 
said  plaintiff  which  said  warrant  was  founded  upon  a  com- 
plaint sworn  to  at  the  instance  of  said  defendant,"  charging 
'*  plaintiff  with  having  feloniously  stolen  a  certain  case  of 
shoes  of  the  value  of  seventy-five  dollars." 

The  cause  was  tried  by  a  jury  and  plaintiff  had  the  verdict 
assessing  his  damages  at  five  hundred  dollars  and  judgment 
was  accordingly  entered  for  that  amount.  Defendant  ap- 
peals from  the  judgment  and  from  the  order  denying  its 
motion  for  a  new  trial. 

It  appeared  that  a  case  of  shoes  had  been  stolen  from  the 
defendant's  freight  sheds  where  plaintiff  was  employed  by 
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defendant  as  a  ''checker,"  and  Lloyd  Newman  was  employed 
as  a  "trucker."  Plaintiff,  when  called  as  a  witness,  thus 
explained  their  duties:  **The  teamster  puts  freight  on  the 
truck  right  at  the  door,  and  he  loads  from  my  checking.  The 
trucker  brings  it  to  the  door.  I  tell  the  trucker  what  to 
bring  to  the  door.  I  point  out  the  things  he  shall  put  on  the 
truck  and  bring  down — I  pick  them  out  myself — they  are 
dumped  on  a  platform  on  the  edge  of  the  door.  I  check 
them  to  see  that  the  numbers  are  all  right  and  the  goods." 

It  further  appeared  that  James  Began,  a  detective  sergeant 
of  the  city  police  department,  of  seventeen  years'  service, 
found  the  case  of  shoes  at  a  second-hand  store  kept  by  one 
Heintz,  who  informed  Regan  that  one  Murphy  brought  the 
case  of  shoes  to  Heintz'  store  ''for  a  man  named  Classen  to 
sell  it."  Classen  was  a  teamster  "driving  a  team  and  truck 
for  the  Clute  Draying  Company"  and  "was  hauling  a  good 
deal  of  freight  from  the  railroad  shed  of  the  Southern  Pacific 
Company."  Thomas  Madden  was  a  "special  agent  or  special 
officer  or  railroad  policeman  for  the  S.  P.  Company"  and 
had  been,  for  about  fifteen  years,  stationed  at  Fourth  and 
King  streets.  He  testified:  "The  loss  of  the  shoes  was  re- 
ported first  by  the  railroad,  after  that  Mr.  Regan  spoke  to 
me  about  it.  It  was  soon  after.  He  told  me  that  he  had 
located  this  particular  case  of  shoes  and  they  belonged  to 
George  H.  Young.  Then  we  worked  together  on  the  case. 
.  .  .  Mr.  Regan  went  and  arrested  Classen  at  the  headquar- 
ters of  Clute,  Clute 's  barn,  I  went  with  him.  He  asked  him 
what  he  knew  about  the  shoes,  and  this  man  Classen  said 
that  he  was  not  the  only  one  that  was  in  it,  there  were  others, 
he  said  the  men  in  the  shed  were  in  on  that  kind  of  work, 
so  Mr.  Regan  asked  him  if  he  knew  the  men,  he  said  he  could 
not  call  them  by  name,  but  he  knew  them  by  delivering 
freight,  and  he  could  point  them  out,  and  he  came  with 
Ofiicer  Regan  and  myself  down  to  the  shed  and  he  pointed 
out  Redgate  and  Newman  as  the  two  men.  Redgate  was  the 
one  who  was  delivering  the  goods  to  him  and  Newman  was 
the  trucker,  and  that  the  two  men  made  an  agreement  with 
him  to  take  the  shoes  and  sell  them  and  divide  up  the  pro- 
ceeds between  them.  He  said  that  in  the  presence  of  both 
men  and  me  and  Regan,  and  in  their  hearing.  They  denied 
it,  they  said  they  did  not  do  it,  they  said  but  very  little,  they 


Digitized  by  VjOOQ IC 


576  Redgatb  v.  Southern  Pacific  C!o.     [24  Cal.  App. 

denied  it,  that  was  the  nature  of  what  they  said.  They  were 
booked  for  larceny.  A  complaint  was  sworn  to  afterwards 
against  them.  I  swore  to  that  complaint.  Mr.  Began  and 
myself  called  upon  Mr.  Eelly  before  that  complaint  was 
drawn  up.  It  was  after  these  men  were  under  arrest  that  I 
first  took  the  matter  up  with  Kelly."  Mr.  Kelly  was  an  at- 
torney at  law  of  twenty-five  years'  practice  and  attended 
**to  the  criminal  business  of  the  S.  P.  Co.  in  this  city  and 
county.*'  Witness  Madden  further  testified:  *'Q.  When 
you  took  the  matter  up  with  Mr.  Kelly,  did  you  and  Mr. 
Regan  explain  the  evidence  that  was  against  these  ment 
A.  Everything  just  as  I  am  telling  it  here,  or  as  near  as  I 
can  think  it.  I  explained  the  matter  to  him  as  fully  as  I 
knew  how.  Mr.  Moore:  Q.  Did  you  believe  that  Redgate 
and  Newman  had  stood  in  on  the  proposition  of  putting  that 
box  of  shoes  on  Classen's  truck,  with  the  idea  that  Classen 
would  sell  it,  and  they  would  cut  up  the  proceeds!  A.  Prom 
what  Classen  said  I  did,  from  Classen's  words.  Q.  Do  you 
believe  it  still?  A.  Prom  what  the  man  told  us,  I  believed 
it  then,  and  I  believe  it  still,  the  same  as  I  did  then.  I  do 
not  remember  when  I  first  saw  Mr.  Kelly.  The  complaint 
was  sworn  to  after  the  arrest." 

Regan  testified  to  much  the  same  state  of  facts.  He  fur- 
ther testified:  **Q.  Did  you  believe  at  the  time  they  were 
arrested,  at  the  time  the  complaint  was  filed,  that  there  was 
probable  cause  to  believe  they  had  committed  an  act —  A.  I 
did.  Q.  Do  you  believe  it  yet!  A.  I  do;  the  shoes  were 
stolen  and  they  were  all  concerned  in  it,  if  Classen's  word 
was  to  be  believed.  Classen  drove  a  bonded  warehouse  truck, 
and  he  was  not  receiving  any  goods  out  of  there  that  did  not 
come  from  a  certain  place,  as  I  understood  from  Classen 
any  goods  that  he  got  on  the  truck  outside  of  that  he  had 
no  right  to  get  it.  Q.  And  you  believe  that  he  got  it  through 
this  checker  and  this  trucker  t  A.  Well,  that  was  his  say  so, 
he  accused  them;  he  did  not  think  over  it  a  minute,  when  I 
asked  him  he  said  'I  ain't  the  only  one,  Regan,  there  were 
others.'  Newman  and  Redgate  denied  it.  They  said  they 
did  not  know  anything  at  all  about  it,  they  did  not  know  he 
got  this  case  out  of  there  at  all.  They  claimed  that  they  had 
not  given  him  this  case.  Q.  Did  they  refuse  to  answer  ques- 
tions in  regard  to  the  matter,  particular  questions?    A.  They 
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would  not  make  any  statement  whatsoever.  Q.  Did  you  ask 
them  to  make  a  statement!    A.  I  did." 

Classen  testified  that  he  **got  a  box  of  shoes  down  there  at 
the  railroad  sheds  sometime  during  the  latter  part  of  the 
month  of  February,  1907,  from  Mr.  Redgate  and  William 
Newman."  He  explained  what  he  did  with  the  shoes  and 
what  took  place  after  his  arrest.  Speaking  of  what  he  said 
to  the  arresting  ofScers,  he  testified:  ''I  denied  having  taken 
them  at  first,  and  after  a  while  I  told  them  that  I  took  them, 
they  were  given  to  me,  and  who  the  men  were  that  gave  them 
to  me.  I  did  not  tell  them  the  exact  names  of  the  parties, 
because  I  did  not  know  what  their  names  were,  I  only  knew 
them  working  down  there  in  the  sheds.  I  told  them  that 
they  told  me  to  take  the  shoes.  I  told  them  they  were  two 
men  working  in  the  freight  sheds,  and  they  told  me  to  take 
the  shoes  and  dispose  of  them,  and  they  told  me  who  they 
were,  I  told  them  I  did  not  know  who  they  were,  I  would 
have  to  identify  them,  I  did  not  know  their  names,  who  they 
were,  I  knew  who  they  were.  I  stayed  in  jail  until  the  fol- 
lowing Monday,  then  I  went  down  to  the  freight  shed.  I 
saw  Mr.  Redgate.  I  identified  him  as  one  of  the  men.  I 
afterwards  saw  the  other,  Newman,  in  the  city  jail.  Mr. 
Moore:  Q.  Was  there  also  some  conversation  in  jail  when 
you  saw  Redgate  and  Newman  and  the  oflBcers  there  after- 
wards? A.  Yes,  they  spoke  of  these  two  men  being  the  men, 
and  what  they  did  with  it,  and  told  them  to  tell  everything 
out,  and  all  like  that,  that  was  sort  of  really  the  conversation 
in  substance,  there  was  not  much  said.  The  Court:  Q.  Did 
you  identify  either  of  these  two  men  whom  you  saw  in  the 
jail?  A.  Yes,  sir.  Q.  Do  you  remember  your  saying  any- 
thing as  to  whether  these  were  the  men,  or  what  they  said  to 
you  at  the  time?  A.  Well,  I  said  they  were  the  two  men. 
that  is  what  I  told  the  oflScers  at  the  time." 

Attorney  Prank  P.  Kelly  testified:  **I  attend  to  the  crimi- 
nal business  of  the  S.  P.  Co.  in  this  city  and  county.  There 
was  called  to  my  attention  in  the  first  part  of  March,  1907, 
a  matter  in  respect  to  Arthur  Redgate  and  Lloyd  Newman, 
employees  of  the  company,  at  their  freight  shed  here  in  this 
city.  In  the  course  of  my  business  I  was  required  to  investi- 
gate all  cases  of  theft  from  the  sheds  of  the  coast  division. 
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Mr.  Regan  came  to  me,  and  told  me  there  was  a  theft  of  a 
box  of  shoes,  and  presented  to  me  all  the  necessary  testi- 
mony of  witnesses  to  prove  that  the  shoes  had  been  stolen 
from  there,  and  on  their  statement  that  they  had  these  wit- 
nesses,  I  wrote  out  a  complaint.  It  was  read  here  in  evidence 
— against  Arthur  Redgate  and  Lloyd  Newman,  who  was 
checker  and  trucker  at  the  same  time.  I  wrote  out  the  com- 
plaint against  Arthur  Redgate  and  Lloyd  Newman,  because 
from  the  officers*  statement  that  Arthur  Redgate  as  the  re- 
ceiving clerk  there,  or  checker,  had  stated  to  Lloyd  Newman 
that  he  should  take  the  shoes  and  give  them  to  somebody, 
and  take  them  down  town  and  sell  them,  and  bring  back  the 
proceeds,  and  divide  them,  that  was  the  statement  made  to 
me.  From  the  time  the  information  was  brought  to  m^ 
about  30  hours  elapsed  after  they  were  arrested.  This  dela^ 
was  for  the  reason  that  the  oflBcers  did  not  have  full  informa- 
tion, so  that  I  could  make  out  the  complaint.  The  names  of 
the  parties  that  came  to  me  with  this  information  were  officer 
Regan  and  special  officer  Madden  of  the  Southern  Pacific. 
.  .  .  Q.  Was  anything  stated  by  the  officers  to  you  with  refer- 
ence to  a  teamster  of  the  name  of  Classen?  A.  Yes,  sir; 
they  told  me  tiiat  this  man  Classen,  who,  I  think  they  origi- 
nally arrested,  or  did  arrest,  had  hauled  these  shoes  away  to 
some  place  on  Sixth  Street,  that  they  had  found  them,  and 
that  Classen  told  them  that  Redgate  and  Newman  had 
ordered  him  to  haul  them  away."  The  attention  of  the  wit- 
ness was  called  to  the  fact  that  the  arrest  was  made  on  the 
fourth  day  of  the  month  (March)  and  complaint  was  filed 
on  the  eighth.  The  witness  stated  that  sometimes  it  occurs 
that  complaints  are  made  out  a  day  or  so  before  they  are 
filed ;  that  Redgate  and  Newman  were  already  under  arrest ; 
that  he,  witness,  had  no  feeling  of  malice  toward  these  men 
and  that  he  had  never  seen  Redgate  before  that  time.  *'Q. 
Did  you  feel  at  that  time  that  there  was  proper  cause  to 
believe  that  Redgate  had  committed  this  offense  t  A.  Tes, 
sir." 

It  appeared  that  Redgate  and  Newman  were  subsequently 
brought  before  the  police  court  upon  the  complaint  charging 
felony,  to  wit,  grand  larceny,  at  which  time  witnesses  Classen, 
Regan,  Heintz,  and  Young,  the  owner  of  the  stolen  shoes, 
testified,  and,  on  April  6,  1907:  *'The  court,  after  having 
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said  matter  under  advisement,  orders  said  action  to  be  dis- 
missed and  the  defendants  discharged." 

Plaintiff  Redgate  testified:  "I  was  arrested  on  the  4th  day 
of  March,  1907,  at  freight  shed  Fourth  and  Townsend  streets, 
by  detectives  Regan  and  Madden.  I  do  not  know  whether 
either  of  them  were  railroad  policemen  or  not.  I  did  not 
know  what  they  were  arresting  me  for,  they  said  'Come  along 
with  me.*  I  went  to  the  oflBce  at  the  shed,  turned  in  my 
bills  and  explained  to  the  clerk  and  I  said  'These  men  are 
arresting  me  for  something  I  don't  know  anything  about.* 
They  took  me  up  in  the  Flood  building.  They  took  me  into 
an  office  there,  I  suppose  it  was  some  railroad  detective 
office.  He  asked  me  my  name,  where  I  was  born,  and  that 
was  all,  and  then  they  took  me  down  to  the  jail  on  Eddy 
and  Mason,  and  they  charged  me  right  there  with  grand 
larceny.  They  booked  me  on  the  book  my  name,  and  charged 
me,  and  then  they  locked  me  up.  I  was  in  jail  about  three 
days.  I  got  out  on  bonds  after  that.  I  had  to  have  an  at- 
torney to  get  out.  I  paid  him  fifty  dollars.  I  appeared 
for  trial  in  the  police  court.  I  don't  know  the  exact  date, 
they  did  not  bring  my  case  up.  Then  it  came  up  again.  I 
was  brought  up  before  the  court  three  times,  the  first  time 
nothing  was  said  or  done  and  I  was  taken  back  to  jail — after 
I  was  released  on  bail  which  was  on  the  third  day,  I  was 
twice  brought  before  the  court,  and  on  the  third  occasion  the 
charge  was  dismissed  and  the  only  evidence  on  that  occasion 
was  some  man  who  had  the  shoes  stated  he  did  not  know  us. 
Judge  Conlin  dismissed  the  case.  At  the  present  time  I  am 
a  butcher.  Notice  of  my  arrest  appeared  in  the  Bulletin, 
Chronicle,  and  Daily  News." 

The  record  of  the  trial  shows  that  the  witnesses  above 
named  testified  at  the  preliminary  hearing.  Plaintiff  testi- 
fied, on  cross-examination,  that  at  the  time  he  was  arrested 
the  officers  brought  Classen  there  but  witness  testified  that  he 
did  not  hear  any  conversation  nor  did  he  see  Classen  point 
him  out;  that  when  the  detective  asked  him  whether  he  had 
given  Classen  the  shoes  he  said,  **No,  I  had  given  him  no 
shoes."  He  also  testified  that  the  records  of  the  company 
showed  that,  on  February  21,  the  day  it  is  claimed  the  goods 
disappeared,  Classen  signed  a  receipt  to  defendant  for  some 
goods  belonging  to  the  U.  S.  government  and  that  Newman 
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was  the  tracker  on  that  occasion  and  that  was  the  first  time 
he  had  ever  seen  Classen.  He  further  testified;  **I  did  not 
know  what  I  was  arrested  for  until  I  was  booked — I  did  not 
know  what  they  had  Classen  there  for,  I  am  sure,  I  suppose 
I  thought  they  had  him  there,  and  arrested  him  and  had 
him  under  watch.  Classen  was  brought  into  a  room  with 
Newman  and  myself  in  the  jail;  I  was  asked  if  I  knew  him, 
80  was  Newman ;  we  said  yes.  I  was  asked  if  I  wished  to  have 
a  talk  with  him  and  said  no — so  did  Newman." 

Newman  testified  as  follows:  ''I  had  not  been  at  sheds  for 
5  days  prior  to  my  arrest.  I  was  arrested  at  11:30  p.  m., 
March  4,  1907,  on  China  Avenue,  on  my  way  home,  203  Paris 
Street;  by  detectives  brought  to  the  city  jail.  Redgate  was 
brought  out  and  asked  if  he  knew  me ;  he  said  yes,  I  was  his 
trucker.  I  was  never  asked  about  Redgate  prior  to  my 
arrest.  Bedgate  only  had  goods  put  on  the  trucks  that  ap- 
peared in  the  way  bills.  I  was  kept  locked  up  at  the  jail 
three  days  before  being  taken  to  court — I  was  not  taken  to 
court  because  there  was  no  charge;  Bedgate  and  I  were 
jointly  charged — as  soon  as  I  got  before  the  court  I  gave  bail." 

The  foregoing  is  substantially  all  the  evidence  in  the  case. 

1.  It  is  contended  by  appellant  that  the  evidence  is  insuffi- 
cient to  sustain  the  first  count  of  the  complaint  for  false 
imprisonment. 

The  defendant  had  no  connection  with  Began,  who  was  a 
member  of  the  police  force  of  the  city,  and  cannot  be  held 
responsible  for  his  acts  for,  as  far  as  appears,  he  acted  on  his 
own  initiative.  Its  responsibility,  whatever  it  was,  is  for  the 
acts  of  Madden  alone.  His  powers  were  those  of  a  peace  offi- 
cer, as  will  appear  from  the  following  act  of  the  legislature 
under  which  he  was  appointed: 

"Section  1.  The  governor  of  the  state  of  California  is 
hereby  authorized  and  empowered,  upon  the  application  of 
any  railroad  or  steamboat  company,  to  appoint  and  com- 
mission during  his  pleasure  one  or  more  persons  designated 
by  such  company  and  to  serve  at  the  expense  of  such  com- 
pany, as  policeman  or  policemen,  with  the  powers  of  police 
officers,  and  who,  after  being  duly  sworn,  may  act  as  such 
policeman  or  policemen  upon  the  premises,  ears  or  boats  of 
such  company.    The  company  designating  such  person  or  per- 
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sons  shall  be  responsible  civilly  for  any  abuse  of  his  or  their 
authority. 

"Sec.  2.  Every  such  policeman  shall,  when  on  duty,  wear 
in  plain  view  a  shield  bearing  the  words  'railroad  police'  or 
'steamboat  police,'  as  the  case  may  be,  and  the  name  of  the 
company  for  which  he  is  commissioned."  (Stats.  1901,  p. 
666.) 

Defendant's  liability,  whatever  it  may  be,  for  the  acts  of 
Madden,  does  not  spring  from  the  relation  of  employee  or 
servant,  for  he  bore  no  such  relation  to  defendant.  It  has 
been  frequently  held,  under  statutes  similar  to  the  above 
quoted,  that  special  oflBcers  appointed  thereunder  derive  all 
their  powers  from  the  appointment  made  by  the  civil  author- 
ities, here  by  the  governor  of  the  state.  The  authority  to 
make  arrests,  with  which  plaintiff  was  clothed,  was  in  terms 
given  by  the  statute  and  in  no  sense  can  be  said  to  arise  from 
the  relation  of  master  and  servant,  or  principal  and  agent, 
existing  between  the  special  ofScer  and  the  company  at  whose 
application  he  was  commissioned;  and  the  fact  that  he  is  '*to 
serve  at  the  expense  of  such  company"  does  not  affect  his 
status  as  that  of  a  police  officer.  The  rule  of  respondeat 
superior  has  no  application  where  there  is  no  evidence  tend- 
ing to  show  that  the  company  was  instrumental  in  causing 
the  arrest  or  subsequent  prosecution.  The  foregoing  views 
are  fully  supported  by  the  following  cases,  cited  by  appel- 
lant: Adier  v.  White  City  Construction  Co.,  147  111,  App. 
20;  Samuel  v.  Wanamaker,  107  App.  Div.  433,  [95  N.  Y. 
Supp.  270] ;  Eershey  v.  O'NeU,  36  Fed.  168,  under  the  New 
York  statute;  Wells  v.  Washington  Market  Co,,  19  D.  C. 
385;  Tolchcster  Beach  Imp.  Co.  v.  Steinmsier,  72  Md.  313,  [8 
L.  B.  A.  46,  20  Atl.  188].  Other  cases  are  cited  in  the 
opinions  to  like  effect.  Where,  however,  the  officer  acts  in  a 
dual  capacity  and  the  special  policeman  ''reported  for  duty 
to  the  foreman  of  the  defendant  and  acted  in  pursuance  of 
instructions  received  from  them,"  the  defendant  was  held 
liable.  {Illinois  Steel  Co.  v.  Novak,  84  111.  App.  641.)  See, 
also,  where  the  head  janitor  and  doorkeeper  of  a  theater  was 
ako  a  special  police  officer  and  had  not  been  relieved  from  his 
duties  in  the  theater,  in  the  discharge  of  which  the  question 
arose:  Dickson  v.  Waldron,  135  Ind.  507,  [41  Am.  St  Eep. 
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440,  24  L.  R.  A.  483,  34  N.  E.  506] .  (See,  also,  BriU  v.  Eddy, 
115  Mo.  596,  [22  S.  W.  488].) 

It  is  very  clear  that  defendant  incurred  no  liability  for  the 
arrest  and  detention  of  plaintiff  up  to  the  time  complaint  was 
filed  and  warrant  of  arrest  issued,  unless  it  be  for  an  *' abuse 
of  authority"  by  Madden,  for  no  agent  of  the  defendant  had 
anything  to  do  with  the  case  to  that  time.  We  think,  how- 
ever, that  Mr.  Kelly's  testimony  shows  that  in  preparing  the 
complaint  upon  which  alone  a  warrant  of  arrest  could  issue, 
and  in  subsequently  conducting  the  examination,  he  was  act- 
ing as  the  agent  of  defendant.  We  do  not  mean  to  hold  that 
the  defendant  could  not,  without  incurring  a  possible  liability, 
employ  an  attorney  to  assist  in  the  trial  of  the  case  after  a 
complaint  had  been  filed  and  the  warrant  of  arrest  was 
served,  through  some  agency  other  than  defendant's.  What 
we  hold  is  that,  in  assuming,  as  the  attorney  and  agent  of 
defendant,  to  advise  the  officers  that  there  was  sufficient  evi- 
dence to  hold  the  accused  and  in  preparing  the  complaint  and 
causing  warrant  to  issue  and  in  subsequently  taking  charge 
of  the  examination,  as  we  may  infer  he  did,  Kelly  placed  the 
defendant  in  the  attitude  of  an  accuser,  but  it  remained  with 
plaintiff  to  show  that  it  acted  through  malice  and  without 
probable  cause.  Furthermore,  the  statute,  under  which  the 
special  officer  was  appointed,  expressly  provides  that  the  de- 
fendant ''shall  be  responsible  civilly  for  any  abuse  of  his 
authority,"  which  we  take  it  means,  in  making  the  arr^^st,  he 
must  have  had  reasonable  cause  for  believing  that  the  accused 
had  committed  the  crime  for  which  he  was  arrested. 

It  results  from  the  foregoing  views  that  for  the  original 
arrest  and  detention  under  it,  which  was  made  without  a 
warrant,  the  defendant  is  liable  only  for  an  abuse  of  the 
authority  of  the  special  officer  who  jointly  with  detective 
Regan  made  the  arrest ;  and  defendant  is  liable  for  the  subse- 
quent proceedings  initiated  and  conducted  under  the  advice 
and  direction  of  its  attorney,  Kelly,  if  his  conduct  was  with- 
out probable  cause  and  with  malice.  Inasmuch  as  both  Kelly 
and  Madden  proceeded  upon  the  same  facts,  we  need  only 
inquire  whether  Madden  abused  his  authority  in  causing  the 
arrest  of  plaintiff,  and  whether  Kelly  was  legally  justified 
in  preparing  the  complaint  against  plaintiff  and  causing  his 
alleged  crime  to  be  examined  into. 
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The  evidence  sbr^s  that  plaintiff  was  arrested  without  a 
warrant  and  detained  under  that  arrest  until,  upon  the  advice 
and  direction  of  Kelly,  a  complaint  was  filed  and  a  warrant 
was  served,  whereupon  plaintiff  gave  bond  and  was  released 
from  custody.  It  seems  to  us  that,  under  the  circumstances, 
the  special  oflScer,  Madden,  did  not  abuse  his  authority  but 
was  entirely  justified  in  making  the  arrest. 

Classen  was  a  teamster  and  received  freight  only  as  deliv- 
ered to  him  by  plaintiff,  the  checker,  and  Newman,  the 
trucker,  both  of  whom  were  defendant's  employees  in  charge 
of  the  freight  shed.  They  were  the  persons  through  whom 
the  theft,  with  the  aid  of  Classen,  could  easily  have  been 
effected.  Having  traced  the  case  of  shoes  from  Heintz  to 
Classen  he  at  first  denied  taking  it,  but  finally  admitted  his 
participation  but  claimed,  what  might  very  probably  have 
been  the  fact,  that  others  were  implicated  and,  when  called 
upon  to  name  them,  he  identified  and  pointed  out  plaintiff 
and  Newman  as  his  confederates — ^both  of  whom  were,  as  we 
have  seen,  in  a  position  to  assist  in  consummating  the  theft. 
It  seems  to  us  that  not  only  was  Madden  justified  in  arresting 
plaintiff,  but  would  have  been  derelict  in  his  duty  not  to 
have  done  so.  He  had  the  powers  of  a  police  officer  (act  of 
1901,  p.  666) ;  and  as  such  could  make  an  arrest  without  a 
warrant  where  a  felony  has  been  committed  and  **he  has  rea- 
sonable cause  for  believing  the  person  arrested  to  have  com- 
mitted it."     (Pen.  Code,  sec.  836.) 

2.  The  second  count  in  the  complaint  alleges  that  plaintiff 
was  charged  with  the  crime  of  felony  and  prosecuted  by  trial 
upon  such  charge  "maliciously  and  without  probable  cause.'* 

It  was  said  in  Smith  v.  Liverpool  etc.  Ins.  Co.,  107  Cal. 
432,  436,  [40  Pac.  540,  542] :  *'No  principle  is  better  estab- 
lished than  that  in  actions  for  malicious  prosecution  the 
plaintiff  must,  in  order  to  recover,  establish  not  only  malice, 
but  want  of  probable  cause.  Those  two  elements  fu-e  essen- 
tial, and  they  must  concur  or  the  action  will  not  lie.  (Potter 
V.  Seale,  8  Cal.  217,  220;  Anderson  v.  Coleman,  53  Cal.  188.) 
*The  primary  question  to  be  considered  in  this  class  of  cases,' 
as  was  said  in  Grant  v.  Moore ^  29  Cal.  644,  'is  the  want  of 
probable  cause  for  the  prosecution  complained  of,  and  this 
must  be  established  before  plaintiff  can  recover;  and  the  bur- 
den of  proof  is  upon  the  plaintiff.'     {Jones  v.  Jones,  71  Cal. 
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91,  [11  Pac.  817].)  Reasonable  or  probable  cause  baa  been 
defined  to  be:  'A  suspicion  founded  upon  circumstances  suffi- 
ciently strong  to  warrant  a  reasonable  man  in  tbe  belief  that 
the  charge  is  true.'  {Potter  v.  Scale,  8  Cal.  217,  and  cases 
there  cited.)" 

Malice  may  be  inferred  from  want  of  probable  cause,  but 
the  latter  cannot  be  inferred  from  malice.  {Potter  ▼.  SeaU, 
8  Cal.  217,  220.)  Probable  cause  is  a  mixed  question  of  law 
and  fact  and  where  the  circumstances  clearly  appear  by  un- 
contradictory  testimony  it  is  the  province  of  the  court  to 
determine  the  question  of  probable  cause.  (Id.)  "Public 
policy  and  public  security  alike  require  that  prosecutom 
should  be  protected  by  the  law  from  civil  liabilities;  except 
in  those  cases  where  the  two  elements  of  malice  in  the  prose- 
cution, and  want  of  probable  cause  for  the  prosecution,  both 
concur,"  (Id.)  and  "if  the  prosecutor  have  reasonable 
grounds  for  his  belief  and  act  thereon  in  good  faith  in  caus- 
ing the  arrest,  he  shall  not  be  subjected  to  damages  merely 
because  the  accused  is  not  convicted."  {Carpenter  v.  Ashley, 
15  Cal.  App.  461,  467,  [115  Pac.  268].) 

There  is  no  legal  presumption  of  malice  and  although 
malice  may  be  inferred  from  want  of  probable  cause  or  other 
circumstances,  as  an  inference  of  fact,  still,  whether  by  infer- 
ence or  otherwise,  it  must  be  proven  as  a  fact.  {Oriswold  v. 
Griswold,  143  Cal.  617,  [77  Pac.  672].)  "To  constitute 
malice  there  must  be  malus  animus  denoting  that  the  party 
who  instituted  the  proceedings  was  actuated  by  wrong  mo- 
tives"; 26  Cyc.  48;  i.  e.,  he  must  have  Lad  in  his  mind  some 
evil  or  sinister  purpose.  There  is  no  evidence  in  the  record 
directly  indicating  malice  nor  are  there  any  circumstances 
which  would  justify  the  inference  of  malice  unless  it  may  be 
inferred  from  proof  of  want  of  probable  cause  and  from  the 
discharge  of  plaintiff  at  the  hearing  of  the  complaint,  and 
this  latter  circumstance  in  itself  furnishes  no  basis  for  an 
inference  of  malice. 

We  do  not  think  there  was  evidence  sufficient  to  support  an 
inference  of  want  of  probable  cause.  The  facts  were  fully 
stated  to  Mr.  Kelly  who  prepared  the  complaint.  He  did  not 
know  plaintiff  and  he  testified  that  he  had  no  ill  feeling 
toward  him.  He  knew  him  to  be  a  trusted  employee  of  de- 
fendant and  had  no  reason  or  motive  to  prosecute  him  other 
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than  an  honest  belief  from  the  facts  given  him  that  plaintiff 
was  guilty  and  should  be  punished.  He  delayed  a  short  time 
from  taking  immediate  action  to  that  end  until  he  could  in- 
vestigate the  case  and  satisfy  himself  that  there  was  probable 
cause  for  filing  a  complaint,  and  we  do  not  think  the  delay 
was  so  unreasonable  as  to  warrant  an  inference  that  he,  in 
his  final  action,  was  governed  by  motives  of  ill  will  or  malice 
toward  plaintiff  or  proceeded  otherwise  than  from  what  he 
believed  and  was  justified  in  believing  was  his  duty.  Upon 
the  subject  of  probable  cause  the  following  California  cases 
may  be  consulted:  Dwain  v.  DescdUo,  66  Cal.  415,  [5  Pac. 
903] ;  SrrAih  v.  L.  L.  dk  0.  Ins.  Co.,  107  Cal.  432,  [40  Pac. 
540] ;  Davis  v.  Pac.  Tel  cfe  Tel.  Co.,  127  Cal.  312,  [57  Pac.  764. 
59  Pac.  698] ;  Booraem  v.  Poiier  Hotel  Co.,  154  Cal.  99,  [97 
Pac.  65]. 

It  is  claimed  that,  as  plaintiff  was  the  confederate  of 
Classen  and  could  not  be  convicted  on  the  latter 's  uncorrobo- 
rated testimony,  it  showed  want  of  probable  cause  to  arrest 
plaintiff  on  Classen's  statement.  It  is  not  necessary  to  justify 
an  arrest  that  the  complainant  be  possessed  of  proofs  of  guilt 
beyond  a  reasonable  doubt.  All  that  the  law  requires  is  that 
the  complainant  have  reasonable  cause  to  believe  that  the 
crime  has  been  committed  and  that  he  is  not  actuated  by 
malice.  Classen  occupied  a  position  of  some  trust  and  con- 
fidence with  his  employer.  There  was  nothing  in  his  past  life 
to  awaken  doubt  as  to  the  truthfulness  of  his  story  and  there 
was  no  reason  why  he  should  have  fakely  implicated  plaintiff. 

Atchison,  T.  &  Santa  Fe  Ry.  Co.  v.  Smith,  60  Kan.  4,  [55 
Pac.  272],  was  a  case  where  the  complaint  was  based  mainly 
upon  the  confession  of  a  confederate.  There  were  some  slight 
corroborating  circumstances,  as  there  were  in  the  present 
case,  but  the  charge  rested  chiefly  on  the  confession.  The  per- 
son charged  was  acquitted  but  in  his  subsequent  action  for 
malicious  prosecution  it  was  held  that  the  company  did  not 
act  without  probable  cause. 

In  our  opinion  Kelly  was  justified  in  taking  the  steps  he  did 
upon  the  information  given  him  and  that  plaintiff  failed  to 
establish  either  want  of  probable  cause  or  malice. 

Error  ia  predicated  of  certain  instructions  given  and  certain 
others  refused.  We  do  not  find  it  necessary  to  pass  upon 
these  assignments  of  error.    It  is  not  likely,  should  another 
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trial  take  place,  that  the  evidence  would  be  materially  differ- 
ent, in  which  case  a  verdict  for  plaintiff  would  not  be  per- 
mitted to  stand. 
The  judgment  and  order  are  reversed. 

Hart,  J.|  and  Burnett,  J.,  concurred. 


[Civ.  No.  1204.    Third  AppeUate  District.— May  28,  1914.] 
H.  BRIGGS,  Appellant,  v.  A.  J.  HALL,  Respondent. 

Bbokebs — Sale  of  Real  Estate — When  €k)MMissiON  is  Kasnxd. — It  is 
not  necessary,  in  order  to  entitle  a  real  estate  broker  to  his  com- 
missions, that  he  should  personally  have  conducted  the  negotiations 
between  the  principal  and  the  purchaser  leading  to  the  sale,  nor  that 
he  should  have  been  present  when  the  bargain  was  completed,  nor 
that  the  principal  should  at  the  time  have  known  that  the  purchaser 
was  one  found  by  the  broker;  it  is  indispensable  and  sufficient  that 
the  effort  of  the  broker  was  the  procuring  cause  of  the  sale,  and 
that,  through  his  agency,  the  purchaser  was  brought  into  communi- 
cation with  the  seller,  although  the  parties  themselves  negotiated 
the  sale. 

Id. — Action  to  Becoveb  Commission — Evidencs  That  Bbokeb  was  not 
Pbocubino  Cause. — In  this  action  to  recover  a  broker's  eonunission 
for  a  sale  of  real  property  the  evidence  supports  the  finding  that 
the  plaintiff's  assignor  was  not  the  procuring  cause  of  the  sale. 

Id. — Breach  of  Contract — Sale  by  Pbingipal  fob  Less  Than  Aqbeed 
Amount. — In  such  action  the  evidence  does  not  show  a  breach  by 
the  principal  of  a  provision  in  the  contract  of  agency  not  to  sell  the 
property  for  less  than  a  stipulated  amount. 

Id. — Action  fob  Commission — Jubisdiction  of  Supbbiob  Ooubt. — ^Where 
AU  action  is  brought  in  the  superior  court  to  recover  six  hundred 
and  fifty  dollars  as  commission  for  a  broker's  sale  of  real  estate, 
the  court  has  jurisdiction  to  render  judgment  for  two  hundred  and 
sixty  dollars. 

Id. — Amount  in  Oontbovebsy — Jubisdiction  of  Supebiob  Coubt. — ^In 
ordinary  legal  actions  the  so  called  ad  damnum  clause  of  the  com- 
plaint, when  stated  in  good  faith,  affords  the  test  of  jurisdiction, 
and  if  the  amount  equals  or  exceeds  three  hundred  dollars,  the 
superior  court  obtains  jurisdiction  and  may  render  judgment  for 
any  lesser  sum  the  evidence  may  justify. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Thomas  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  G.  Scott,  and  T.  J.  Butts,  for  Appellant 

Perrier  &  Libby,  for  Respondent 

BURNETT,  J. — The  action  was  brought  on  an  assigned 
claim  for  a  broker's  commission  in  the  sale  of  real  estate. 
Attached  to  the  complaint  is  the  contract  of  agency  executed 
by  the  owner  of  the  property  from  which  we  quote  as  follows : 
**In  consideration  of  their  efforts  to  sell  the  within  described 
property,  I  hereby  appoint  Lyman  &  Briggs  of  Sebastopol, 
California,  to  act  as  agents  for  the  sale  of  said  property  for 
the  sum  of  thirteen  thousand  dollars,  and  I  agree  not  to  offer 
the  same  for  a  less  price  before  the  expiration  of  this  contract 
without  the  consent  of  said  agents.  I  agree  that  in  case  of 
the  sale  of  said  property  by  said  Lyman  &  Briggs,  or  should 
the  purchaser  receive  information  of  said  property  through 
said  agents,  to  pay  them  a  five  per  cent  commission  on  such 
sale,  or  exchange.  ...  I  reserve  the  right  to  sell  said  prop- 
erty myself,  or  to  sell  said  property  through  the  agency  of 
any  one  else,  but  I  hereby  agree  that  in  case  such  sale  be  made 
by  myself,  or  through  any  other  agency,  in  consideration  of 
their  services  to  pay  said  Lyman  &  Briggs  a  commission  of 
two  per  cent  on  sale  price.  Number  of  acres  31%.  Price 
$13,000.00.  .  .  .  Personal  property  that  goes  with  the  place — 
All  farming  tools  now  on  place,  berry  chests,  apple  boxes. 
First  payment  $6500.  Terms  on  balance  to  suit  purchaser, 
but  not  to  run  longer  than  three  years." 

The  case  was  here  before  on  an  appeal  from  the  order  of 
the  trial  court  granting  defendant's  motion  for  a  new  trial 
after  a  jury  had  awarded  plaintifip  the  amount  sued  for. 
(Briggs  v.  Hall,  20  Cal.  App.  372,  [129  Pac.  288] .)  The  order 
granting  the  motion  for  a  new  trial  was  aflSrmed  on  the  ground 
of  an  erroneous  instruction.  It  suflSciently  appears  from  said 
opinion  that  said  order  could  also  have  been  upheld  on  the 
theory  of  a  conflict  in  the  evidence.  And  in  this  connection 
it  may  be  well  to  allude  to  an  erroneous  implication  as  to  the 
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case  of  Newman  v.  Overland  Pac.  Ry,  Co.,  132  Cal.  74,  [64 
Pac.  110],  involved  in  the  following  statement  of  Briggs  v. 
HaU,  20  Cal.  App.,  374,  [129  Pac.  288]:  *'We  may  con- 
sider any  of  these  assignments  with  the  exception  possibly, 
of  the  insufficiency  of  the  evidence.  We  speak  of  the  last 
with  some  hesitancy  because  of  the  declaration  made  in  New- 
man V.  Overland  Pac.  Ry.  Co.,  132  Cal.  74,  [64  Pac.  110], 
that,"  etc.  The  fact  is,  that  the  quotation  itself  from  the 
Newman  case  shows  clearly  enough  that  said  order  in  ques- 
tion could  have  been  affirmed  on  the  ground  that  there  was  a 
substantial  conflict  in  the  evidence,  but,  through  inadvertence, 
a  doubt  was  suggested  that  really  could  not  arise  when  the 
language  of  said  quotation  is  properly  considered. 

The  first  contention  of  appellant  here  is  that  the  firm  of 
Lyman  &  Briggs  was  the  procuring  cause  of  the  sale  within 
the  contemplation  of  the  decisions.  He  cites,  as  illustrr.tive 
of  the  familiar  doctrine,  Duncan  v.  Kearney,  72  Conn.  585, 
[45  Atl.  358],  and  Justy  v.  Erro,  16  Cal.  App.  519,  [117  Pac. 
575].  In  the  former  it  is  held  that  a  real  estate  agent  who 
first  calls  the  attention  of  the  purchaser  to  the  land  and  advises 
him  to  buy  it,  is  entitled  to  his  commission  thougli  the  deal  ia 
finally  negotiated  directly  with  the  owner  through  the  agent 
of  the  purchaser,  the  court  saying:  **The  trial  court  might 
reasonably  find  the  information  given  Smith  (the  purchaser) 
by  the  plaintiff,  that  the  defendant's  property  on  Prospect 
Street  was  for  sale,  with  the  advice  to  see  the  defendant  in 
regard  to  the  purchase,  to  be  the  foundation  on  which  the 
negotiation  resulting  in  such  sale  was  begun." 

In  the  Justy  case  it  is  declared  that  ''It  is  not  necessary 
that  the  broker  should  personally  have  conducted  the  negoti- 
ations between  the  principal  and  the  purchaser  leading  to  the 
sale,  nor  that  he  should  have  been  present  when  the  bargain 
was  completed,  nor  that  the  principal  should  at  the  time  have 
known  that  the  purchaser  was  one  found  by  the  broker.  It 
is  indispensable  and  sufficient  that  the  effort  of  the  broker  was 
the  procuring  cause  of  the  sale,  and  that,  through  his  agency, 
the  purchaser  was  brought  into  communication  with  the  seller, 
although  the  parties  themselves  negotiated  the  sale.'*  The 
principle  is  undoubtedly  well  established  and  there  is  some 
evidence  in  the  record  to  support  the  inference  that  plaintiff's 
assignors  gave  advice  and  information  that  led  the  vendee  to 
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purchase  the  property.  The  trial  court,  however,  found:  **4. 
That  said  lands  and  premises  were  sold  through  the  efforts  of 
Hansen  &  Caya,  real  estate  agents,  located  at  Sebastopol, 
California. 

**5.  That  snid  Lyman  &  Briggs  were  not  the  procuring 
cause  of  said  sale;  they  did  not  procure  a  contract  for  the 
purchase  of  said  premises  from  Qeo.  H.  Johnson  nor  from  any 
other  person;  they  did  not  bring  the  parties  together  or  in- 
troduce said  Geo.  H.  Johnson  to  defendant  herein." 

There  is  no  doubt  that  the  sale  was  consummated  through 
the  efforts  of  said  Hansen  &  Caya  and  there  is  also  substantial 
support  for  finding  No.  5. 

Johnson,  the  purchaser,  himself  testified  that  **Mr.  Mor- 
ford  called  my  attention  to  the  HaU  place  in  December  ol 
1910.  Then  I  met  Mr.  Caya  about  the  middle  of  December. 
Mr.  Caya  and  I  went  out  to  look  at  a  piece  of  property  beyond 
there.  He  says,  'Here's  the  Hall  place,  we  have  it  listed.' 
There  wasn't  much  said  about  it  that  I  remember  of  until  a 
short  time  before  I  bought  the  place.  I  saw  Mr.  Morford  on 
the  street  and  asked  him  if  he  thought  it  was  a  good  buy. 
*Yes,  sir,'  he  said,  *  it  is  a  good  buy;  it  will  pay  for  the  work 
and  the  interest.'  Also  a  Mr.  Byan  told  me  it  was  a  good  buy 
and  my  wife  and  I  talked  it  over  and  made  up  our  minds 
to  buy  it."  It  is  true  that  the  witness  also  talked  with  Lyman 
and  Briggs  about  the  property  and  they  informed  him  of  their 
contract  of  agency  and  advised  him  to  purchase,  but  this  was 
after  Johnson  had  seen  the  place  and  after  his  said  conversa- 
tion with  Morford  and  also  with  Caya.  It  also  appears  that 
Lyman  &  Briggs  did  not  take  Johnson  to  the  place  at  any  time 
nor  introduce  him  to  the  owner  of  the  property.  It  is  there- 
fore a  fair  inference  that  plaintiff's  assignors  were  not  the 
procuring  cause  of  the  sale. 

Another  theory  upon  which  plaintiff  claims  the  commission 
is  that  the  property  was  sold  by  the  owner  for  less  than 
thirteen  thousand  dollars.  The  contract  of  agency,  as  already 
seen,  provided  for  such  contingency,  and  admittedly,  if  the 
owner  violated  said  provision  he  would  be  liable  for  the 
commission. 

It  is  true,  though,  that  if  he  intended  to  rely  upon  this  cir- 
cumstance, according  to  the  usual  and  orderly  method  of  plead- 
ing he  should  have  set  it  forth  in  his  complaint.    In  one  count 
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he  might  have  presented  the  theory  of  a  sale  through  the 
agency  of  his  assignors  and  in  another  count,  of  a  sale  by  the 
owner  for  less  than  thirteen  thousand  dollars,  in  violation  of 
his  agreement.  The  issue  as  to  the  two  distinct  contingencies, 
upon  either  of  which  he  might  recover,  could  thus  have  been 
formally  and  clearly  presented.  The  complaint,  though,  as 
held  in  the  former  opinion,  may  be  comprehensive  enough  to 
include  the  latter  contention.  At  any  rate,  at  both  trials,  the 
whole  transaction  was  put  in  evidence,  without  objection,  and 
the  case  was  tried  upon  the  theory  that  the  violation  by  the 
owner  of  this  agreement  not  to  sell  the  property  for  less  than 
thirteen  thousand  dollars  was  an  issue  in  the  case. 

As  to  this,  the  position  of  appellant  is  that  a  rebate  to  the 
purchaser  was  made  by  agreement  between  the  owner  and 
Hansen  &  Caya  of  one-half  of  the  commission,  amounting  to 
the  sum  of  $317,  and  also  of  the  sum  of  $280  by  reason  of  a 
shortage  in  the  acreage  discovered  by  a  survey  of  the  land. 
In  addition,  it  is  claimed  that  some  personal  property  not 
mentioned  in  said  contract  of  agency  was  transferred  as  an 
additional  inducement  for  the  purchase  of  the  said  real  estate. 

There  is,  however,  in  the  record,  we  think,  support  for  the 
conclusion  that  there  was  no  violation  by  the  owner  of  his 
covenant  not  to  sell  for  less  than  thirteen  thousand  dollars. 
He  testified  that  he  knew  nothing  of  the  rebate  of  commission 
until  after  the  sale.  He  could  not  be  held  responsible,  of 
course,  for  any  private  agreement  of  that  character  between 
the  purchaser  and  the  agent.  We  must  accept  his  statement 
and  assume  that  he  acted  in  good  faith. 

There  is  also  evidence  that  the  agreement  as  to  the  survey 
of  the  land  was  subsequent  to  the  agreement  to  purchase  it  for 
the  sum  of  thirteen  thousand  dollars.  Mr.  Johnson  testified: 
*  *  The  next  day,  on  the  twelfth,  after  I  gave  him  the  check  for 
five  hundred  dollars,  the  money  was  paid  over  and  the  mort- 
gage was  given  that  day,  thirteen  thousand  dollars.  Mr.  Hall 
put  up  the  deed  while  the  title  of  the  property  was  being  per- 
fected. I  put  up  the  money  in  the  bank,  six  thousand  five 
hundred  dollars  in  drafts  and  six  thousand  five  hundred  dol- 
lars in  mortgage.'*  He  also  testified  that  *'We  agreed  to  sur- 
vey the  place  and  if  there  was  a  shortage  he  would  pay  it 
back,'*  and  furthermore,  that  this  was  after  the  said  trans- 
action as  to  the  deed  and  mortgage. 
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Of  the  personal  property  the  farming  implements  were  cov- 
ered by  the  said  contract  of  agency,  the  chickens  were  donated 
by  the  wife  of  the  owner,  and  the  only  thing  left,  one  small 
pig,  is  hardly  of  enough  consequence  for  the  law  to  regard. 

One  other  consideration  requires  attention.  It  appears 
from  the  findings  that  the  contract  of  agency  relied  upon  by 
plaintiff  was  executed  by  the  owner  of  the  property  and  that 
within  the  time  during  which  it  was  to  be  binding  the  prop- 
erty was  sold  by  agents,  Hansen  &  Caya,  for  the  sum  of  thir- 
teen thousand  dollars.  But,  as  already  seen,  the  owner  agreed 
that  if  the  property  was  sold  by  himself  or  through  any  other 
agency  than  Lyman  &  Briggs  he  would  pay  the  latter  ''a  com- 
mission of  two  per  cent  on  sale  price.**  The  legal  and  logical 
conclusion  from  the  findings  is,  therefore,  that  plaintiff  is 
entitled  to  judgment  for  the  sum  of  two  hundred  and  sixty 
dollars.  It  is  not  a  valid  objection  to  this  that  the  court  was 
without  jurisdiction  to  award  that  amount.  The  suit  having 
been  brought  to  recover  the  sum  of  six  hundred  and  fifty 
dollars  the  court  had  authority  to  direct  judgment  for  any 
amount  shown  by  the  evidence  to  be  due.  In  Derby  v.  Stevens. 
64  Cal.  289,  [30  Pac.  820],  it  is  said:  ''If  in  the  same  action 
he  demands  a  judgment  for  less  than  three  hundred  dollars 
against  any  of  the  defendants,  the  superior  court  has  no  juris- 
diction to  enter  a  judgment  in  plaintiff's  favor  against  those 
defendants  of  whom  he  has  so  demanded  less  than  three  hun- 
dred dollars.  But  when  the  plaintiflf  has  demanded  three 
hundred  dollars  or  more  as  against  any  defendant  the  district 
court  had,  and  the  superior  court  has  jurisdiction  to  enter  a 
judgment  for  less  than  three  hundred  dollars  against  said 
defendant.'* 

''In  ordinary  legal  actions  the  so  called  ad  damnum  clause 
of  the  complaint,  when  stated  in  good  faith  {Fix  v.  Sttssung, 
83  Mich.  561,  [47  N.  W.  340],  21  Am.  St.  Rep.  616,  and  notes) 
affords  the  test  of  jurisdiction,  and,  if  the  amount  equals  or 
exceeds  three  hundred  dollars,  the  superior  court  obtains  ju- 
risdiction and  may  render  judgment  for  any  lesser  sum  the 
evidence  may  justify.**  {MUler  v.  Carlisle,  127  Cal.  330,  [59 
Pac.  785].) 

Of  course,  a  separate  count  in  the  complaint  setting  forth 
this  theory  would  have  been  demurrable  on  jurisdictional 
grounds,  but  the  whole  transaction  having  been  shown  with- 
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out  objection,  and  the  court  having  found  as  aforesaid,  the 
plaintiff  should  be  awarded  the  relief  to  which  he  appears 
entitled. 

The  judgment  is  reversed,  therefore,  with  directions  to  enter 
judgment  for  plaintiff  for  the  sum  of  two  hundred  and  siztj 
dollars. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Or,  No.  1216.    Third  AppeUate  District.— Maj  23,  1914.] 

SOCIEDADE  DO  ESPIRITO  SANTO  (a  Corporation), 
Plaintiff  and  Respondent,  v.  SANTA  CLABA  VALLEY 
Bank  (a  Corporation),  et  al..  Defendants  and  Respond- 
ents ;  A.  O.  OEOROE,  Defendant  and  Appellant. 

PuBADiNO — Action  fob  Monst  had  and  Received— SntiKiNa  out  Paba- 
ORAPH  or  Answer  or  One  Defendant — Habicless  Ebbob. — In  aa 
action  by  an  aUeged  corporation  to  recover  money  claimed  to  have 
been  received  by  the  defendants  for  its  use  and  benefit,  error,  if 
any,  in  striking  out  a  paragraph  in  the  answer  of  one  of  the  defend- 
ants denying  the  corporate  existence  of  the  plaintiff  is  harmless, 
when  the  answer  of  another  defendant  contains  a  like  denial  and 
the  court  makes  its  finding  of  fact  on  the  issue  thus  raised. 

Id. — Denial  on  Information  and  Belief — When  not  Pebmissiblb. — 
It  is  not  error  to  strike  out  from  such  answer  a  denial,  on  informa- 
tion and  belief,  of  the  making  of  a  demand  by  the  plaintiff  on  the 
defendants  for  the  money  in  controversy.  A  defendant  cannot  deny, 
on  information  and  belief,  matters  of  which  he  has  actual  or  per- 
sonal knowledge;  in  such  eases,  a  positive  answer  is  required. 

Id. — Cboss-Goicflaint — Defect  of  Pabtiss — ^Deicubreb. — In  such  action 
a  cross-complaint,  filed  by  the  cross-complainant  as  an  individu^ 
and  not  on  behalf  of  the  members  of  any  unineorporated  assoeiation, 
and  praying  only  for  the  payment  of  money  to  an  unincorporated 
association  not  a  party  to  the  action,  is  demurrable. 

Id. — Habicless  Ebbob — Sustaining  Demurrer  to  Cross-oomplaint.— 
The  sustaining  of  a  demurrer  to  the  cross-complaint  of  one  of  the 
defendants,  if  error,  is  harmless,  if  the  demurrer  of  another  party 
to  the  cross-complaint  is  overruled  and  all  the  issues  raised  by  the 
cross-complaint  are  tried  and  determincfd. 

Id. — Issue  as  to  Inoorforation  of  Plaintiff — Matter  of  DEFENsSd — 
In  this  action  for  money  had  and  received  the  only  material 
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discloaed  by  the  record  is  y  betber  or  not  the  plaintiff,  known  hj  flM 
name  of  "Sociedade  do  Espirito  Santo/'  is  incorporated;  but  ibis 
is  no  matter  of  defense,  and  if  it  were  it  could  be  settled  bj  an 
examination  of  the  public  records. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    John  £.  Richards,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Will  M.  Beggs,  R.  C.  McComish,  Louis  Oneal,  Jas.  P.  Sex, 
and  Weinmann,  Wood  &  Cunha,  for  Appellant. 

H.  A.  Gabriel,  F.  L  Lemos,  C.  A.  Thompson,  and  Leib  & 
Leib,  for  Respondents. 

BURNETT,  J. — The  action  was  to  recover  the  sum  of 
$942.61,  which  plaintiff  alleged  had  been  received  by  the  de- 
fendants for  the  use  and  benefit  of  plaintiff.  The  appeal 
is  by  A.  G.  George  alone  and  is  from  the  judgment  on  the 
judgment-roll.  Defendant  George  filed  an  answer  and  cross- 
complaint,  the  first  paragraph  of  which  is  as  follows:  "This 
defendant  has  no  information  or  belief  sufficient  to  enable  him 
to  answer  paragraph  1  of  said  complaint,  and  therefore  denies 
that  the  Sociedade  do  Espirito  Santo  ever  was  or  is  now  a 
corporation,  or  ever  was  organized  or  existing  under  or  by 
virtue  of,  or  pursuant  to  the  laws  of  the  state  of  California, 
or  any  other  state."  In  the  second  paragraph  of  said  answer 
and  cross-complaint  is  the  following  statement:  **This  defend- 
ant has  no  information  or  belief  sufficient  to  enable  him  to 
answer,  and  therefore  denies  that  prior  to  the  bringing  of 
this  action,  or  at  all,  the  plaintiff  demanded  from  said  defend- 
ants, or  any  of  them,  the  payment  of  said  sum  of  $942.61.'' 

On  motion  these  averments  were  stricken  out  and  this  action 
of  the  court  and  its  order  sustaining  a  demurrer  to  appellant's 
cross-complaint  constitute  the  grounds  for  his  contention  that 
the  judgment  should  be  reversed. 

There  seems  to  be  no  merit  in  the  appeal  and  extended  con- 
sideration of  the  points  made  by  appellant  is  deemed  unneces- 
sary. Indeed,  we  may  as  well  adopt  the  succinct  statement  in 
respondent's  brief  as  a  sufficient  justification  of  the  action  of 
the  lower  court.  This  brief,  to  which  no  reply  has  been  made 
by  appellant,  is  as  follows: 

24  Oftl.  App.> 
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''1.  If  it  was  error  to  strike  out  paragraph  I  of  defendant 
George's  answer,  the  error  was  without  injury.  The  answer 
of  the  defendant,  Santa  Clara  Valley  Bank,  contained  a  like 
denial  on  information  and  belief  and  the  court  made  its  finding 
of  fact  on  the  issue  thus  raised. 

**2.  It  was  not  error  to  strike  out  paragraph  II  of  the 
defendant  George's  answer.  He  had  actual  knowledge  of 
whether  demand  had  been  made  upon  him  and  his  denial 
thereof  on  information  and  belief  was  an  evasion  of  the 
statute.  A  defendant  cannot  deny  knowledge  of  his  own  acts ; 
nor  can  he  deny  knowledge  of  allegations  which  include  per- 
sonal transactions  with  him.  In  such  cases  a  positive  answer 
is  required.  (1  Bncy.  of  Plead.  &  Prac,  p.  813;  Brown  v. 
Scott,  25  Cal.  189,  196;  Lovdand  v.  Gamer,  74  Cal.  298,  300, 
[15  Pac,  844] ;  Oribble  v.  Columbus  Brew.  Co.,  100  Cal.  67, 
[34Pac.  527].) 

**3.  The  demurrer  to  the  cross-complaint  was  properly  sus- 
tained. Defendant  George  did  not  file  his  cross-complaint  on 
behalf  of  the  members  of  any  unincorporated  association  but 
as  an  individual.  The  prayer  of  his  cross-complaint  does  not 
demand  any  relief  for  himself  but  asks  the  court  to  order  the 
money  paid  to  some  unincorporated  association  that  is  not  a 
party  to  the  action.  There  was  therefore  a  defect  of  parties 
cross-defendant  and  a  defect  of  parties  cross-complainant. 

**Said  cross-complaint  is  uncertain  for  the  reasons  stated  in 
paragraph  V  of  plaintiff's  demurrer  to  the  cross-complaint. 
The  sustaining  of  the  demurrer  to  the  cross-complaint  was 
without  injury  to  the  defendant  George  for  the  reason  that 
the  defendant,  Santa  Clara  Valley  Bank,  demurred  to  said 
cross-complaint  and  said  demurrer  was  overruled.  Answer 
was  filed  to  said  cross-complaint  by  the  defendant  bank  and 
all  the  issues  raised  by  the  cross-complaint  were  tried  by  the 
court  and  determined  by  the  findings." 

Indeed,  an  examination  of  the  record  discloses  the  fact  that 
the  only  material  issue  was  whether  said  $942.61  belonged  to 
an  incorporated  or  to  an  unincorporated  association  known  by 
the  name  of  '*Sociedade  do  Espirito  Santo."  But,  as  we  may 
presume  the  identity  of  the  thing  from  the  identity  of  the 
name,  the  only  serious  controversy  seems  to  have  been  over 
the  question  whether  said  society  was  incorporated  or  not. 
This,  of  course,  would  be  no  matter  of  defense,  and  if  it  had 
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been  it  could  have  been  settled  by  an  examination  of  the  public 
records. 

At  any  rate,  the  cause  was  determined  by  the  court  upon  its 
merits  and  no  good  reason  whatever  has  been  suggested  for 
interference  with  the  judgment.    It  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Gt.  No.  1172.    Third  Appellate  Bistrict^December  87,  1918,  May  28, 

1914.] 

RIVERDALE  RECLAMATION  DISTRICT  NO.  805,  Re- 
spondent,  v.  W.  F.  SHIMMIN  et  al.,  Appellants. 

Reclamation  District — Action  to  Dstebmine  Leqalitt  of  Assess- 
ment— OvESRATiNO  OF  BENEFITS. — In  an  action  under  section  3493  H 
of  the  Political  Code  to  determine  the  validity  of  an  aaaeflsment 
levied  by  a  reclamation  district  for  the  construction  of  a  levee,  the 
landowner  may  show  in  defense  that  there  haa  been  a  material  over- 
rating of  benefits  and  consequent  injuries  to  the  taxpayers,  whether 
such  overrating  is  the  result  of  fraud  or  negligence  on  the  part  of 
the  commissioners. 

Id. — Question  of  Benefits — Discretion  of  Commissioners  in  Deter- 
mining.— But  in  the  application  of  this  rule,  the  statute  contem- 
plates that  considerable  discretion  shall  be  exercised  by  the  commis- 
■ionen  in  the  determination  of  the  question  as  to  benefits  which 
win  accrue  to  the  several  tracts  of  land  included  in  the  district; 
and  that  while  an  arbitrary  assessment  cannot  be  levied,  the  judg- 
ment of  the  commissioners  upon  the  assessment,  after  a  view  of 
the  lands  contemplated  by  the  statute,  must  be  presumed  to  have 
been  the  result  of  a  consideration  of  all  the  elements  necessary  to 
a  just  apportionment  of  the  assessment. 

lo.— Presumption  Raised  bt  Section  3463  of  Political  Code — ^Whsn 
Inapplicable. — The  presumption  raised  by  section  3463  of  the 
Political  Code  to  the  effect  that  the  assessment-list  of  the  commis- 
sioners or  a  certified  copy  thereof  is  prima  facie  evidence  of  the  mat- 
ters therein  contained,  and  that  such  assessment  was  levied  in  pro- 
portion to  benefits  to  be  derived  from  the  works  of  reclamation, 
may  under  some  circumstances  be  sufficient  to  support  a  finding  of 
the  propriety  and  equality  of  the  assessment,  but  where  the  eom- 
miasioners  themselves  testify  directly  and  fully  as  to  the  method 
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pnnraed  by  tbem  in  apportioning  the  charges  upon  the  land,  there  is 
no  room  for  the  play  of  the  presumption,  and  their  testimony  should 
be  looked  to  as  a  guide  to  what  they  did. 
Id. — Assessment  fob  Levee—Arbitraby  Scalf — Values  and  Benefits. 
If  the  commissioners  of  a  reclamation  district,  in  levying  an  assess- 
ment to  construct  a  levee,  arbitrarily  proceed  on  the  theory  that  no 
assessment  should  be  less  than  one  nor  more  than  ten  dollars,  and  do 
not  take  into  account  the  value  of  the  land  at  the  time  of  the  as- 
sessment and  its  probable  enhancement  from  the  construction  of  the 
improvement,  and  the  evidence  shows  a  wide  defparture  in  the  result 
reached  from  the  proportionate  increase  in  the  respective  values  of 
the  various  tracts  of  land,  a  court  ia  warranted  in  setting  aside  the 
assessment. 

Id.  —  Matters  roR  Consideration  in  Levying  Assessicent  —  Prior 
Levees — Ck>NDiTiON  op  Land. — In  levying  such  assessment  the  com- 
missioners should  take  into  consideration  the  levees  that  have  pre- 
viously been  constructed  and  their  relation  to  the  protection  of  the 
land  from  overflow,  and  they  should  also  take  into  consideration 
existing  conditions  of  the  land  as  they  are  at  the  time  of  the  assess- 
ment. 

Id. — ^Value  Of  Land — Consideration  of  Increase  from  Improvement. 
The  commissioners  should  take  into  consideration  the  value  of  the 
land  at  the  time  of  the  assessment  as  contrasted  with  its  value  after 
the  completion  of  the  improvement;  and  the  value  is  either  the 
intrinsic  or  the  market  value,  but  there  is  no  way  of  determining 
the  intrinsie  ezoept  by  applying  the  test  of  the  market  value. 

Id. — ^DXFPERENGB  IN   YALUX  OF  LAND   BiFOBB  AND  AFTBB  IMPROVEMENT 

AS  Measurr  of  Benefits. — One  method  of  ascertaining  the  propor- 
tionate benefits  to  the  land  from  the  levee,  is  to  determine  the  value 
of  the  land  before  and  after  the  improvement,  the  difference  being 
the  measure  of  the  benefit;  but  this  is  not  necessarily  the  only 
method. 
Id. — Payment  by  Part  of  Landowners — Whether  Bars  Setting  Aside 
OF  Assessment. — The  fact  that  an  assessment  levied  by  a  reclama- 
tion district  has  been  paid  by  many  of  the  landowners  without  com- 
plaint, and  by  a  few  over  objection,  will  not  deter  a  court  from 
setting  aside  the  assessment,  if  its  inequalities  are  palpable  and 
important  and  it  would  be  a  gross  injustice  to  some  of  the  land- 
owners to  enforce  the  charges  as  made  by  the  commissioners. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  trial.  H.  Z.  Austin, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Cartwright  ft  CashiHy  for  Appellants. 

M.  E.  Harris,  Sutherland  ft  Barbour,  Devlin  ft  DeTlin, 
and  Oeorge  ft  Hinsdale  for  Respondent 

BURNETT,  J.— The  action  was  brought  by  respondent, 
under  section  3493^  of  the  Political  Code,  to  determine  the 
validity  of  an  assessment  levied  on  the  lands  of  appellants 
and  others  situated  within  said  reclamation  district.  The 
amount  involved  was  sixteen  thousand  five  hundred  dollars, 
and  it  was  to  be  expended  principally  for  the  purpose  of  erect- 
ing a  levee  along  the  north  line  of  tiie  district,  this  line  being 
the  south  bank  of  a  certain  watercourse  known  as  Murphy 
Slough.  It  is  stated  by  appellants  that  ''the  regularity  of  the 
organization  of  plaintiff  is  not  involved  in  the  action  and  the 
matters  at  issue  were  the  legality  of  the  method  adopted  by 
the  commissioners  of  assessment  in  apportioning  the  amount 
of  the  assessment  on  the  different  parcels  of  land  in  the 
district" 

The  assessment  is  questioned  on  various  grounds,  one  of 
which  is  that  ''the  commissioners  of  assessment,  in  estimating 
the  benefits  which  the  various  pieces  of  land  in  the  district 
will  derive  from  the  proposed  works  of  reclamation,  failed  to 
take  into  consideration  the  greater  proportionate  increase  in 
market  value  of  lands  adjoining  Murphy  Slough  which  will 
by  the  construction  of  the  new  levee  and  for  the  first  time  be 
reclaimed  from  overfiow  and  the  less  proportionate  increase 
in  market  value  of  lands  in  other  portions  of  the  district 
already  reclaimed  and  protected  from  overfiow  at  the  time  of 
the  formation  of  the  district" 

There  is  no  doubt  of  the  rule  that,  in  an  action  like  this  to 
test  the  legality  of  the  assessment,  the  landowner  may  show 
in  defense  that  "there  has  been  a  material  overrating  of  bene- 
fits and  consequent  injuries  to  the  taxpayers  whether  such 
overrating  be  the  result  of  fraud  or  negligence  of  the  com- 
missioners." (Hagar  v.  Reclamation  District,  111  U.  S.  701, 
[28  L.  Ed.  569,  4  Sup.  Ct.  Rep.  663] ;  Reclamation  District  v. 
PhiUips,  108  Cal.  310;  [39  Pac.  630,  41  Pac.  335] ;  Redama- 
Hon  District  v.  Sets,  117  Cal.  164,  [49  Pac.  131].) 

In  applying  the  rule,  however,  we  must  observe  the  prin- 
ciple contended  for  by  respondent  and  stated  in  Reclamation 
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District  No.  7  v.  Shermm,  11  Cal.  App.  399,  [105  Pac  277], 
as  follows:  ''It  is  clear  that  the  statute  contemplates  that  con- 
siderable discretion  shall  be  exercised  by  the  commissioners  in 
the  determination  of  the  question  as  to  benefits  which  will 
accrue  to  the  several  tracts  of  land  included  in  the  district, 
that  while  an  arbitrary  assessment  cannot  be  levied,  the  judg- 
ment of  the  commissioners  upon  the  assessment,  after  a  view 
of  the  lands  contemplated  by  the  statute,  must  be  presumed 
to  have  been  the  result  of  a  consideration  of  all  the  elements 
necessary  to  a  just  apportionment  of  the  assessment. '^  The 
foregoing  is  manifestly  in  line  with  the  provision  of  section 
3463  of  the  Political  Code  to  the  effect  that  the  assessment- 
list  of  the  commissioners  or  a  certified  copy  thereof  is  T^rna 
facie  evidence  of  the  matters  therein  contained  and  that  said 
assessment  was  levied  in  proportion  to  benefits  to  be  derived 
from  said  works  of  reclamation.  This  presumption,  under 
some  circumstances,  might  be,  and,  no  doubt,  often  is,  suffi- 
cient to  support  a  finding  of  the  propriety  and  equality  of  the 
assessment,  but  here  it  can  hardly  be  said  that  there  is  any 
room  for  the  play  of  the  presumption  since  the  commissioners 
themselves  testified  directly  and  fully  as  to  the  method  pur- 
sued by  them  in  apportioning  the  charges  upon  the  land  and 
we  must  look  rather  to  their  testimony  as  a  guide  to  what  they 
did. 

J.  B.  Lewis,  one  of  the  commissioners,  testified:  ''The  scale 
on  which  we  assessed  the  lands  was  one  to  ten.  As  I  under- 
stood it  that  was  as  little  an  assessment  as  we  could  put  on 
any  piece  of  land — one  dollar,  and  ten  dollars  was  as  high  as 
we  could  put  on.  We  were  not  permitted  to  put  on  more  than 
that  and  nothing  less  than  that.  That  no  land  could  be  as- 
sessed for  more  than  ten  dollars  and  no  land  could  be  assessed 
for  less  than  one  dollar."  Mr.  George  Porsythe  testified  to 
the  same  effect  as  to  the  scale  and  furthermore:  ''We  went 
on  the  land  and  estimated  principally  from  the  map.  We 
went  on  every  piece  of  land.  All  three  of  the  commissioners 
were  together  at  the  time  of  the  assessment  and  talked  the 
matter  over."  The  other  commissioner,  H.  L.  Ward,  testified 
similarly  and,  in  addition:  "In  arriving  at  what  would  be 
the  proper  assessment  we  considered  the  benefits  derived  by 
the  land.  It  depended  first  on  the  quality  of  the  land.  A 
good  piece  of  land  can  be  benefited  more  than  a  poor  piece 
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can,  tlat  is  nearly  almost.  The  other  is  the  way  it  lies  with 
reference  to  the  levees  and  land  lying  close  to  the  levee  gets 
more  seepage  than  the  piece  further  away,  the  same  quality 
of  land  a  quarter  of  a  mile  from  the  levee  is  really  benefited 
more  than  a  piece  of  land  adjoining  the  levee,  and  also  a  lia- 
bility of  land  next  to  the  levee  to  be  damaged  more  than  one 
further  away.  We  didn't  take  into  consideration  any  of  the 
old  levied  ditch  banks  or  artificial  barriers  that  would  tend 
to  protect  some  of  the  lands  in  the  district,  and  those  pro- 
tected by  these  artificial  means  were  assessed  just  the  same 
as  if  the  artificial  protection  had  not  been  placed  there.  We 
didn't  take  into  consideration  those  ditch  banks  and  other 
levees  because  they  were  in  private  ownership.  We  didn't 
take  into  consideration  the  value  of  the  lands  at  the  time  of 
the  assessment  and  the  probable  enhancement  of  the  value  of 
the  various  pieces  of  land  after  the  construction  of  these  works. 
The  basis  was  simply  the  benefit  to  be  derived.  The  benefit 
of  real  property  would  enhance  its  value  if  it  was  a  benefit 
to  it.  We  didn't  take  into  consideration  that  the  lands  of 
Mr.  Cerini,  lying  north  of  the  old  levee,  were  subject  to  annual 
overflow,  and  were  not  suflSciently  safe  from  flood  to  render 
them  valuable  for  cultivation,  while  the  lands  lying  south, 
and  partially  protected,  were  all  in  a  state  of  cultivation.  T\'e 
took  into  consideration  simply  what  would  be  the  benefit,  as- 
suming that  these  ditches  or  this  old  levee  were  not  there  at 
all.  We  didn't  take  into  consideration  the  present  valuation 
of  these  lands  and  the  probable  increase  of  the  several  parcels 
after  the  construction  of  the  new  levee.  I  consider  that  the 
increased  value  is  a  measure  of  the  benefit."  As  to  other  land 
in  The  district  he  declared  also  that  they  did  not  take  into 
account  its  value  at  the  time  of  the  assessment  and  its  prob- 
able enhancement  from  the  construction  of  the  improvement. 
In  the  first  place,  it  may  be  remarked  that  the  integrity  of 
the  commissioners  is  not  called  in  question  nor  is  it  doubted 
that  they  acted  in  good  faith,  the  attack  being  upon  the  method 
of  the  assessment  and  the  accuracy  of  the  result.  Nor  is  it 
claimed  that  absolute  equality  is  possible  or  that  insubstan- 
tial irregularities  in  the  course  pursued  should  vitiate  the 
assessment  made.  The  contention  is,  however,  that  "direct 
and  invidious  discrimination  was  practiced  in  favor  of  the 
landowners  adjoining  Murphy  Slough,"  principally  for  the 
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reason  that  ''this  commission  in  apportioning  the  assessment 
failed  to  take  into  consideration  the  effect  of  the  proposed 
improvement  on  the  value  of  the  lands  adjoining  Murphy 
Slough  and  which  lands,  previous  to  the  construction  of  the 
levee,  had  never  been  and  could  not  be  cultivated,  and  which 
lands  as  shown  by  the  evidence  woulr^  increase  to  treble  its 
former  value/' 

We  shall  not  attempt  a  full  analysis  of  the  course  adopted 
by  the  commissioners.  It  may  be  suggested,  though,  that 
there  was  no  warrant  for  their  assumption  that  one  dollar  an 
acre  was  the  lowest  and  ten  dollars  the  highest  assessment 
that  could  be  levied.  If  they  were  satisfied  that  some  of  the 
land  was  benefited  to  the  extent  of  twenty  or  more  dollars 
per  acre,  and  other  land  not  more  than  fifty  cents,  they  should 
have  so  apportioned  the  assessment. 

Again,  the  scale  adopted  was  an  arbitrary  one,  and  though 
it  might  be  a  convenience  and  not  necessarily  productive  of 
injustice,  the  manner  of  its  application,  as  declared  by  the 
commissioners,  exhibits  the  element  of  conjecture  as  a  promi. 
nent  factor  in  the  determination  of  the  comparative  values 
of  the  various  tracts  of  land.  It  is  also  true,  we  think,  that 
the  commissioners  should  have  taken  into  consideration  the 
levees  that  had  been  constructed  and  their  relation  to  the  pro- 
tection of  the  land  from  overflow.  It  is  true  that  little  im- 
portance might  have  been  attached  to  this  circumstance  and 
small  allowance  made  for  it  but  it  was  a  feature  intimately 
connected  with  the  consideration  of  any  additional  benefit  that 
might  be  afforded  by  the  construction  of  the  proposed  levee. 
The  commissioners  should  take  into  consideration  existing  con- 
ditions of  the  land  as  it  is  at  the  time  of  the  assessment. 
{Beclamation  District  v.  Burger,  122  Cal.  447,  [55  Pac.  156].) 

But  the  most  serious  objection  grows  out  of  the  indifference 
of  the  commissioners  to  the  consideration  of  the  value  of  the 
land  at  the  time  of  the  assessment  and  after  the  completion  of 
the  improvement.  The  only  practicable  and,  it  would  seem, 
the  only  possible  measure  of  the  benefit  to  the  land  is  found 
in  its  value.  The  land  is  benefited  as  its  value  is  increased. 
If  the  land  is  increased  in  value  to  the  extent  of  fifty  dollars 
an  acre  it  is,  of  course,  benefited  to  that  amount.  The  true 
method  is  to  determine,  then,  the  value  of  the  land  before 
and  after  the  construction  of  the  improvement  and  the  differ- 
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ence  is  the  measure  of  the  benefit.  And  tkia  value  is  either 
the  inirinsie  or  the  market  value.  But  whether  one  or  the 
other,  the  result  is  the  same,  since  we  have  no  way  of  deter- 
mining the  intrinsic  except  by  applying  the  test  of  the  market 
value.  This  matter  is  discussed  in  City  of  Los  Angeles  v. 
Pomeroy,  124  Cal.  597,  [57  Pac.  585],  wherein  it  is  held  that 
the  market  or  exchange  value  of  the  property  is  the  only 
criterion  of  its  actual  value  and  '* actual  value,"  as  used  in 
section  1249  of  the  Code  of  Civil  Procedure,  means  ''actual 
market  value." 

There  seems  no  dissent  from  the  rule  quoted  by  appellants 
from  the  authorities  as  follows:  ''Undoubtedly,  the  simplest, 
fairest,  and  most  just  rule  and  one  which  conforms  to  the 
underlying  theory  of  local  assessments  is  that  the  existence 
and  amount  of  special  benefits  is  to  be  determined  by  the  effect 
of  the  improvement  upon  the  market  value  of  the  property 
which  it  is  claimed  is  benefited  by  such  improvement.  If  the 
construction  of  such  improvement  increases  the  market  value 
of  such  property,  such  property  receives  a  benefit  and  the 
amount  of  such  benefit  is  measured  by  the  amount  of  such 
increase."  (Chicago  Union  I'raction  Co.  v.  Chicago,  204  111. 
363,  [68  N.  E.  519  and  69  N.  E.  850] ;  Marion  Bond  Co.  v. 
Johnson,  29  Ind.  App.  294,  [64  N.  E.  626] ;  City  of  Allegheny 
V.  Black's  Heirs,  99  Pa.  St.  154.) 

In  re  Purman  Street,  17  Wend.  (N.  T.)  649,  in  an  action 
to  determine  the  damages  and  benefits  from  the  opening  of 
a  street,  it  was  said,  through  Bronson,  J.:  "There  can  be  no 
other  practicable  guide  for  the  commissioners  than  the  in- 
trinsic value  of  the  land  and  that  value  depends  on  the  uses 
to  which  it  may  be  applied  or  the  price  it  will  bring  in  the 
market." 

In  the  case  of  Lipes  v.  Hand,  104  Ind.  503,  [1  N.  B.  871, 
4  N.  E.  160],  in  the  consideration  of  an  assessment  for  the 
construction  of  drains,  the  court  quotes  with  approval  the 
following  from  Judge  Cooley:  "The  only  safe  and  practicable 
course  and  the  one  which  will  do  equal  justice  to  all  parties 
is  to  consider  what  will  be  the  influence  of  the  proposed 
improvement  on  the  market  price  of  the  property." 

It  is  admitted  that  the  landowner  should  not  be  charged 
with  general  but  with  special  benefits  only  and  it  is  equally 
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clear  that  special^benefits  are  coextensive  with  the  augmenta- 
tion of  value. 

Of  course,  the  consideration  of  market  value  is  a  matter 
largely  of  opinion  as  is  the  question  of  benefits,  but  it  is  im- 
poss.  Je  to  determine  the  latter  apart  from  the  former  and 
no  better  test  can  be  suggested  or  applied  to  the  problem  than 
the  increased  price  that  the  land  would  probably  bring  in  the 
market  after  the  improvement  is  completed.  Indeed,  bearing 
in  mind  the  fact  that  the  benefit  to  the  land  is  to  be  estimated 
by  a  pecuniary  standard,  it  seems  hard  to  conceive  how  any 
conclusion  could  be  reached  without  considering  the  probable 
increase  in  the  market  value.  The  proper  course  is  mani- 
festly, as  we  have  suggested,  the  commissioners  applying  their 
own  knowledge  of  values  and  supplementing  this,  if  neces- 
sary, by  information  obtained  from  others.  Substantially  this 
course  should  be  adopted  although  there  may  be  no  conscious 
recognition  of  each  definite  step  in  the  process. 

It  does  not  necessarily  follow  from  the  foregoing  that  an 
assessment  made  according  to  the  method  pursued  by  the 
commissioners  here  should  be  set  aside.  Such  scale  may  be 
adopted  and  the  land  classified  as  was  done,  and  unless  the 
apportionment  were  shown  to  be  clearly  unequal  and  unjust, 
it  should  not  be  disturbed.  Of  course,  the  main  desideratum 
is  the  conclusion  as  to  the  proportionate  benefits.  And  the 
commissioners  might  make  a  substantially  just  and  accurate 
adjustment  by  the  method  which  they  adopted.  The  trouble 
here  is,  however,  that  all  the  evidence  shows  a  wide  departure 
in  the  result  reached  from  the  proportionate  increase  in  the 
respective  values  of  the  various  tracts  of  land.  We  may  take 
the  testimony  of  S.  Zanolini  as  an  example  of  all  the  evidence 
on  the  subject:  '*I  am  familiar  with  land  values  in  that  neigh- 
borhood. I  know  what  the  prices  have  been  for  the  last  twenty 
years,  what  has  been  sold.  I  know  the  market  value  of  prop- 
erty generally  in  that  neighborhood.  I  consider  the  market 
value  of  my  land  there  about  $125  an  acre.  In  my  judgment 
my  land  will  not  increase  in  value  by  reason  of  the  old  levee. 
I  think  Mrs.  Adams's  land  without  this  new  reclamation  worth 
about  as  much  as  mine — the  same  with  Mr.  Andrews  and  Mr. 
Hancock.  The  lands  lying  north  of  this  old  levee  and  were 
subject  to  overflow  only  was  worth  about  $30  an  acre  for  what 
pasture  they  could  get  out  of  it.    I  would  consider  $30  an 
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acre  a  fair  price  for  it.  Assuming  that  this  new  reclamation 
levee  will  make  that  land  as  safe  as  the  land  south  of  the  old 
levee,  that  land  will  be  worth  $125  an  acre.  It  is  better  land 
than  I  have  got,  richer  land.  ...  I  think  that  Mr.  Harlan  *s, 
Mr.  Barritt's  and  Mr.  Schmidt's  land  north  of  the  levee  would 
have  been  worth  about  $30  an  acre  without  reclamation.  The 
land  belonging  to  Mr.  Barritt,  Mr.  Harlan  and  a  portion  of 
Mr.  Schmidt's  reclaimed  by  the  new  levee  is  worth  about  $125 
to  $150  an  acre  because  it  is  good  rich  land." 

It  is  not  contended  that  the  assessment  was  anything  like 
what  the  foregoing  estimate  would  require,  nor  was  any 
attempt  made  at  the  trial  to  refute  the  testimony  of  defend- 
ants and  their  other  witnesses  as  to  values. 

It  is  stated  by  respondent  that  **Many  of  the  landowners 
within  the  district  have  paid  their  assessments  without  com- 
plaint. A  few  more  objected  to  paying.  We  submit  that, 
if  any  irregularities  are  found  to  exist  in  the  assessment, 
they  are  not  of  suflScient  importance  to  justify  the  invalida- 
tion of  the  entire  assessment  and  the  consequent  entangle- 
ment of  the  affairs  of  the  district."  Such  consequences,  if 
possible,  should,  of  course,  be  avoided.  But  according  to  the 
record  before  us  the  inequalities  of  the  assessment  are  palpa- 
ble and  important  and  it  would  be  a  gross  injustice  to  some 
of  the  landowners  to  enforce  the  charges  as  made  by  the 
commissioners.  It  may  be  suggested,  also,  that  on  a  new 
trial  plaintiff  might  be  able  to  show  that  the  assessment  is 
not  so  greatly  disproportionate  to  the  increase  in  the  values 
of  the  land  as  to  demand  a  different  adjustment. 

But,  as  before  indicated,  the  record  showing  no  substantial 
conflict  and  all  the  evidence  pointing  to  the  conclusion  that 
the  assessment  was  not  at  all  in  proportion  to  benefits,  we 
think  the  judgment  and  order  denying  the  motion  for  a  new 
trial  should  be  reversed  and  it  is  so  ordered 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  granted  by 
the  district  court  of  appeal  on  January  26,  1914,  and  on 
May  23,  1914,  on  the  rehearing  thereof,  the  following  opinion 
was  rendered: 
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BUENETT,  J. — When  the  cause  was  called  for  argument 
on  the  rehearing  it  was  stated  by  its  counsel  that  respondent 
had  concluded  to  abide  by  the  former  judgment  of  this  court 
reversing  the  lower  court  and  that  steps  had  already  been 
taken  to  secure  another  assessment  of  the  lands  within  the 
district.  It  was  furthermore  stated  that  as  far  as  respond- 
ent was  concerned  the  petition  for  rehearing  was  the  result 
of  a  misunderstanding  on  the  part  of  one  of  the  attorneys 
for  the  reclamation  district.  Respondent  was  willing  to 
confess  error,  but,  in  view  of  possible  embarrassment  that 
might  be  occasioned  to  other  districts  if  we  should  reafiSrm 
the  portion  of  the  former  opinion  referring  to  the  method 
of  assessment  by  ascertaining  the  difference  between  the 
market  value  of  the  land  before  and  after  the  improvement,  it 
was  suggested  that  the  reversal  be  placed  upon  the  other 
grounds  discussed.  There  seems  to  be  no  valid  objection  to 
this  course,  and,  while  conmiending  to  conmiissioners  the 
propriety  of  adopting  the  method  of  assessment  outlined  in 
the  former  opinion  ante,  p.  595,  [141  Pac.  1079],  for  the  pur- 
poses of  this  case  it  is  not  necessary  to  hold  and  we  do  not 
hold  that  said  method  is  the  only  valid  one  that  may  be 
adopted  to  ascertain  the  proportionate  benefits  to  the  land. 

For  other  irregularities  stated  and  in  accordance  with  re- 
spondent's admission  of  erorr,  the  judgment  and  order  are 
reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concorred. 


[Crim.  No.  478.    First  Appellate  DiBtriet.—May  26,  1914.] 

THE  PEOPLE,  Respondent,  v.  SAMUEL  GRUBB,  Appel- 

lant. 

Gbimimal  Law — Pandering — Attempt  to  Ck)MMiT — Suiticiengt  of 
Evidence. — The  law  reeognizes  meh  a  crime  as  an  attempt  to  com- 
mit pandering,  and  the  evidence  in  thia  case  is  snfficient  to  support 
the  verdict  of  conviction  of  an  attempt  to  commit  the  offense  of 
procuring  a  place  for  a  female  as  an  inmate  of  a  house  of 
prostitution. 
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Id. — Attempt  to  Commit  Ckimi — ^What  Gonstitutks. — ^To  eonstitnto 
the  erime  of  an  attempt  to  commit  a  crime,  the  acts  of  the  defendant 
mast  go  80  far  that  thej  would  result  in  the  accomplishment  of  the 
erime  unless  frustrated  bj  extraneous  eireumstances,  and  the  refusal 
of  a  female  to  accept  the  place  procured  for  her  in  a  house  of  pros- 
titution is  such  an  extraneous  circumstance,  where  the  erime  charged 
is  an  attempt  to  commit  pandering. 

Id. — Attempt  to  Commit  Pandebxno — ^What  Constitutes. — ^Where  a 
man  in  Los  Angeles  makes  arrangements  bj  letter  with  a  keeper  of 
a  house  of  prostitution  in  San  Francisco  for  a  woman  in  Los  An- 
geles to  enter  such  house  for  purposes  of  prostitution,  and  assists 
the  woman  in  leaving  Los  Angeles  and  going  to  San  Francisco,  and 
she  is  there  met  by  the  keeper  and  taken  to  the  house,  he  is  guilty 
of  an  attempt  to  commit  pandering,  although  the  woman  stays  in 
the  house  only  a  few  hours  and  leayes  it  without  there  engaging  in 
sexual  intercourse. 

Id. — Venue  or  Cbime — Offense  Pabtlt  OoMMrmD  in  Two  Counties. 
The  crime  in  such  case  may,  under  section  781  of  the  Penal  Code, 
be  prosecuted  either  in  Los  Angeles  County  or  in  the  eity  and  county 
of  San  Francisco. 

Id. — Evidence — Commission  of  Similak  Offenses. — In  such  prosecution 
evidence  is  admissible,  for  the  purpose  of  showing  the  intent  of  the 
accused,  that  about  a  year  before  he  committed  a  similar  offense. 

Id. — Instructions  to  Jury — When  Do  not  Amoxtnt  to  Coebgion. — 
Where,  on  a  trial  for  pandering,  the  original  charge  to  the  jury 
makes  no  reference  to  the  right  to  find  the  accused  guilty  of  an 
attempt  to  commit  the  crime,  it  is  not  eoercion  for  the  court  to  give 
an  instruction  on  the  subject  of  attemping  to  commit  the  offense, 
where  the  jury  requests  such  upon  their  return  to  the  courtroom  for 
further  instructions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  refus- 
ing a  new  trial.    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  T.  Barrett,  and  Carl  E.  Lindsay,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Riordan, 
Deputy  Attorney-General,  for  Beapondent. 

KERRIGAN,  J. — ^The  defendant  was  charged  by  informal 
tion  with  the  erime  of  pandering,  alleged  to  have  been  com- 
mitted by  willfully  and  feloniously  procuring  for  a  female 
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person  a  place  as  an  inmate  of  a  house  of  prostitution.  lie 
was  tried,  and  convicted  of  an  attempt  to  commit  pandering, 
and  sentenced  to  three  and  one-half  years'  confinement  in  a 
state  prison. 

From  the  record  it  appears  that  the  defendant,  upon  learn- 
ing from  the  prosecutrix  (both  of  whom  were  at  that  time 
residing  in  Los  Angeles)  that  she  would  like  to  go  to  San 
Francisco  and  there  take  up  her  residence,  suggested  to  her 
that  he  could  arrange  for  her  to  stay  with  a  lady  friend  of 
his  in  that  city,  who,  he  said,  had  been  his  mistress,  and  who 
was  at  the  present  time  there  conducting  a  house  of  prosti- 
tution at  620  Jackson  Street.  With  the  consent  of  the 
prosecutrix  the  defendant  communicated  with  the  keeper  of 
that  house,  whose  name  was  Rose  Marks,  and  ultimately  it 
was  arranged  that  the  prosecutrix  should  go  to  San  Fran- 
cisco and  stay  with  Rose  Marks  for  the  purpose,  according  to 
the  testimony  of  the  prosecutrix,  of  engaging  in  the  lodging 
house  business.  The  communications  passing  between  the 
defendant  and  Rose  Marks,  as  narrated  to  the  witness  Wis- 
kotchill  by  the  defendant,  are  testified  to  by  the  witness  as 
follows:  **He  said  he  did  write  a  letter  to  this  Rose  Marks, 
asking  her  if  she  could  use  another  girl  in  this  house  .  .  . 
and  that  he  received  a  reply  from  Rose  Marks  saying  yes, 
that  she  could  use  another  girl.  He  said  he  then  answered 
that  letter  and  said  he  would  send  her  up.''  The  defendant^ 
agisted  the  prosecutrix  in  leaving  Los  Angeles,  and  she  was 
met  at  San  Francisco  by  Rose  Marks  as  had  been  previously 
arranged  between  the  latter  and  the  defendant,  and  was 
immediately  escorted  by  her  to  the  Jackson  Street  resort. 
Upon  arriving  there  Rose  Marks  assisted  the  prosecutrix  to 
remove  her  wraps,  and  showed  her  to  a  room,  saying,  "Now 
this  will  be  your  room."  The  latter  remained  in  that  house 
that  night  four  or  five  hours,  and  during  that  time  was  im- 
portuned to  engage  in  sexual  intercourse  by  visitors  to  the 
brothel,  but  refused  all  such  importunities.  About  2  o'clock 
that  night  the  prosecutrix  and  Rose  Marks  left  the  Jackson 
Street  house  and  spent  the  remainder  of  the  night  at  a  hotel. 
The  next  day  they  returned  to  620  Jackson  Street  for  a 
short  time,  and  then  went  houseluinting,  apparently  looking 
for  a  place  where  they  as  partners  and  keepers  could  conduct 
the  business  of  prostitution.     The  record   also  shows  that 
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about  a  year  prior  to  the  circumstances  giving  rise  to  this 
ease  the  defendant  was  in  Los  Angeles  looking  for  girls  for 
Rose  Alarks's  house,  and  that  upon  that  occasion  he  sent  a 
girl  to  her  house  in  San  Francisco,  who  remained  there  for 
several  months  as  a  prostitute. 

Whatever  may  have  been  the  intent  and  purpose  of  the 
prosecutrix  in  coming  to  San  Francisco,  whether,  as  she 
claimed,  to  keep  a  respectable  lodging  house  with  Rose  Marks, 
or  to  engage  in  prostitution,  it  is  plain  that  the  evidence 
warrants  the  conclusion  that  the  defendant  intended  that  she 
should  occupy  a  room  in  the  house  of  Rose  Marks  for  the 
latter  purpose.  He  did  all  he  was  in  a  position  to  do  to 
effect  that  end,  and  the  realization  of  his  purpose  was  only 
defeated  by  the  refusal  of  the  prosecuting  witness  to  engage 
in  prostitution  in  the  room  procured  for  her.  The  evidence, 
therefore,  supports  the  verdict  of  an  attempt  to  commit  the 
crime  charged,  unless  as  asserted  by  defendant  there  is  no 
such  crime  known  to  our  law  as  an  attempt  to  commit  pander- 
ing. 

It  is  not  disputed  by  appellant  that  a  person  prosecuted 
for  a  crime  may  be  convicted  of  an  attempt  to  commit  it; 
but  it  is  asserted  that  there  are  some  crimes  the  nature  of 
which  precludes  the  possibility  of  an  ** attempt*'  to  commit 
them;  that  the  person  charged  is  either  guilty  of  the  com- 
pleted offense  or  not  at  all,  and  that  the  offense  of  pandering 
comes  within  this  class.  As  an  illustration  the  crime  of 
assault  with  intent  to  commit  rape  is  cited,  where  the  at- 
tempt to  commit  the  rape  is  the  assault  itself.  And  the  rea- 
son why  it  is  not  possible  to  commit  the  offense  of  an  attempt 
to  pander,  is  stated  by  the  appellant  to  be  that  the  essential 
ingredient  in  this  crime,  as  charged  against  the  defendant, 
is  an  intention  on  the  part  of  the  female,  for  whom  a  room 
or  place  is  procured,  to  occupy  it  for  the  purpose  of  prostitu- 
tion; and  that  where  no  such  intent  is  shown  to  exist  all 
other  acts  are  mere  preparation;  and  that  when  such  intent 
is  shown  to  exist  the  crime  is  complete,  and  is  not  an  attempt. 

So  far  as  the  general  proposition  is  concerned  as  to  the 
impossibility  of  attempting  to  commit  the  offense  of  pro- 
curing a  place  for  a  female  person  as  an  inmate  of  a  house 
of  prostitution,  we  think  it  quite  clear  that  such  an  attempt 
is  possible.    An  illustration  readily  occurs  to  the  mind.    If 
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A,  being  a  prostitute,  requests  B,  her  friend,  to  procure  for 
her  a  room  for  the  purpose  of  prostitution  in  the  house  of 
C,  and  B  applies  to  C  for  such  room,  and  his  request  is  re- 
fused, it  seems  quite  clear  that  an  attempt  to  commit  the 
crime  has  been  made  by  B,  but  has  failed  of  completion  hy 
the  refusal  of  G  to  give  the  room.  And,  while  the  case  is 
not  so  clear  as  the  illustration  given,  it  also  seems  to  us  that 
if  B  procures  from  C  a  room  in  the  latter 's  house  of  prostitu- 
tion for  A,  having  reason  to  believe  and  with  the  intent  that 
A  will  occupy  it  for  the  purpose  of  prostitution,  and  C  in 
concert  with  B  introduces  A  into  that  room  for  that  purpose, 
an  attempt  has  been  made  by  B  to  commit  the  crime  of  pro- 
curing a  place  for  A  as  an  inmate  of  a  house  of  prostitution, 
although  the  offense  is  not  completed  because  A,  for  reasons 
totally  disconnected  with  B,  refuses  to  occupy  the  room  for 
the  purpose  indicated.  But  for  the  refusal  of  A  to  occupy 
the  place  for  the  purpose  intended  by  B,  B's  offense  would 
have  been  complete. 

To  constitute  the  crime  of  an  attempt  to  commit  a  crime, 
the  acts  of  the  defendant  must  go  so  far  that  they  would 
result  in  the  accomplishment  of  the  crime  unless  frustrated 
by  extraneous  circumstances  (1  Wharton  on  Criminal  Law,  10 
ed.,  sec.  181;  Clark  &  Marshall's  Law  of  Crimes,  2d  ed., 
sec.  123.)  In  the  present  case,  the  acts  of  the  defendant 
would  have  resulted  in  the  commission  of  the  offense  with 
which  he  was  charged  but  for  the  refusal  of  the  prosecuting 
witness  above  indicated,  and  this  refusal  we  hold  to  be  the 
extraneous  circumstances  which  prevented  the  completion  of 
the  crime. 

These  views  are  not  in  conflict  with  the  case  of  People  y. 
Matsicura,  19  Cal.  App.  75,  [124  Pac.  882].  There  the  de- 
fendant was  convicted  of  the  crime  of  pandering,  and  not 
of  an  attempt;  and  as  the  evidence  there  showed  that  the 
female  person  had  not  become  an  inmate  of  the  house,  and 
that  a  room  had  not  even  been  selected  for  or  allotted  to 
her,  the  court  held  that  the  crime  of  pandering  had  not 
been  committed.  That  case  would  be  authority  that  the  de- 
fendant here  was  not  guilty  of  the  completed  offense,  but  it 
does  not  support  his  contention  that  he  could  not  be  convicted 
under  the  evidence  of  an  attempt  to  commit  it.  On  the  con- 
trary, the  logical  sequence  of  the  reasoning  in  that  case  would 
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lead  to  and  support  the  conclusion  arrived  at  in  the  ease  at 
bar. 

The  defendant,  as  we  have  seen,  was  charged  with  the 
crime  of  pandering;  and  in  the  original  charge  to  the  jury 
no  reference  was  made  to  their  right  to  find  him  guilty  of 
an  attempt  to  commit  such  crime.  After  retiring,  the  jury 
returned  into  court  for  further  instructions;  and  the  court 
then  instructed  them  on  the  subject  of  an  attempt  to  commit 
the  offense;  and  it  is  claimed  by  the  defendant  that  the  cir- 
cimistances  under  which  they  were  so  charged  amounted  to 
an  intimation  by  the  court  that  it  desired  a  conviction.  Prom 
a  careful  reading  of  the  record  it  appears  that  a  request  for 
instructions  as  to  an  attempt  was  made  by  the  jury,  and 
hence  it  cannot  be  said  that  the  trial  judge  by  giving  them 
such  instructions  attempted  to  coerce  the  jury. 

The  interviews  between  the  defendant  and  the  prosecuting 
witness  and  some  of  the  assistance  rendered  by  him  to  her, 
which  constituted  the  attempt  to  commit  the  crime  charged, 
took  place  in  the  county  of  Los  Angeles ;  and  for  that  reason 
the  defendant  claims  that  the  superior  court  of  the  city  and 
county  of  San  Francisco,  where  the  case  was  tried,  had  no 
jurisdiction.  The  crime,  as  we  have  already  seen,  comprised 
a  series  of  acts  committed,  some  in  Los  Angeles,  and  some  in 
San  Francisco ;  under  which  circumstances  the  superior  court 
of  either  of  said  counties  had  jurisdiction.  (Pen.  Code, 
sec.  781.) 

Over  the  objection  of  the  defendant  testimony  was  ad- 
mitted tending  to  show  that  about  a  year  prior  to  the  com- 
mission of  the  offense  here  charged,  the  defendant  at  Los 
Angeles  procured  a  place  for  another  woman  as  a  prostitute, 
at  642  Jackson  Street  in  San  Francisco,  also  kept  by  Rose 
Marks;  and  that  he  told  that  woman  that  he  was  in  Los 
Angeles  trying  to  get  girls  for  Rose  Marks,  who  ran  a  house 
of  prostitution  in  San  Francisco.  The  defendant's  intent 
in  sending  the  prosecuting  witness  to  Rose  Marks  was  an 
essential  ingredient  in  the  crime  charged,  and  in  fact  was 
the  only  substantial,  controverted  point  in  the  case.  It  is 
plain  that  evidence  of  previous  similar  offenses  by  the  de- 
fendant was  admissible  for  the  purpose  of  showing  guilty 
intent     {People  v.  Arnold,  17  CaL  App.  68,  74,  [118  Pac 
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729].)     It  follows,  therefore,  that  the  court  committed  no 
error  in  admitting  this  testimony. 

The  judgment  and  order  denying  the  defendant's  motion 
for  a  new  trial  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  23,  1914,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  ooort 
on  July  24, 1914. 


[Crim.  No.  481.    First  Appellate  District.— May  27,  1914.] 
THE  PBOPLB,  Respondent,  v.  ROSB  MARKS,  Appellant. 

Criminal  Law — ^Pandering — ^Attbmpt  to  CJommit— Admissibilitt  and 
SuFFicncNCT  or  Evidence. — In  this  prosecution  of  the  keeper  of  a 
house  of  prostitution  for  attempting  to  commit  the  crime  of  pan- 
dering by  aiding  another  person  in  procuring  the  prosecuting  witness 
as  an  inmate  of  the  house,  the  evidence  offered  by  the  prosecution 
was  admissible  and  sufficient  to  support  a  verdict  of  conviction,  al- 
though the  prosecuting  witness,  when  placed  in  the  house,  remained 
there  only  a  few  hours,  and  while  there  refused  to  engage  in  sexoal 
intercourse. 

Id. — Attempt  to  Ck)MMiT  Pandering — ^Whether  Conviction  Sustain- 
able.— Such  verdict  is  not  open  to  attack  on  the  theory  thai  there 
is  no  such  crime  under  the  statutes  as  an  attempt  to  commit  pander- 
ing; and  that  if  there  is  such  a  crime,  provision  is  made  by  law  for 
its  punishment  as  a  substantive  offense,  not  as  an  attempt. 

Id. — Attempt  to  €k)MMiT  Crime — Interpretation  of  Section  664  or 
Penal  Code. — The  provision  of  section  664  of  the  Penal  C6de  that 
"every  person  who  attempts  to  commit  any  crime,  but  fails,  or  is 
prevented  or  intercepted  in  the  perpetration  thereof,  is  punishable, 
where  no  provision  is  made  by  law  for  the  punishment  of  such 
attempts,"  applies  exclusively  and  must  be  confined  to  "attempts" 
designated  by  the  statute  as  such,  and  does  not  refer  generally  to 
acts  done  in  the  attempt  to  commit  one  crime  which,  if  done  with- 
out relation  to  the  offense,  might  be  separately  punished. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  and  from  an  order  re- 
fusing a  new  triaL    William  P.  Lawlor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  B.  Kelly,  and  Herbert  Choynski,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Bespondent. 

KEBBIGAN,  J. — The  defendant  was  charged  by  informa- 
tion with  procuring  for  one  Camille  Meining  a  place  as  an 
inmate  of  a  house  of  prostitution,  one  of  the  offenses  desig- 
nated by  section  1  of  the  act  of  February  8,  1911  (Stats. 
1911,  p.  9)  as  pandering.  She  was  tried  for  such  offense 
upon  the  theory  that  she  aided  and  abetted  one  Samuel  Grubb 
in  its  commission.  The  jury  found  her  **  guilty  of  the  crime 
of  an  attempt  to  commit  the  crime  of  pandering."  From 
the  judgment  of  imprisonment  in  the  state  prison  for  a  period 
of  two  years  she  has  appealed,  as  also  from  an  order  denying 
her  motion  for  a  new  trial. 

The  points  relied  upon  for  a  reversal  of  the  judgment  and 
order  are:  errors  of  the  trial  court  in  the  admission  of  evi- 
dence; that  the  evidence  is  not  sufficient  to  support  the  ver- 
dict, and  that  there  can  be  no  such  thing  as  an  attempt  to 
commit  pandering,  of  which  the  defendant  was  found  guilty. 

On  the  first  point  it  is  sufficient  to  say  that  the  specific  evi- 
dence pointed  out  in  appellant's  brief,  the  admission  of  which 
is  claimed  to  be  error,  was  received  without  objection.  The 
statement  of  appellant's  counsel  that  "objection  was  made 
to  the  entire  line  of  testimony  dealing  with  statements  made 
by  Sam  Grubb  in  Los  Angeles  and  conversations  had  with 
him  there,  upon  the  ground  that  the  same  is  incompetent, 
irrelevant,  inmiaterial,  hearsay,"  is  not  borne  out  by  the 
record.  This  objection  was  made  to  the  specific  question, 
*'What  did  he  say,  if  anything,  with  respect  to  the  business 
you  were  to  go  into  with  Bose  Marks!"  This  question  was 
permitted  to  be  answered ;  and  the  answer,  so  far  from  being 
prejudicial  to  the  defendant,  tended  rather  to  exculpate  her 
from    the    offense   charged.    We   hardly   think    counsel    is 
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serious  in  urging  this  contention,  and  that  it  should  be  classed 
with  another  statement  in  his  brief  to  the  effect  that  **We 
also  asi»ign  as  error  the  admission  of  each  and  every  part  of 
the  evidence  introduced  at  the  trial." 

The  next  contention  of  appellant  is  that  the  evidence  is 
insuflScient  to  support  the  judgment,  or,  as  the  matter  is  put 
by  counsel,  there  is  no  evidence  to  support  a  judgment  of 
conviction. 

The  evidence  shows  that  Camille  Meining,  the  prosecuting 
witness,  a  woman  almost  blind,  was  residing  in  a  rooming 
house  in  Los  Angeles,  and  there  met  one  Samuel  Grubb. 
They  became  friendly  owing  to  little  acts  of  kindness  ren- 
reded  by  Qrubb  to  her,  necessitated  by  her  defective  vision. 
Desiring  for  the  benefit  of  her  health  and  other  reasons  to 
leave  Los  Angeles,  and  having  been  informed  that  the  climate 
of  San  Francisco  was  more  salubrious,  she  mentioned  the 
matter  to  Qrubb,  who  then  told  her  that  he  had  a  friend  in 
San  Francisco  and  would  write  to  her,  suggesting  that 
Camille  Meining  go  and  stay  with  her.  He  stated  that  this 
friend  was  a  keeper  of  houses  of  prostitution,  but  had  a  nice 
room  in  a  fiat  where  she  herself  lived.  As  the  matter  was 
talked  over  it  developed  that  Camille  was  expecting  to  re- 
ceive a  sum  of  money,  and  expressed  the  desire  to  go  into 
business  with  this  friend.  Grubb  thereupon  undertook  to 
write  to  Rose  Marks  (the  defendant  and  the  friend  in  ques- 
tion) proposing  the  matter  to  her;  and  a  few  days  afterwards 
came  to  Camille  and  said:  ''I  got  an  answer  from  the  old 
girl,  and  she  tells  me  to  send  the  girl  at  once."  The  prose- 
cuting witness  stated,  when  testifying  to  this  matter,  that 
Grubb  ** swept  the  telegram  across  my  face  and  says,  'Here 
is  your  answer:  Send  girl  at  once.  Everything  is  0.  K.' 
aud  that  the  telegram  was  signed  'Rose  Marks.'  "  The 
language  of  this  telegram  seems  to  have  created  some  sus- 
picion in  her  mind  as  to  the  precise  nature  of  Grubb  *8  com- 
munication to  his  San  Francisco  friend,  and  she  then  said 
to  Grubb,  **I  would  rather  she  write.  I  don't  believe  you 
wrote  her  so  she  understood  exactly."  Grubb  then  wrote 
a  letter,  to  which  he  received  an  answer  from  Rose  Marks; 
also  a  telegram,  the  latter  reading,  **Send  party,"  and  the 
letter  urging  haste.  Camille  then  agreed  to  go  to  Rose 
Islarks;  accordingly  she  came  to  San  Francisco,  being  met  by 
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her  at  the  railroad  depot,  and  escorted  by  her  to  a  house  of 
prostitution  at  620  Jackson  Street.  Arriving  there  Rose 
Marks  took  off  Camille's  veil  and  coat,  conducted  her  to  a 
bedroom,  set  her  suitcase  and  things  on  the  bed,  and  said, 
*'Now  here,  this  will  be  your  room."  The  house  was  crowded 
with  male  visitors,  some  of  whom  approached  the  prosecuting 
witness  with  the  proposal  that  they  engage  in  sexual  inter- 
course, offering  her  money,  all  of  which  offers  she  declined, 
and  requested  to  be  taken  from  the  house.  There  was  testi- 
mony of  other  witnesses  that  No.  620  Jackson  Street  was 
conducted  by  Rose  Marks  as  a  house  of  prostitution.  The 
defendant  offered  herself  as  a  witness,  and  referring  to 
Camille,  said  ''She  told  me  she  was  staying  in  a  hotel  there 
(Los  Angeles),  and  of  course  she  did  not  exactly  come  out 
and  tell  me  what  she  was  doing,  but  I  understood  she  was  there 
just  as  well  as  anybody  else;  they  make  money  in  any  hotel.'' 
When  arrested  she  stated  to  the  ofiScer:  **I  received  a  letter 
from  Mr.  Orubb  saying  he  had  a  girl,  and  asked  me  if  I 
needed  another  in  620  Jackson  Street.  I  answered  by  letter 
and  told  him  I  did.  After  getting  her  I  took  her  to  620 
Jackson  Street  that  night."  The  defendant  took  the  wit- 
ness stand,  and  testified  that  she  was  acquainted  with  Grubb, 
had  known  him  for  two  years  and  a  half;  had  met  him  a 
number  of  times  in  her  house  of  prostitution;  that  she  had 
never  asked  him  to  interest  himself  in  getting  a  partner  for 
her,  and  did  not  know  where  he  got  the  idea  that  she  wanted 
one. 

We  think  the  evidence,  of  which  the  foregoing  covers  the 
salient  points,  justified  the  jury  in  bringing  in  its  verdict 
of  an  attempt  to  commit  the  crime  charged. 

Finally,  the  defendant  contends  that  the  verdict  is  invalid, 
for  the  reason  that  there  is  no  such  crime  under  our  statutes 
as  an  attempt  to  commit  pandering;  and  that  if  there  be 
such  a  crime,  provision  is  made  by  law  for  its  punishment  as 
a  substantive  offense  and  not  as  an  attempt 

In  support  of  this  position  defendant  cites  section  664  of 
the  Penal  Code.  That  section  reads  as  follows:  "Every  per- 
son who  attempts  to  commit  any  crime,  but  fails,  or  is  pre- 
vented or  intercepted  in  the  perpetration  thereof,  is  punish- 
able, where  no  provision  is  made  by  law  for  the  punishment 
of  such  attempts,  as  follows  •  •  ."    It  wiU  be  observed  that 
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this  section  is  not  concerned  with  defining  crimes  or  attempts 
to  commit  crimes,  but  merely  with  the  punishment  of  at- 
tempts to  commit  them.  The  argument  of  counsel  is  that 
the  defendant,  not  having,  according  to  the  verdict  of  the 
jury,  succeeded  in  committing  the  crime  charged,  and  the 
acts  of  which  she  was  found  guilty  constituting,  as  he  claims, 
a  substantive  crime  punishable  as  such,  no  punishment  can 
be  meted  out  to  her  under  the  verdict  of  the  jury,  which 
designates  her  offense  as  an  "attempt."  It  is  pointed  out 
that  the  statute  defining  pandering  enumerates  a  series  of  a 
dozen  or  more  acts  any  one  of  which  may  constitute  the 
crime;  and  he  asserts  that  it  is  impossible  to  fail  in  the  at- 
tempt to  commit  one  of  those  acts  without  succeeding  in 
committing  another  of  them;  that  consequently,  if  the  jury 
returns  a  verdict  of  attempting  to  commit  one  of  them,  the 
defendant  cannot  be  punished  under  such  verdict  because  the 
acts  performed  by  the  defendant  in  the  abortive  attempt 
themselves  constitute  a  substantive  crime  for  which  a  punish- 
ment is  specifically  provided  by  law. 

This  contention  of  counsel  rests  upon  two  assumptions, 
with  neither  of  which  can  we  agree:  1.  That  an  act  per- 
formed in  the  attempt  to  commit  the  crime  of  pandering 
in  one  of  the  methods  described  in  the  statute,  is  exactly 
covered  by  another  of  such  methods,  and  can  be  prosecuted 
and  punished  by  charging  such  act  alone;  and  2.  That  even 
if  an  act  done  in  an  attempt  to  commit  a  given  crime  should 
incidentally  elsewhere  in  the  Penal  Code  be  made  itself  a  sub- 
stantive offense,  it  cannot  be  punished  as  an  attempt  to  com- 
mit the  given  crime. 

We  think  that  the  language  of  section  664,  "where  no  pro- 
vision is  made  by  law  for  the  punishment  of  such  attempts," 
applies  exclusively  and  must  be  confined  to  "attempts" 
designated  by  the  statute  as  such;  and  does  not  refer  gen- 
erally to  acts  done  in  the  attempt  to  commit  one  crime  and 
which,  if  done  without  relation  to  the  offense,  might  be 
separately  punished.  For  instance,  in  an  attempt  to  commit 
burglary  a  door  or  window  is  fractured.  Such  damage  to 
property  might,  separately  considered,  come  within  the 
definition  of  malicious  mischief;  but  the  offender  convicted 
of  an  attempt  to  commit  burglary  where  burglary  was 
charged  would  not  be  heard  to  say  that  he  could  not  be  pun- 
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ished  for  such  attempt  because  hia  fracture  of  the  door  or 
window  was  itself  an  offense  punishable  by  law.  And  so  in 
the  present  case,  though  the  acts  committed  by  the  defend- 
ant might  possibly  bring  her  within  another  description  of 
the  offense  of  pandering,  yet  being  done  in  an  attempt  to 
commit  the  particular  act  charged  in  the  information,  she 
cannot  object  to  having  her  offense  punished  as  an  attempt. 

What  we  have  said  on  this  question  disposes  also  of  the 
defendant's  objection  to  the  court's  charge  to  the  jury  on  that 
subject. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurredi 


[OIt.  No.  1478.    Second  Appellate  District.— May  28,  1914.] 

WM.  H.  POLKINGHORN,  as  Administrator  of  the  Estate 
of  Nick  Shannas,  Deceased,  Appellant,  v.  RIYER- 
SIDE  PORTLAND  CEMENT  COMPANY  (a  Corpo- 
ration).  Respondent. 

App«AL--Bn*L  OF  Exceptions — Nbcessitt  of  Statement  of  Entiee 
Eyidenoe. — The  party  proposing  a  bill  of  exceptions  is  required 
only  to  set  forth  therein  a  record  of  so  much  of  the  proceedings  as 
will  illustrate  the  error  claimed,  and  it  is  the  duty  of  the  opposite 
party  to  propose,  if  he  is  able  to,  such  amendments  as  will  show 
that  the  alleged  errors  were  cured  or  rendered  nonprejudiciaL  It 
will  not  be  presumed  that  if  omitted  evidence  had  beefn  supplied  a 
different  case  would  be  shown,  but  the  presumption  will  be  that  the 
record  does  exhibit  aU  matters  material  to  a  consideration  of  the 
points  presented. 

In. — Action  fob  Wrongful  Death — ^Employee  at  Cement  Plant 
Caught  Between  Cae  and  Bins — Evidencb. — In  this  action  to 
recover  damages  for  the  death  of  a  laborer  at  the  cement  manufac- 
turing plant  of  the  defendant,  from  being  caught  between  a  car 
and  the  planking  of  rock  bins  located  in  close  proximity  to  the  track 
upon  which  the  car  was  being  backed,  there  was  no  error  in  refusing 
to  permit  a  witness  for  the  plaintiff  to  answer  a  question  as  to 
whether  he  knew  of  a  steel  car  being  run  on  the  track  at  or  near  the 
time  of  the  accident  which  was  so  wide  that  it  hit  the  side  of  the 
timbers. 
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Id.— BTxAMiNATioN  or  Witness— Question  Suggsstino  Oohglusion.— In 
Bueh  action  it  was  not  improper,  as  suggesting  a  eonelosioiiy  to  allow 
a  witness  to  say  that  eertain  planks  were  placed  "so  the  men  could 
go  from  this  half  of  the  bin  across  there." 

Id. — Answer  or  Witness — ^Use  or  Pronoun  in  Second  Person. — ^The 
testimony  of  a  witness,  in  describing  conditions  which  might  have 
affected  the  ability  of  the  deceased  to  observe  his  danger,  "I  never 
noticed  dust  thick  enough  there  that  you  could  not  see  a  distance  of 
one  hundred  fifty  feet,"  was  not  objectionable  on  the  theory  that 
because  the  witness  used  the  pronoun  in  the  second  person,  he  was 
not  giving  testimony  of  his  own  knowledge,  but  an  opinion  as  to 
what  persons  then  addressed  might  have  been  able  to  do. 

Id. — Dangerous  Premises — ^Bins  Close  to  Track — Evidence. — If  the 
complaint  in  such  action  alleges  that  there  was  not  sufficient  spaoe 
for  any  human  being  to  stand  between  the  cars  and  any  of  the  struc- 
tures described,  including  the  "pit,"  witnesses  may  be  allowed  to 
testify  that  they  had  stood  beside  the  "pit"  when  cars  of  similar 
dimensions  to  that  which  crushed  the  deceased  passed  them  without 
coming  in  contact  with  their  persons. 

Id.— Assumption  or  Bisk— Instruction  Embracing  Only  Part  or 
Code  Section. — ^An  instruction  to  the  Jury,  in  the  language  of 
section  1970  of  the  C^vil  Code,  that  an  employer  "is  not  bound  or 
under  obligations  to  indemnify  his  employees  for  losses  suffered  by 
them  in  consequence  of  the  ordinary  risks  of  the  business  in  which 
they  are  employed,"  was  not  erroneous  because  omitting  that  part 
of  the  section  which  follows  and  which  provides,  '*nor  in  consequence 
of  the  negligence  of  another  person  employed  by  the  same  employer 
in  the  same  general  business,  unless  the  negligence  causing  the 
injury  was  committed  in  the  performance  of  a  duty  the  employer 
owes  by  law  to  the  employee,  or  unless  the  employer  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  culpable  employee.** 

Id. — ^Danger  or  Employment — Instructions  Regarding — ^When  not 
Misleading. — An  instruction  to  the  jury  that  "if  yon  believe  that 
the  business  of  working  on  and  about  a  railroad  track  is  a  dan- 
gerous and  hazardous  employment,  and  if  you  further  believe  that 
the  injuries  sustained  by  the  deceased  were  on  account  of  one  of  the 
dangers  or  hazards  ordinarily  incidental  to  such  business  of  work- 
ing on  or  about  railroad  tracks,  then  your  verdict  must  be  for  the 
defendant,"  was  not  misleading  when  considered  in  connection  with 
the  entire  charge. 

Id.— Assignment  or  Error  as  to  Instructions — ^iNsumciENcr  or 
Record. — A  specification  of  error  that  the  court  refused  to  give 
certain  instructions  asked  for  by  the  appellant  cannot  be  considered 
on  appeal,  if  the  text  of  such  instructions  does  not  appear  in  the 
record  outside  of  the  specifications. 
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APPEAL  from  an  order  of  the  Superior  Court  of  Riverside 
County  refusing  a  new  trial.    F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

M.  Bstudillo,  and  (3eo.  A.  French,  for  Appellant. 

Gumey  E.  Newlin,  and  H.  L.  Camahan,  for  Respondent 

JAMES,  J. — ^Decision  was  heretofore  made  in  this  cause 
and  a  rehearing  thereafter  granted.  The  rehearing  was  or- 
dered because  of  the  contention  of  appellant  that  certain  of 
the  points  relied  upon  for  reversal  were  not  treated  of  in  the 
opinion.  Upon  a  re-examination  of  the  record  and  briefs  the 
court  is  satisfied  that  the  judgment  heretofore  ordered  is  the 
correct  one  to  be  entered,  and  the  opinion  as  filed  on  Febru- 
ary  26,  1914,  is,  as  to  its  main  text,  readopted  as  follows : 

**This  action  was  brought  to  recover  damages  occasioned 
by  the  death  of  one  Nick  Shannas,  which  was  tOleged  to  have 
been  caused  through  the  negligent  acts  of  defendant.  Verdict 
was  in  favor  of  the  defendant,  and  plaintiff  has  appealed  from 
an  order  denying  his  motion  for  a  new  trial. 

"Nick  Shannas,  the  deceased,  was  employed  in  July,  1910, 
as  a  day  laborer  at  the  cement  manufacturing  plant  of  de- 
fendant. In  the  carrying  on  of  its  business  at  its  factory  the 
defendant  made  use  of  a  railroad  track  along  which  cars  were 
propelled  to  and  fro.  Close  beside  this  track  in  the  yard  of 
the  factory  was  a  rock  crusher  and  certain  rock  bins.  It  was 
necessary  for  the  convenient  handling  of  the  business  of  de- 
fendant that  the  rock  crusher  and  bins  should  be  placed,  and 
they  were  so  placed,  close  enough  to  the  railroad  track  to 
enable  material  to  be  quickly  handled  to  and  from  the  cars 
and  the  bins  and  crusher.  On  the  twenty-seventh  day  of 
July,  in  the  year  mentioned,  Shannas  was  engaged  at  his  work 
about  the  plant,  when,  as  was  a  common  occurrence,  several 
cars  were  backed  in  upon  the  railroad  track  toward  the  point 
where  the  bins  and  rock  crusher  were  located.  As  the  cars 
came  opposite  the  structures  mentioned,  Shannas  was  caught 
between  a  car  and  the  planking  and  killed.  It  was  alleged 
that  no  warning  was  given  of  the  approach  of  the  cars,  and 
further  that  the  rock  crusher  and  planking  were  negligently 
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located  close  to  the  track  so  as  to  render  the  place  dangerous 
and  unsafe  for  the  employees  to  perform  the  labor  required 
of  them. 

Appellant  first  assigns  as  error  rulings  of  the  court  made 
respecting  the  admission  of  testimony.  Respondent's  counsel 
suggest  that  these  alleged  errors  are  not  the  subject  of  review 
for  the  reason  that  the  bill  of  exceptions  does  not  purport  to 
contain  all  of  the  evidence,  and  that  in  such  cases  the  presump- 
tion will  be  that  the  rulings,  even  though  apparently  erro- 
neous, may  have  been  rendered  nonprejudicial  by  other  evi- 
dence introduced,  citing  Brotun  v.  Casey,  80  Cal.  504,  [22  Pac 
257].  From  the  very  short  opinion  rendered  in  that  case  it 
might  seem  that  some  color  of  authority  is  given  to  support 
respondent's  point,  but  reference  to  an  earlier  decision  of  the 
supreme  court,  as  well  as  to  later  ones,  and  also  to  decisions 
of  the  district  courts  of  appeal,  will  clear  the  question  of  any 
doubt  and  settle  it  against  respondent's  contention.  The  cor- 
rect rule,  as  established  by  those  cases,  is  that  the  party  pro- 
posing a  bill  of  exceptions  is  only  required  to  set  forth  therein 
a  record  of  so  much  of  the  proceedings  as  will  illustrate  the 
error  claimed,  and  that  it  is  the  duty  of  the  opposite  party 
to  propose,  if  he  is  able  to,  such  amendments  as  will  show  that 
the  alleged  errors  were  cured  or  rendered  nonprejudicial  It 
will  not  be  presumed  that  if  omitted  evidence  had  been  sup- 
plied a  different  case  would  be  shown,  but  the  presumption 
will  be  that  the  record  does  exhibit  all  matters  material  to  a 
consideration  of  the  points  presented.  (Abbey  Homestectd 
Assoc.  V.  WUlard,  48  Cal.  614 ;  Judson  v.  Lyford,  84  Cal.  505, 
[24  Pac.  286] ;  Sedan  v.  Tumey,  99  Cal.  649,  [34  Pac.  442] ; 
Couson  V.  Wilson,  2  Cal.  App.  181,  [83  Pac.  262] ;  Lunnun 
V.  Morris,  7  Cal.  App.  710,  [95  Pac.  907].) 

**  Error  is  assigned  because  the  court  refused  to  allow  a  wit- 
ness for  the  plaintiff  to  answer  the  following  question:  *Do 
you  know  of  a  steel  car  being  run  in  there  on  that  track  at 
or  near  the  time  of  the  accident,  which  was  so  wide  that  it  hit 
the  sides  of  the  timbers  t*  The  announced  purpose  in  the 
asking  of  this  question  was  to  show  knowledge  on  the  part  of 
respondent  of  the  dangerous  condition  at  the  place  where  the 
accident  occurred.  The  court  suggested  that  the  question 
would  be  allowed  if  it  was  shown  that  a  car  of  similar  dimen. 
sions  and  kind  to  that  used  at  the  time  of  the  accident  was 
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being  used  at  any  time  when  a  collision  happened  between  a 
ear  and  the  timbers.  Appellant  failed  to  qualify  the  question 
88  suggested  and  did  not  promise  to  follow  up  the  answer 
with  proof  of  similar  conditions  as  those  which  were  present 
at  the  time  of  the  accident.  It  may  also  be  noted  that  in  the 
question  asked  the  time  to  which  the  attention  of  the  witness 
was  directed  was  not  fixed  as  being  at  or  before,  but  *at  or 
near'  the  time  of  the  accident.  This  might  have  meant  either 
at,  before,  or  after  the  accident.  But  assuming  that  the  time 
indicated  by  the  question  was  that  pertinent  to  the  case,  it 
does  not  appear  that  error  was  committed.  Counsel  for  ap- 
pellant in  their  brief  say:  'We  contend  that  it  is  immaterial 
whether  the  car  which  hit  the  sides  of  the  bins  was  of  the 
exact  size  of  the  car  which  killed  Nick  Shannas  or  not,  if  it 
was  a  car  ordinarily  used  on  standard  tracks,  for  in  that  case 
defendant  would  have  knowledge  of  the  proximity  of  the  bins 
to  the  track  and  that  there  was  not  enough  room  between  the 
bins  and  the  sides  of  certain  cars  ordinarily  used  on  railroads 
for  a  man  to  stand  in  safety.'  The  conditions  as  to  the  loca- 
tion of  the  bins  and  timbers  were  fixed  and  respondent  would 
be  presumed  to  have  had  knowledge  of  those  conditions  as 
they  then  existed.  There  was  no  contention  made  that  appel- 
lant did  not  have  such  knowledge,  and  on  this  subject  the 
court,  at  the  request  of  appellant,  instructed  the  jury  as  fol- 
lows: 'You  are  further  instructed  that  in  this  case  the  plain- 
tiff is  not  required  to  prove  that  the  defendant  had  actual 
notice  or  knowledge  of  the  dangerous  condition  of  the  prem- 
ises, if  any,  of  its  tracks  or  any  structures  near  the  same,  pro- 
vided it  appears  from  the  evidence  that  said  company  in  the 
exercise  of  ordinary  care  of  inspection  and  supervision  thereof 
would  have  discovered  such  condition.'  Under  this  instruc- 
tion the  jury  must  have  understood  that  the  fixed  conditions 
as  to  the  size  and  width  of  ears  used,  as  well  as  the  proximity 
of  the  bins  and  timbers,  were  matters  of  which  respondent 
must  have  had  knowledge,  for  casual  observation  would  have 
fully  disclosed  it. 

''It  was  not  improper  as  suggesting  a  conclusion  to  allow  a 
witness  to  say  that  certain  planks  were  placed  'so  the  men 
could  go  from  this  half  of  the  bin  across  there.'  The  purpose 
for  which  the  planks  were  so  placed  was  a  matter  of  fact ;  as 
to  whether  they  were  sufficient  for  that  purpose,  or  whether  in 
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the  exercise  of  ordinary  care  for  his  safety  Shannas  migbt 
have  used  them,  was  a  question  for  the  jury. 

''One  witness  testified,  in  describing  conditions  which  might 
have  affected  the  ability  of  the  deceased  to  observe  his  danger: 
'I  never  noticed  dust  thick  enough  there  that  you  could  not 
see  a  distance  of  150  feet.'  The  objection  to  this  answer  rests 
upon  very  slight  foundation.  It  is  argued  that  because  the 
witness  used  the  peroonal  pronoun  in  the  second  person,  he 
was  not  giving  testimony  of  his  own  knowledge,  but  an  opinion 
as  to  what  persons  then  addressed  might  have  been  able  to  do. 
The  phrase  was  couched  in  words  of  common  habit  that  could 
not  reasonably  have  been  misunderstood  by  the  jury. 

''Among  the  specifications  of  error  are  some  which  set  forth 
that  the  court  refused  to  give  certain  instructions  asked  for 
by  appellant.  The  text  of  such  instructions  does  not  appear 
in  the  record  outside  of  the  specifications,  and  therefore  this 
court  has  no  means  of  determining  the  merits  of  the  points 
made  under  those  assignments." 

The  particular  matters  adverted  to  in  the  petition  for  re- 
hearing are  now  to  be  considered :  It  was  objected  that  testi- 
mony given  by  two  witnesses,  Parker  and  Kindred,  was 
incompetent.  These  witnesses  testified  that  they  had  stood 
beside  the  "pit"  when  cars  of  similar  size  and  dimensions 
to  that  which  crushed  the  Oreek  passed  them  without  coming 
in  contact  with  their  persons.  The  point  where  these  wit- 
nesses stated  they  had  stood  was  within  eleven  to  twenty-three 
feet  from  where  Shannas  was  killed  and  was  at  the  place 
where  Shannas  performed  his  work.  Plaintiff  had  alleged  in 
his  complaint  that  the  only  outlet  from  the  point  where 
Shannas  was  engaged  in  shoveling  rock  on  the  morning  of 
the  accident  "was  along  the  track  upon  which  said  cars  were 
approaching;  that  said  rock  pile  and  planking  and  said  rock 
crusher  and  pit  were  so  close  to  the  track  that  there  was  not 
space  sufi&cient  for  a  human  being  to  stand  between  said  box- 
cars and  the  same,  and  by  reason  of  said  facts  that  said  prem- 
ises were  dangerous,  inadequate  in  size  and  unsafe  to  work 
upon."  By  this  allegation  plaintiff  asserted  that  there  was 
not  sufficient  space  for  any  human  being  to  stand  between  the 
cars  and  any  of  the  structures  described,  including  the  "pit." 
The  testimony  of  the  two  witnesses  mentioned  was  pertinent 
as  furnishing  some  evidence  in  contradiction  of  the  facts 
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alleged  and  relied  upon  by  plaintiff  to  show  the  unsafe  con- 
dition of  the  place  where  Shannas  was  employed  on  the  day 
he  was  killed. 

The  court  gave  to  the  jury  the  following  instruction:  "You 
are  instructed  that  an  employer  is  not  bound  or  under  obliga- 
tion to  indemnify  his  employees  for  losses  suffered  by  said 
employees  in  consequence  of  the  ordinary  risks  of  the  business 
in  which  they  are  employed ;  and  that  if  you  believe  from  the 
evidence  that  the  injuries  sustained  by  said  Nick  Shannas  were 
sustained  in  consequence  of  the  ordinary  risks  of  the  business 
in  which  he  was  employed  at  the  time  of  his  injuries,  there  is 
no  obligation  on  the  part  of  the  defendant  to  indemnify  said 
Nick  Shannas  or  his  heirs  at  law  for  the  injuries  sustained  by 
said  Nick  Shannas,  and  your  verdict  must  be  for  the  defend- 
ant.'' It  is  contended  that  this  instruction  was  erroneous  in 
that  it  did  not  make  a  complete  statement  of  certain  provisions 
of  section  1970  of  the  Civil  Code.  That  portion  of  the  in- 
struction which  was  taken  literally  from  the  code  embodied 
that  sentence  appearing  in  the  instruction  and  ending  with 
the  semicolon  after  the  word  ** employed.'*  The  omitted  part 
of  that  portion  of  the  code  section  claimed  to  be  important 
for  consideration  followed  immediately  after  the  portion  that 
was  quoted  and  is  as  follows:  ''nor  in  consequence  of  the 
negligence  of  another  person  employed  by  the  same  employer 
in  the  same  general  business,  unless  the  negligence  causing 
the  injury  was  committed  in  the  performance  of  a  duty  the 
employer  owes  by  law  to  the  employee,  or  unless  the  employer 
has  neglected  to  use  ordinary  care  in  the  selection  of  the 
culpable  employee ;  .  .  ."  It  does  not  appear  that  the  omitted 
provisions,  as  is  contended  by  appellant,  are  to  be  taken  as  in 
qualification  of  the  general  statement  that  an  employer  is  not 
liable  for  damages  occurring  in  consequence  of  the  ordinary 
risks  of  the  business  in  which  the  injured  employee  is  en- 
gaged. If  this  construction  be  the  correct  one,  then  the  in- 
struction as  g^ven  was  free  from  error  in  that  it  presented 
clearly  and  definitely  the  one  proposition  to  the  jury  which  is 
set  forth  in  the  opening  sentence  of  the  section  referred  to. 

Another  instruction  is  referred  to  and  is  made  the  subject 
of  the  criticism  that  its  statement  of  the  law  was  prejudicially 
erroneous.  It  is  numbered  XXIII  and  is  as  follows:  "You 
are  instructed  that  if  you  believe  that  the  business  of  working 
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on  and  about  a  railroad  track  is  a  dangerous  and  hazardous 
employment,  and  if  you  further  believe  that  the  injuries  sus- 
tained by  said  Nick  Shannas  were  on  account  of  one  of  the 
dangers  or  hazards  ordinarily  incidental  to  such  business  of 
working  on  or  about  railroad  tracks,  then  your  verdict  must 
be  for  the  defendant."  It  is  first  argued  that  the  instruction 
required  the  jury,  where  they  formed  any  belief  or  opinion 
that  the  business  of  working  on  or  about  a  railroad  track  was 
a  dangerous  one,  the  other  facts  stated  concurring,  to  find 
in  favor  of  the  defendant  and  did  not  tell  them  that  such  be- 
lief so  engendered  in  their  minds  must  be  a  reasonable  belief 
and  conclusion  drawn  from  the  evidence ;  secondly,  that  the 
instruction  was  erroneous  in  that  it  eliminated  the  application 
of  the  ''last  dear  chance  doctrine."  It  is  difficult  to  under- 
stand how  the  jury  could  have  been  misled  so  far  as  to  assume 
that  any  conclusion  which  they  might  arrive  at,  whether  drawn 
from  the  evidence  or  not,  in  regard  to  the  dangerous  and 
hazardous  character  of  the  business  of  working  on  or  about  a 
railroad  track,  or  as  to  the  injuries  of  Shannas  having  been 
sustained  on  account  of  one  of  such  dangers,  would  be  suffi- 
cient to  require  a  verdict  in  favor  of  the  defendant.  The  in- 
structions as  a  whole  were  quite  complete,  and  when  this  in- 
struction is  considered  in  connection  with  the  entire  charge 
it  is  not  misleading  in  terms  or  effect.  Furthermore,  at  the 
request  of  plaintiff,  the  jury  were  fully  charged  as  to  the  re- 
sponsibility of  defendant  to  answer  in  damages  if  the  facts 
were  such  as  to  show  a  liability  under  the  "last  clear  chance 
doctrine." 
The  order  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


Digitized  by  LjOOQ  IC 


May,  1914.]  People  v.  LusiNom.  623 


[Crim.  No.  494.     First  Appellate  District.— Maj  29,  1914.] 

THE    PEOPLE,    Respondent,    v.    AUGUST    LUSINCHI, 

Appellant. 

CiUMiNAL  Libel — ^Use  op  Innuendoes — Supficienot  op  Inpobmation — 
Demurrer. — Ad  article,  alleged  to  be  defamatory  and  to  have  been 
published  of  and  concerning  another,  cannot  have  its  words  and 
phrases  enlarged  beyond  their  natural  import  and  plain  and  ordinary 
meaning  by  innuendo,  and  in  case  this  is  attempted  in  the  informa- 
tion the  romedy  is  by  way  of  demurrer;  but  if  the  article  does  not  re- 
quire the  use  of  innuendoes  to  make  it  actionable,  the  fact  that  the 
drawer  of  the  information  makes  use  of  innuendoes  in  aid  of  the 
actual  intent  and  meaning  of  the  article  complained  of  neither 
strengthens  nor  weakens  the  information  as  a  pleading. 

Id. — Newspaitr  Article  Chaboino  Misappropriation  op  Funds  bt 
Chairman  op  Committee. — A  newspaper  article  headed,  "Make  a 
clean  breast  of  it,"  and  directed  to  an  individual  by  name,  referring 
to  "the  mysterious  disappearance  of  six  hundred  dollars  of  the 
money  received  by  and  tabulated  in  the  report  of  the  finance  cam- 
mittee  of  the  14th  of  July  celebration,"  of  which  tueh  person  was 
the  chairman;  urging  him  to  tell  "into  which  pocket  or  pockets  have 
strayed  the  six  hundred  dollars";  averring  that  "mistakes,  irregu- 
larities, forgeries,  and  even  embezzlements  of  money  have  been 
ascertained  in  the  published  statements  of  account  of  this  com- 
mittee"; demanding  an  explanation  of  the  person;  asserting  that 
"an  honest  man  never  hesitates  to  justify  himself  when  he  is  accused 
of  committing  offenses  such  as  these  with  which  he  has  been 
charged";  asserting  that  he  is  "obstinately  resolved  to  be  mum  on 
this  subject";  and  finally  closing  as  it  began  with  the  insistence  that 
the  person  named  should  "make  a  clean  breast  of  it,"  comes  within 
section  248  of  the  Penal  Code  relating  to  criminal  libel,  and  does 
not  require  the  use  of  innuendoes  to  render  it  aetionable. 

Id. — Privileged  Communication — Instructions. — Such  article  is  not  a 
communication  to  a  person  or  persons  interested  therein,  which  is 
privileged  under  section  256  of  the  Penal  Code;  and  in  a  criminal 
prosecution  for  the  publication  of  the  article,  it  is  proper  to  rcrfuse 
an  instruction  referring  to  the  asserted  right  of  a  newspaper  to 
fairly  and  justly  "criticise"  the  actions  of  those  committees  or 
members  of  committees  having  in  charge  the  celebrations  of  holidays 
and  anniversaries,  and  stating  that  the  criticisms  and  comments  of 
the  press  upon  acts  and  conduct  of  persons  in  charge  of  publie 
celebrations  are  privileged  communications. 

APPEAL  from  a  judj^ment  of  the  Superior  Court  of  tlie 
City  and  County  of  San  Francisco.  William  P.  Lawlor, 
Judge. 
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The  facts  are  stated  in  the  opinion  of  the  eonrt 

Costello  &  Costello,  and  P.  A.  Bergerot,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  of  con- 
viction  of  criminal  libel. 

The  facts  leading  up  to  the  publication  complained  of  are 
briefly  these :  The  defendant  and  one  Leon  L.  Rey  were  pub- 
lishers of  rival  French  newspapers  in  the  city  of  San  Fran- 
cisco and  were  at  swords'  points  in  journalism.  Leon  L.  Rey 
had  been  the  chairman  of  a  committee  which  had  in  charge 
the  finances  of  a  celebration  of  the  fall  of  the  Bastille,  during 
the  course  of  which  the  sum  of  six  hundred  dollars  of  the 
funds  provided  for  the  celebration  and  passing  through  the 
hands  of  the  committee,  disappeared.  The  whereabouts  of 
this  money  not  having  been  explained  by  the  chairman  of  the 
committee  to  the  satisfaction  of  the  defendant,  as  editor  of 
Le  Franco-Californien,  he  published  in  his  said  newspaper  the 
article  complained  of  in  this  case.  Thereupon  he  was  arrested, 
tried,  and  convicted  of  criminal  libel,  and  fined  the  sum  of 
five  hundred  dollars,  from  which  judgment  he  prosecutes  thi& 
appeal. 

The  first  contention  of  the  appellant  is  that  the  article  com- 
plained of  does  not  in  itself  contain  matter  which  was  suffi- 
cient to  bring  its  writer  and  publisher  within  the  terms  of  the 
section  of  the  Penal  Code  defining  criminal  libel,  and  that  the 
general  demurrer  to  the  information  ought  therefore  to  have 
been  sustained.  In  this  connection  the  appellant  contends  that 
the  prosecution,  in  drawing  the  information,  and  realizing 
the  insufficiency  of  the  article  to  support  a  charge  of  criminal 
libel,  undertook  by  innuendoes  to  eke  out  the  infirmities  of 
the  article  by  imputing  to  its  phrases  a  criminal  meaning 
which  their  words  do  not  warrant,  and  that  for  this  additional 
reason  the  demurrer  to  the  information  should  have  been 
sustained. 

It  will  be  conceded  that  an  article,  alleged  to  be  defamatory 
and  to  have  been  published  of  and  concerning  another,  can- 
not have  its  words  and  phrases  enlarged  beyond  their  natural 
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import  and  plain  and  ordinary  meaning  by  innuendo,  and 
that  in  case  this  is  attempted  in  the  information  the  remedy 
is  by  way  of  demurrer.  With  this  in  mind  we  have  given 
to  the  article  in  question  a  most  careful  reading  after  eliminat- 
in<;  from  it  the  innuendoes  of  the  information,  and  also  the 
ixcursions  into  editorial  flippancies  with  which  it  is  replete. 
Thus  stripped  down  to  its  real  intendment  and  naked  import, 
we  are  satisfied  that  the  article  does  quite  clearly  impute  to 
the  subject  of  it  a  course  of  acts,  concealment,  and  conduct 
which,  if  not  actually  criminal,  do  strongly  tend  to  impeach 
the  honesty,  integrity,  virtue,  and  reputation  of  Leon  L.  Rey, 
and  thereby  expose  him  to  public  hatred,  contempt  and  ridi- 
cule. The  article  is  headed  **Make  a  clean  breast  of  it."  It 
is  directed  to  Leon  L.  Rey,  as  its  subject,  by  name;  it  refers 
to  '*the  mysterious  disappearance  of  $600  of  the  money  re- 
ceived by  and  tabulated  in  the  report  of  the  finance  committee 
of  the  14th  of  July  celebration,"  of  which  Leon  L.  Rey  was 
the  chairman ;  it  urges  him  to  tell  ''into  which  pocket  or  pock- 
ets have  strayed  the  $600";  it  avers  that  ''mistakes,  irregular- 
ities, forgeries  and  even  embezzlements  of  money  have  been 
ascertained  in  the  published  statements  of  account  of  this 
committee;"  it  demands  an  explanation  of  Leon  L.  Rey;  and 
in  doing  so  asserts  that  "an  honest  man  never  hesitates  to 
justify  himself  when  he  is  accused  of  committing  offenses 
such  as  these  with  which  he  has  been  charged";  it  states  that 
Leon  L.  Rey  is  "obstinately  resolved  to  be  mum  on  this  sub- 
ject," and  finally  closes  as  it  began  with  the  insistence  that 
Leon  L.  Rey  should  "make  a  clean  breast  of  it." 

We  think  that  a  newspaper  article  couched  in  the  foregoing 
phrases  and  aimed  at  the  complaining  witness,  comes  clearly 
within  the  provisions  of  section  248  of  the  Penal  Code  relating 
to  criminal  libel,  and  that  such  article  does  not  require  the  use 
of  innuendoes  to  render  it  actionable ;  and  hence  that  the  fact 
that  the  drawer  of  the  information  made  use  of  innuendoes  in 
aid  of  the  actual  intent  and  meaning  of  the  article  complained 
of  neither  strengthens  nor  weakens  the  information  as  a  plead- 
ing ;  and  that  both  the  general  and  special  demurrers  thereto 
were  therefore  properly  overruled.  {Tonini  v.  Cavasco,  114 
Cal.  266,  [46  Pac.  103],  and  cases  cited.) 

The  next  contention  of  the  appellant  is  that  the  court  erred 
in  refusing  to  give  certain  instructions  to  the  jury  at  the  de- 
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fendant's  request.  These  instmctions,  of  which  there  are  seT- 
eral,  refer  to  the  asserted  right  of  a  newspaper  to  fairly  and 
justly  ''criticise"  the  actions  of  those  committees  or  members 
of  committees  having  in  charge  the  celebration  of  holidays  and 
anniversaries;  and  that  the  defendant,  as  the  editor  of  such 
paper,  had  the  right  to  direct  public  attention  to  the  actions 
and  conduct  of  the  committee  of  which  Leon  L.  Rey  was  chair- 
man, in  relation  to  the  alleged  disappearance  of  a  portion  of 
the  funds  with  which  he  was  intrusted,  and  to  call  upon  him 
and  his  committee  for  an  explanation,  and  to  comment  upon 
his  refusal  to  give  such  explanation  for  the  enlightenment  of 
the  readers  of  the  newspaper  and  of  the  public  generally,  in 
response  to  the  duty  which  the  newspaper  owes  to  its  sub- 
scribers and  the  public  in  that  regard ;  and  that  such  a  publi- 
cation is  a  privileged  communication.  The  two-fold  vice  of 
the  series  of  instructions  of  which  the  foregoing  is  a  brief 
synopsis,  consists,  first,  in  the  use  of  a  term  which  in  law  has 
no  defined  meaning,  that  is  the  word  ''criticise";  and,  sec- 
ondly, consists  in  the  suggestion  that  the  criticisms  and  com- 
ments of  the  press  upon  the  acts  and  conduct  of  persons  in 
charge  of  public  celebrations  are  privileged  communications. 
The  law  defines  criminal  libel  to  be  "a  malicious  defamation 
tending  to  impeach  the  honesty,  integrity,  virtue  or  reputation 
of  one  who  is  alive,  and  thereby  to  expose  him  to  public  hatred, 
contempt  or  ridicule."  (Pen.  Code,  sec.  248.)  The  compre- 
hensive terms  of  this  section  of  the  code  permit  no  exception 
in  favor  of  those  who  may  be  publishers  of  newspapers  as  dis- 
tinguished from  the  disseminators  of  written  or  printed  matter 
in  any  other  form.  The  thing,  by  whomever  published  and  in 
whatever  form,  must  be  such  in  point  of  truth  and  of  intent 
that  it  will  pass  through  the  meshes  of  this  section  of  the 
Penal  Code,  or  it  will  be  criminal  libel;  unless  it  shall  also 
be  found  to  come  within  the  terms  of  those  sections  of  the 
code  which  define  privileged  publications.  The  article  in 
question  does  not  purport  nor  pretend  to  be  a  report  of  any 
judicial,  legislative,  or  other  public  oflBcial  proceeding;  and  it 
has  never  yet  been  held,  so  far  as  the  industry  of  counsel  dis- 
closes, that  a  mere  newspaper  publication  of  the  kind  in  ques- 
tion is  such  a  communication  to  a  person  or  persons  interested 
therein,  as  would  come  within  the  provisions  of  section  256  of 
the  Penal  Code.    The  proffered  instructions  of  the  defend- 


Digitized  by  VjOOQ IC 


May,  1914.]  People  v.  Idkn.  627 

ant  dealing  with  this  branch  of  the  case  were  therefore  prop- 
erly refused. 

As  to  the  other  proposed  instructions  of  the  defendant 
which  were  also  refused  by  the  trial  court,  we  find  their  es- 
sential subject  matter  to  have  been  quite  fully  covered  by  the 
instructions  which  the  court  gave  to  the  jury  upon  its  own 
motion. 

The  judgment  and  order  are  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  June  27,  1914,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  28, 1914. 


[Crim.  No.  328.     Second  Appellate  District.— May  29,  1914.] 

THE  PEOPLE,  Respondent,  v.  W.  A.  IDEN,  Appellant. 

Cbiminal  Law — Sale  op  Daibt  Cows  V^ithout  Notice  to  Moetgagki 
OR  Buyer — Sufficiency  op  Information. — In  this  prosecution  for 
the  sale  of  twenty-five  dairy  cows  without  informing  the  buyer  of 
the  existence  of  a  mortgage  on  the  cattle  or  the  mortgagee  of  the 
intention  to  make  the  sale,  the  information  was  sufficient  and  set 
forth  the  particular  facts  of  the  offense  charged. 

Id. — Identification  op  Animals  by  Other  Means  Than  Brands. — ^In 
such  prosecution  the  mortgagee  may  be  permitted  to  give  testimony 
as  to  the  identification  of  the  cattle  sold  by  other  marks  in  addition 
to  the  brand  on  them. 

Id. — Payment  op  Mortgage  Sitbsequbnt  to  Sale — Evidence. — Evi- 
dence in  raeh  prosecution  tending  to  show  that  the  mortgage  was 
paid  by  transactions  occurring  subsequently  to  the  sale,  and  that 
ultimately  the  mortgagee  did  not  lose  anything  by  the  defendant's 
acts  in  diminishing  the  security,  was  properly  excluded. 

Id. — Subsequent  Sals  by  Mortgagee — Evidbngs. — An  objection  to  a 
question  propounded  to  the  mortgagee  as  to  what  cattle  he  was  pre- 
paring to  sell  at  a  time  prior  to  the  sale  by  the  defendant,  was 
properly  sustained. 

Id. — Declaration  by  Mortgagee — Admissibility  in  Evidenob. — Objee* 
tioB  was  properly  vostained  to  a  question  propounded  to  the  mort- 
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gagee  as  to  a  statement  made  by  him  that  ha  had  not  lost  anTthing 
on  the  defendant  and  would  not  lose  anjihing  on  him. 

Id. — Subsequent  Patkent  or  Mobtgaoe — ^Whethbb  a  Dbfensb. — Paj* 
ment  of  the  mortgage,  after  the  commission  of  the  offense,  did  not 
constitute  anj  defense  to  the  prosecution. 

Id. — Elements  op  Ovfenbe — ^Bight  o»  Mobtoaoob  to  Sell— Aoenct. — 
Section  538  of  the  Penal  Code,  defining  the  offense  in  question,  re- 
quires that  in  making  a  sale  of  mortgaged  chattels  the  mortgagor 
must,  at  or  before  making  the  sale,  inform  the  prior  mortgagee  in 
writing  bj  giving  the  name  and  place  of  residence  of  the  party  to 
whom  She  sale  is  to  be  made,  and  that  he  mnst  also  inform  the 
purchaser  of  the  existence  of  the  prior  mortgage.  Therefore  the 
defendant  had  a  right  to  sell  his  cattle  without  permission  of  tlM 
mortgagee,  bj  giving  the  information  as  required  bj  law,  and  no 
question  of  agency  was  applicable  to  the  transaction. 

lb. — Accommodation  Mobtoage — Sale  bt  Mobtoagob — ^Etidbngl — ^If 
the  defendant  claimed  that  the  mortgage  was  made  for  accommoda- 
tion and  did  not  represent  a  real  debt,  the  prosecution  was  entitled 
to  inquire  of  the  defendant  concerning  other  transactions  preceding 
the  execution  of  the  mortgage  and  apparently  inconsistent  with  his 
testimony  about  an  alleged  debt  owing  from  the  mortgagee  to  him 
at  the  time  of  the  execution  of  the  mortgage. 

Id.— Application  of  Penal  Code  in  Case  of  Agooumodation  Mobtqagx. 
The  claim  of  the  defendant  that  the  mortgage  was  given  "for 
accommodation''  implies  that  the  note  and  mortgage  were  made  to  be 
pledged  or  otherwise  used  in  some  business  transaction,  and  the 
maker  of  such  a  mortgage  is  no  more  excused  from  obeerving 
the  provisions  of  the  Penal  Code  than  is  the  maker  of  any  other 
chattel  mortgage. 

Id. — INSTBUCTION  AS  TO  CftEDIBILITT  OF  WITNESSES — ^BBFUBAL  TO  GiVI — 

Habmless  Ebbob. — The  refusal  to  give  an  instruction,  for  the  most 
part  following  the  language  of  section  1847  of  the  Penal  Code,  as 
to  the  credibility  of  witnesses,  was  not  prejudicial,  if  instructions 
are  given  which  substantially  cover  the  same  ground. 

Id. — Reasonable  Doubt — Intent  to  Defbaud — Refusal  of  Insibuo- 
TION. — The  court  did  not  err  in  refusing  to  instruct  the  jury  that 
in  order  to  convict  the  defendant  they  must  be  morally  certain  not 
only  that  the  defendant  sold  to  the  persons  mentioned  in  the  infor- 
mation, and  at  the  time  and  place  therein  stated,  one  or  more  of 
the  cows  described  therein,  but  they  must  be  satisfied  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defendant  sold 
and  delivered  such  cow  or  cows  ''with  the  intent  in  him  to  defraud" 
the  mortgagee. 

Id.__Tktent  TO  Defbaud  in  Selling  Mobtgaged  Propbbtt— Whetheb 
AN  £ss£NTiAL  ELEMENT  OF  Cbimb. — That  part  of  section  538  of  the 
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Penal  Gode  which  refers  to  the  Belling  of  mortgaged  personal  prop- 
erty  does  not  make  the  Intent  with  whieh  the  aet  was  done  an 
indispensable  element  of  the  offense;  and  when  intent  is  not  made 
an  affirmative  element  of  a  crimCi  the  law  imputes  that  the  aet 
knowingly  done  was  with  criminal  intent,  and  it  need  not  be  alleged 
nor  proved. 
Id. — Information — Clause  Chabgino  Intxni>— Disbeoabdiko  as  Supbb- 
TLuous. — If  the  information,  charging  the  owner  of  mortgaged  cattle 
with  selling  them  without  informing  the  buyer  of  the  mortgage  or 
notifying  the  mortgagee  of  the  intended  sale,  alleges  that  the  de- 
fendant's acts  and  omissions  were  "with  intent  to  defraud"  the 
mortgagee,  this  clause  may  be  regarded  as  superfluous,  and  proof 
of  such  acts  and  omissions  on  the  part  of  the  defendant  carries 
with  it  a  necessary  implication  of  intent  to  defraud  both  ths 
mortgagee  and  the  purchasers  of  the  mortgaged  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County  and  from  an  order  refusing  a  new  trial.  J.  A.  Allen, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  S.  Clack,  J.  C.  Thomas,  B.  G.  Soule,  Edwards  &  Smith, 
E.  J.  Fleming,  and  B.  F.  Woodard,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  George  Beebe,  Deputy  At- 
torney-General,  Frank  Lamberson,  District  Attorney,  and 
James  M.  Burke,  Deputy  District  Attorney,  for  Respondent. 

CONRET,  P.  J.— On  information  filed  by  the  district  at- 
torney of  Tulare  County  the  defendant  was  accused  of  the 
crime  of  felony  committed  as  follows:  It  was  charged  that 
the  defendant,  on  or  about  the  twenty-sixth  day  of  September, 
1912,  at  said  county,  was  the  mortgagor  of  the  following  de- 
scribed personal  property,  to  wit :  Twenty-five  head  of  dairy 
cows,  twenty-one  head  of  which  said  cows  were  branded  **I" 
on  the  left  hip,  and  which  said  personal  property  was  then 
and  there  located  on  certain  real  property  described  in  the 
information;  all  of  which  said  personal  property  had  been 
theretofore  mortgaged  by  said  W.  A.  Iden  and  his  wife  to  one 
E.  A.  Stellar  by  a  mortgage  dated  July  18,  1912,  to  secure  the 
payment  of  the  sum  of  three  thousand  five  hundred 
dollars  by  the  mortgagors  to  the  mortgagee,  and  which  said 
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mortgage  had  been,  on  August  16, 1912,  duly  recorded  and  was 
on  paid  twenty-sixth  day  of  September,  1912,  in  full  force 
and  effect ;  that  on  said  last  named  date  the  defendant  at  said 
county  did  willfully,  etc.,  and  with  intent  to  defraud  said 
Stellar,  sell  and  transfer  all  of  said  mortgaged  personal  prop- 
erty to  M.  P.  Costa  and  Lucy  Seimas,  **and  the  said  W.  A. 
Iden  did  not  then  or  there,  or  at  any  other  time,  or  at  all, 
inform  said  M.  P.  Costa  and  Lucy  Seimas,  or  either  of  them, 
of  the  existence  of  said  prior  mortgage,  and  the  said  W.  A. 
Iden  did  not  then  or  there,  or  at  any  other  time  or  at  all,  in- 
form said  E.  A.  Stellar,  mortgagee  as  aforesaid  of  said  per- 
sonal property,  in  writing,  of  said  intended  sale  and  transfer 
by  giving  the  name  and  place  of  residence,  or  either  of  them, 
of  the  party  to  whom  said  sale  and  transfer  was  to  be  made"; 
and  at  the  time  of  said  sale  the  said  personal  property,  to 
wit :  said  cows,  were  of  the  value  of  $47.50  per  head,  etc.  The 
defendant  having  been  convicted  after  trial  on  this  informa- 
tion and  his  plea  of  not  guilty,  appeals  from  the  judgment  and 
from  an  order  denying  his  motion  for  a  new  trial. 

The  first  proposition  urged  in  behalf  of  defendant  is  that 
the  information  does  not  charge  a  public  offense  in  that  *4t 
fails  to  charge  the  offense  alleged  to  have  been  committed 
under  section  538"  of  the  Penal  Code,  and  that  it  does  not 
meet  the  requirements  of  section  952  of  the  Penal  Code  by 
directly  and  certainly  alleging  the  particular  circumstances  of 
the  offense  charged.  The  demurrer  to  the  information  stated 
these  objections  and  especially  set  forth  that  "the  information 
nowhere  alleges  that  these  were  all  the  cows  in  the  said  mort- 
gage, and  if  not  all,  it  nowhere  alleges  in  said  information 
which  cows,  nor  does  it  give  the  description  therein  alleged  to 
have  been  made." 

The  information  was  sufficient  and  set  forth  the  particular 
facts  of  the  offense  charged  with  all  necessary  certainty.  The 
mortgage  was  referred  to  in  such  terms  that  the  defendant 
could  not  be  at  any  disadvantage  in  knowing  whether  it  was 
the  mortgage  which  had  been  made  by  him.  If  he  had  not 
made  it,  that  fact  alone  would  be  his  complete  defense.  If 
he  had  made  the  mortgage,  then  he  would  know  whether 
twenty-five  cows  were  all  or  less  than  all  of  the  mortgaged 
cows.  If  the  mortgage  described  more  than  twenty-five  cows, 
then  under  this  information  he  was  not  told  which  ones  of  the 
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total  number  mortgaged  he  was  charged  with  having  unlaw- 
fully sold.  But  this  was  an  item  of  evidence  and  not  an  essen- 
tial element  in  description  of  the  offense  charged.  The  case 
is  appropriate  for  application  of  the  rule  stated  in  People  v. 
Piatt,  67  Cal.  21,  [7  Pac.  1],  where  the  court  said:  **We  think 
the  defendant  is  sufficiently  apprised  by  the  information  of 
the  charge  which  he  must  be  prepared  to  meet  on  the  trial. 
If  innocent,  there  is  no  more  danger  of  his  being  convicted 
than  there  would  be  if  the  property  had  been  described  with 
the  greatest  minuteness,  although  his  chance  of  escape,  if 
guilty,  might  have  been  much  better  if  it  had  been  so  de- 
scribed." 

The  first  and  principal  witness  for  the  prosecution  was  the 
mortgagee,  E.  A.  Stellar.  The  mortgage  was  received  in  evi- 
dence and  in  it  the  cows  and  heifers  are  separately  described 
and  are  consecutively  listed  by  numbers  from  one  to  one  hun- 
dred and  sixteen.  There  appear  to  have  been  seventy-three 
cows  and  forty-three  heifers.  The  note  and  mortgage  are 
dated  July  18,  1912,  and  the  note  by  its  terms  was  to  mature 
July  18,  1913.  The  affidavit  to  the  mortgage  was  subscribed 
and  sworn  to  by  all  the  parties  on  July  19th,  and  was  acknowl- 
edged by  the  mortgagors  before  a  notary  on  July  19,  1912. 
There  was  also  a  form  of  acknowledgment  before  the  notary 
by  E.  A.  Stellar  on  August  10,  1912,  and  the  mortgage  was 
recorded  in  Tulare  County  on  August  16, 1912. 

The  witness  Stellar  testified  that  on  August  3, 1912,  he  went 
with  the  defendant  to  a  place  known  as  the  Sherman  Ranch, 
and  an  adjacent  eighty  acres  which  had  been  leased  by  Stellar 
to  the  defendant,  there  being  a  road  between  the  two  places ; 
he  took  the  mortgage  and  compared  the  stock  that  was  de- 
scribed in  the  mortgage  with  the  stock  that  he  viewed;  that 
about  one  hundred  of  the  animals  were  in  one  field  and  the 
others  were  on  the  leased  land  above  mentioned ;  that  he  saw 
the  cattle  there  and  that  he  and  the  defendant  both  saw  them 
and  discussed  them  there  together.  Stellar  further  testified 
that  afterwards,  on  the  tenth  day  of  August,  1913,  he  saw 
on  the  ranch  of  Mrs.  Lucy  Seimas  in  Kings  County  twenty- 
eight  of  the  cattle  that  were  placed  under  that  mortgage ;  that 
he  identified  them  by  the  description  contained  in  a  certified 
copy  of  the  mortgage  which  he  had  with  him.  The  witness 
then  gave  the  munbers  as  given  in  the  mortgage,  of  twenty- 
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two  of  these  cattle,  and  gave  testimony  in  detail  concerning 
the  marks  thereon.  He  further  stated  that  he  did  not,  on  the 
twenty-sixth  day  of  September,  1912,  or  at  any  time,  receive 
any  notice  in  writing  or  otherwise  from  the  defendant  or 
any  other  person  of  any  intended  sale  of  any  cattle  named 
in  that  mortgage,  or  of  the  name  and  place  of  residence  of  any 
person  to  whom  they  were  to  be  sold. 

It  was  admitted  by  the  defendant  that  on  September  26, 
1912,  he  sold  thirty  cows  to  M.  P,  Costa  and  Lucy  Seimaa,  but 
denied  that  any  of  them  were  cows  that  had  been  included  in 
the  mortgage.  It  was  proved  by  the  testimony  of  Costa  that 
the  defendant  did  not  give  to  Costa  or  Seimas  any  informa- 
tion of  the  existence  of  a  prior  mortgage  on  the  cattle  sold  to 
them.  In  addition  to  the  defendant's  denial  that  those  cattle 
were  covered  by  the  Stellar  mortgage,  the  defendant  claims 
that  he  had  a  right  to  make  sales  of  the  mortgaged  cattle  with- 
out giving  the  notices  required  by  the  Penal  Code,  first,  because 
at  the  time  of  the  sale  defendant  did  not  owe  Stellar  anything 
on  the  mortgage,  and  also  because  Stellar  gave  him  an  oral  per- 
mission to  do  so.  The  numerous  specifications  of  error  set 
forth  in  the  briefs  for  appellant  relate  almost  entirely  to  rul- 
ings by  which  the  court  limited  the  cross-examination  of 
Stellar  and  the  direct  examination  of  the  defendant  by  his 
counsel  upon  matters  which  they  claimed  were  relevant  to 
these  lines  of  defense. 

The  defendant  objected  to  the  introduction  of  testimony  by 
which  Stellar  described  the  cattle  that  he  saw  on  the  Seimas 
place  and  identified  them  by  other  marks  in  addition  to  the 
''I"  on  the  left  hip.  Defendant  claims  that  the  overruling 
of  this  objection  was  a  flagrant  error,  but  we  are  unable  to 
perceive  any  reason  why  the  court  should  have  refused  to 
receive  any  testimony  descriptive  of  the  property,  by  which 
the  witness  was  enabled  to  say  that  it  was  the  same  which  he 
had  previously  identified  in  connection  with  the  making  of 
the  mortgage.    The  objection  is  without  merit 

It  is  contended  by  appellant  that  the  court  erred  in  refusing 
to  permit  him  to  introduce  evidence  showing  that  the  mort- 
gage debt  had  been  paid ;  but  the  pages  of  the  transcript  cited 
in  the  brief  contain  nothing  that  relates  to  the  point  suggested. 
We  are  not  under  obligation  to  search  through  seven  hundred 
and  fifty  pages  of  transcript  to  find  something  which  might 


Digitized  by  VjOOQ IC 


May,  1914.]  People  v.  Idbn.  633 

prove  the  alleged  error.  We  do  find,  however,  that  the  eotirt 
did  several  times  assure  defendant's  counsel  that  if  they  had 
any  evidence  showing  that  the  mortgage  was  paid,  or  that  the 
defendant  was  authorized  to  sell  the  property,  they  might 
present  such  evidence.  The  diflBculty  experienced  by  the  de- 
fendant in  the  introduction  of  his  testimony  along  this  line 
arose  out  of  the  fact  that  his  counsel  persistently  offered 
questions  designed  to  show  that  the  mortgage  was  paid 
by  transactions  subsequent  to  September  26,  1912,  and  that 
ultimately  the  mortgagee  did  not  lose  anything  by  reason  of 
defendant's  acts  in  diminishing  the  security. 

On  defendant's  cross-examination  of  the  mortgagee  (the 
witness  Stellar)  the  court  sustained  the  objection  made  to  a 
question  in  which  the  witness  was  asked  to  etate  what  cattle 
those  were  which  in  answer  to  the  next  preceding  question  he 
had  said  that  he  was  preparing  to  sell  in  August,  1913.  The 
ruling  was  correct.  The  charge  against  the  defendant  was 
that  on  September  26,  1912,  the  defendant  had  sold  a  part  of 
the  mortgaged  cattle  without  giving  the  information  required 
by  the  statute.  Even  if  in  August,  1913,  the  mortgagee 
undertook  to  sell  the  same  cows  which  the  defendant  was 
charged  with  selling  wrongfully  in  1912,  such  proceeding  by 
the  mortgagee  would  have  no  bearing  upon  the  truth  of  the 
facts  charged  against  the  defendant,  or  the  guilt  or  innocence 
of  the  defendant.  And  if  the  object  was  to  show  that  ulti- 
mately the  mortgagee  obtained  full  payment  of  the  debt,  that 
also  was  immaterial.  The  case  against  the  defendant  was  to 
be  determined  by  two  facts,  both  relating  to  September  26, 
1912, — ^namely:  whether  the  mortgage  debt  was  unpaid  and 
whether  the  defendant  sold  some  of  the  mortgaged  cows  in 
the  manner  and  under  the  circumstances  charged  in  the  infor- 
mation. 

The  record  does  not  sustain  appellant's  claim  that  the  court 
erred  in  refusing  to  hear  evidence  about  partnership  transac- 
tions between  Stellar  and  defendant  Iden.  Counsel  for  de- 
fendant say  they  would  have  shown  that  the  mortgage  was 
only  an  "accommodation  mortgage."  The  court,  while  de- 
clining to  allow  **  extended  examination  or  hearing  of  evidence 
as  to  partnership  deals,"  further  said  :  **If  you  have  any 
special  transaction  which  shows  that  the  mortgage  was  paid, 
or  that  the  defendant  was  authorized  to  sell  the  property,  you 
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can  do  so. "  This  gave  the  defeodant  ample  liberty  to  develop 
this  line  of  defense.  The  defendant  was  allowed  to  testify 
on  this  subject  and  stated  that  at  the  time  this  mortgage  was 
made  Stellar  was  indebted  to  him  in  the  sum  of  seven  thousand 
six  hundred  dollars;  that  the  mortgage  was  made  as  an 
accommodation  mortgage;  that  Stellar  was  to  care  for  it;  that 
the  defendant  never  received  from  Stellar  any  money  on  the 
mortgage,  except  the  sum  of  two  thousand  dollars. 

The  court  did  not  err  in  sustaining  the  objections  made  on 
cross-examination  of  Mr.  Stellar  to  questions  asking  the  wit- 
ness whether  he  had  not  stated,  in  August,  1913,  that  owing 
to  certain  deals  which  he  had  made  with  Mr.  Iden  he  had  not 
lost  anything  on  him  and  would  not  lose  anything  on  him. 
The  court  held  that  ''the  payment  of  the  mortgage  after  the 
offense  is  committed,  if  it  was  committed,  does  not  constitute 
any  defense  to  the  action.*'  It  would  scarcely  need  author- 
ities to  support  this  ruling,  but  the  rule  has  been  afSrmed 
under  a  similar  statute  in  Alabama.  (Steed  v.  Knowles,  79 
Ala.  U6;  Nixon  v.  State,  55  Ala.  120.) 

The  court  was  justified  in  striking  from  the  record  testi- 
mony of  the  defendant  that  in  the  first  week  of  August,  1912, 
the  defendant  said  to  Stellar  that  defendant  would  have  to 
sell  some  cows  to  care  for  the  rest  of  his  cattle,  and  that  Mr. 
Stellar  replied:  **Sell  the  cows.  You  are  my  agent  up  here 
and  I  am  your  agent  down  there.  Whatever  you  do  is  all 
right.  I  will  take  care  of  that  mortgage."  The  only  reason 
given  by  defendant's  counsel  in  response  to  the  motion  to 
strike  was,  **We  are  relying  on  agency."  The  Penal  Code, 
section  538,  defining  the  offense  charged  herein,  requires  that 
in  making  a  sale  of  mortgaged  chattels  the  mortgagor  must, 
at  or  before  making  the  sale,  inform  the  prior  mortgagee  in 
writing  by  giving  the  name  and  place  of  residence  of  the  party 
to  whom  the  sale  is  to  be  made;  and  must  also  inform  the 
purchaser  of  the  existence  of  the  prior  mortgage.  Defendant 
had  a  right  to  sell  his  cattle  without  permission  of  the  mort- 
gagee, by  giving  the  information  as  required  by  law.  No 
question  of  agency  was  applicable  to  the  transaction. 

On  cross-examination  of  the  defendant  by  the  prosecuting 
attorney,  the  court  did  not  err  in  admitting  questions  designed 
to  meet  the  direct  testimony  of  the  defendant  that  at  the  time 
when  defendant  made  this  mortgage  to  Stellar  there  was  an 
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indebtedness  then  existing  of  seven  thousand  six  hundred 
dollars,  owing  from  Stellar  to  Iden.  Counsel  for  defendant 
in  their  brief  say  that  this  statement  had  been  stricken  from 
the  record,  but  the  record  shows  the  contrary.  The  fact  thus 
asserted  by  defendant  was  connected  with  his  claim  that  the 
mortgage  was  made  for  accommodation  and  did  not  repre- 
sent a  real  debt.  The  prosecution  was  therefore  entitled  to 
inquire  of  defendant  concerning  other  transactions  preceding 
the  execution  of  this  mortgage  and  apparently  inconsistent 
with  his  testimony  about  the  seven  thousand  six  hundred 
dollars.  Moreover,  the  claim  of  defendant  that  this  mortgage 
was  given  **for  accommodation"  implies  that  the  note  and 
mortgage  were  made  to  be  pledged  or  otherwise  used  in  some 
business  transaction,  and  the  maker  of  such  a  mortgage  is  no 
more  excused  from  observing  the  provisions  of  the  Penal  Code 
than  is  the  maker  of  any  other  chattel  mortgage.  Further, 
it  should  be  noted  that  during  an  argument  to  the  court  (the 
jury  having  been  excused  in  order  that  such  argument  might 
be  freely  made)  the  defendant's  attorneys  were  endeavoring 
to  establish  their  claim  of  right  to  show  transactions  between 
Stellar  and  Iden  subsequent  to  the  date  of  the  alleged  crime, 
and  their  claim  then  was  that  certain  of  those  transactions  re- 
sulted in  **  paying  off  the  Iden  mortgage  down  to  within  some- 
thing like  $200  and  $300.'*  The  court,  while  ruling  out  these 
subsequent  transactions,  stated  to  defendant's  counsel:  ''If 
you  can  show  that  Mr.  Iden  never  received  any  money  on  this 
mortgage,  that  it  was  paid  at  the  time  it  was  made,  or  before 
it  was  made,  you  may  show  it."  The  court  very  correctly  held 
to  the  fact  that  this  case  was  a  prosecution  by  the  state  for  a 
public  offense,  and  not  a  settlement  of  accounts  between  Stel- 
lar and  the  defendant. 

The  instruction  given  to  the  jury  on  the  subject  of  reason- 
able doubt  is  the  standard  instruction  given  and  approved  in- 
numerable times.  It  does  not  contradict  the  instruction  of- 
fered by  defendant  on  the  same  subject,  but  substantially 
agrees  with  it,  and  the  court's  action,  both  with  respect  to  the 
instruction  given  and  the  instruction  refused,  is  approved. 

The  following  instruction  was  offered  on  behalf  of  defend- 
ant and  refused  by  the  court :  **  A  witness  is  presumed  to  speak 
the  truth.  This  presumption  applies  to  the  defendant,  when 
he  becomes  a  witness  in  his  own  behalf.    But  this  presumption 
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applying  to  any  witness  in  the  case,  whether  he  or  she  be  the 
defendant  or  not,  or  whether  the  witness  is  interested  or  not 
interested  in  the  case  or  the  result,  may  be  repelled  by  the 
manner  of  which  he  or  she  testifies,  by  the  character  of  his  or 
her  testimony,  or  by  his  or  her  motives  or  by  contradictory 
evidence,  when  such  contradictory  evidence  is  on  a  material 
issue  of  the  case.  You  are  instructed  that  your  power  of 
judging  of  the  effect  of  evidence  is  not  arbitrary,  but  to  be 
exercised  with  legal  discretion  and  in  subordination  to  rules 
of  evidence.  The  jury  are  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  be  given  their  testi- 
mony." The  principal  part  of  the  foregoing  instruction 
follows  the  language  of  section  1847  of  the  Code  of  Civil  Pro- 
cedure, and  no  reason  has  been  suggested  showing  why  it 
should  not  have  been  given.  We  observe,  however,  in  the  in- 
structions given  by  the  court,  that  the  jury  was  told  that  to 
the  jury  exclusively  belongs  the  duty  of  weighing  the  evidence 
and  determining  the  credibility  of  the  witnesses ;  that  the  de- 
fendant was  a  competent  witness  in  his  own  behalf;  and  a 
very  full  statement  was  made  of  the  matters  to  be  considered 
by  the  jury  in  determining  the  weight  to  be  given  to  the  testi- 
mony of  a  witness.  In  view  of  all  these  instructions  given, 
the  omission  to  give  the  requested  instruction  was  without 
prejudice  to  any  substantial  right  of  the  defendant. 

Finally,  it  is  claimed  on  behalf  of  the  defendant  that  the 
court  erred  in  refusing  to  instruct  the  jury  that  in  order  to 
convict  the  defendant  they  must  be  morally  certain  not  only 
that  the  defendant  sold  to  the  persons  mentioned  in  the  in- 
formation, and  at  the  time  and  place  therein  stated,  one  or 
more  of  the  cows  described  therein,  but  that  they  must  be 
satisfied  to  a  moral  certainty  and  beyond  a  reasonable  doubt 
that  the  defendant  sold  and  delivered  such  cow  or  cows  **with 
the  intent  in  him  to  defraud  the  mortgagee  named  in  said 
mortgage."  In  People  v.  Wolfrom,  15  Cal.  App.  732,  [115 
Pac.  1088],  the  language  of  section  538  of  the  Penal  Code  is 
construed  with  reference  to  the  phrase  ** intent  to  defraud," 
as  contained  therein.  We  agree  with  the  opinion  there  ex- 
pressed, that  that  part  of  section  538  which  refers  to  the  sell- 
ing of  mortgage  property  does  not  make  the  intent  with  which 
the  act  is  done  an  indispensable  element  of  the  offense,  and 
that  '  Vhen  the  intent  is  not  made  an  affirmative  element  of 
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the  crime,  the  law  imputes  that  the  act  knowingly  done  was 
with  criminal  intent,  and  it  need  not  be  alleged  nor  proven." 
As  was  said  in  People  v.  O'Brien,  96  Cal.  171,  [31  Pac.  45] : 
''When  an  act  in  general  terms  is  made  indictable,  a  criminal 
intent  need  not  be  shown,  unless  from  the  language  or  eflEects 
of  the  law  a  purpose  to  require  the  existence  of  such  intent 
can  be  discovered/'  So  in  the  information  in  the  case  at  bar, 
although  it  was  therein  set  forth  that  the  acts  and  omissions 
of  the  defendant  were  "with  intent  to  defraud  E.  A.  Stellar," 
this  was  a  superfluous  clause  in  the  allegation,  and  the  proof 
made  of  the  said  acts  and  omissions  of  the  defendant  carried 
with  it  a  necessary  implication  of  intent  to  defraud  both  the 
mortgagee  and  the  purchasers  of  the  mortgaged  property. 

The  judgment  and  the  order  denying  a  new  trial  are  af- 
firmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  June  26,  1914,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  July  28,  1914. 


fCiY.  No.  1305.     Second  Appellate  District.— May  29,  1914.] 

MAYBELLE  OLIVER,  Respondent,  v.  EMMA  STOLTEN- 
BERQ,  Appellant. 

Neolioencb — Change  op  Steps  Due  to  Raising  Building — Injury  to 
Tenant  Using  Steps. — Wliere  the  owner  of  an  apartment  house 
raises  the  building  several  inches,  but  leaves  the  steps,  which  lead 
from  the  porch  to  the  sidewalk,  in  their  original  position,  without 
warning  his  tenants,  and  a  tenant,  in  coming  out  of  the  building 
and  proceeding  to  the  sidewalk  without  noticing  the  changed  condi* 
tion,  falls  and  is  injured,  the  question  of  the  owner's  negligence  is 
one  of  fact,  and  an  appellate  court  cannot  my,  as  a  matter  of  law, 
that  the  trial  court  erred  in  awarding  the  tenant  damages  tot  his 
injuries. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
Prank  Q.  Finlayson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  A.  Massey,  and  Peyton  H.  Moore,  for  Appellant 

D.  Z.  Gardner,  for  Bespondent 

JAMES,  J. — ^Appeal  was  taken  in  this  cause  from  the  judg- 
ment entered  against  defendant  and  also  from  an  order  deny- 
ing her  motion  for  a  new  trial. 

The  cause  of  action  was  one  for  damages  for  personal  in- 
juries alleged  to  have  been  suffered  by  the  plaintiff  as  a  result 
of  the  negligent  acts  of  defendant. 

Appellant  was  the  owner  of  an  apartment  house  in  the  city 
of  Los  Angeles  and  respondent  was  a  tenant  therein.  Being 
desirous  of  having  the  house  raised  to  a  greater  height  above 
the  surface  of  the  ground,  appellant  employed  one  Young,  a 
contractor,  to  do  the  work  and  he  commenced  the  task  on 
Saturday,  the  last  day  of  September,  1911.  On  Sunday  morn- 
ing at  about  ten  o'clock  the  building  had  been  raised  at  the 
front  about  five  inches.  As  it  had  stood  theretofore  there 
were  two  cement  steps  leading  from  the  porch  at  the  front  to 
the  sidewalk  and  the  top  step  was  about  one  and  one-half 
inches  below  the  level  of  the  porch.  When  the  house  was 
raised  to  the  height  of  about  five  inches  there  was  then  created 
another  step  from  the  porch  surface  to  the  top  of  the  first 
cement  step,  and  a  space  was  left  where  the  riser  is  ordin- 
arily placed.  When  the  steps  were  in  that  condition  plaintiff 
came  out  of  the  building  and  proceeded  as  she  ordinarily 
did  to  reach  the  sidewalk,  without  noticing  that  the  building 
had  been  raised.  Not  expecting  to  find  the  first  cement  step 
lower  than  it  had  previously  been,  her  foot  slipped  and  she 
fell,  sustaining  injuries  for  which  the  trial  court  awarded 
her  damages  in  the  sum  of  one  thousand  five  hundred 
dollars.  As  to  the  facts  just  stated  there  was  no  dispute  be- 
tween the  parties,  and  it  was  also  agreed  that  the  contractor 
Young  was  an  independent  contractor  in  his  connection  with 
the  work,  but  that  he  had  no  duty  to  perform  under  his  agree- 
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ment  with  appellant  as  to  the  steps;  these  latter  he  was  not 
to  molest  or  change.  The  court  determined  by  its  findings 
all  of  the  facts  as  they  have  been  narrated,  and  further  found 
that  the  change  in  the  position  of  the  porch  at  the  time  of 
the  accident  to  respondent  ''was  not  apparent  to  any  one 
passing  from  said  porch  to  said  steps." 

Upon  such  a  state  of  the  record  it  is  contended  on  the  part 
of  appellant  that  there  was  not  suflScient  evidence  to  show  that 
appellant  had  committed  any  negligent  act  which  caused  re- 
spondent's injuries,  and  second  that  it  appeared  that  respond- 
ent was  guilty  of  negligence  which  contributed  to  cause  the 
accident.  It  is  first  claimed  that  upon  the  facts  as  presented 
to  the  trial  court  and  shown  in  the  statement  on  motion  for  a 
new  trial,  it  became  a  question  of  law  as  to  whether  or  not 
appellant  had  been  guilty  of  negligence  and  that  such  a  ques- 
tion is  here  presented  for  review.  It  is  an  unusual  case  indeed 
where  the  facts  and  circumstances  surrounding  the  happening 
of  an  event  involving  a  question  of  negligence  present  a  case 
where  it  can  be  said  without  any  qualification  that  all  men, 
considering  the  matter  in  a  rational  and  reasonable  light, 
would  agree  as  to  whether  ordinary  care  had  been  used  by 
the  person  charged  with  negligence.  **The  question  of  negli- 
gence must  be  submitted  to  the  jury  as  one  of  fact,  not  only 
where  there  is  room  for  difference  of  opinion  between  reason- 
able men  as  to  the  existence  of  the  facts  from  which  it  is 
proposed  to  infer  negligence,  but  also  where  there  is  room 
for  such  a  diflference  as  to  the  inferences  which  might  fairly 
be  drawn  from  conceded  facts.  Where  this  is  the  case,  the 
issue  must  go  to  the  jury,  no  matter  what  may  be  the  opinion 
of  the  court  as  to  the  value  of  the  evidence  or  the  credibility 
of  the  witnesses.  So,  if  the  issue  narrows  itself  to  a  distinc- 
tion between  what  is  reasonably  safe  and  what  is  not  so,  the 
question  is  emphatically  one  for  the  jury.  It  is  for  the  court 
to  say  whether  there  is  any  evidence  in  the  case  from  which 
negligence  might  reasonably  be  inferred;  and  then  it  is  for 
the  jury  to  say  whether,  from  the  facts  thus  proved,  negli- 
gence ought  to  be  inferred."  (1  Shearman  and  Redfield  on 
Negligence,  par.  54.)  As  illustrating  the  application  of 
the  rules  declared  in  the  text  book  referred  to,  the  case  of 
Ilumphrey  v.  Leonard,  151  Cal.  375,  [90  Pac.  705],  may  be 
cited,  wherein  it  is  said:  "Appellant's  proposition  is  that  the 
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facts  being  undisputed,  it  was  a  question  of  law  as  to  whether 
or  not  defendants  were  negligent,  and  that  the  finding  and 
determination  of  the  court  is  against  the  law  and  against  the 
evidence.  This,  however,  may  not  be  said.  It  was  for  the 
court,  as  it  would  have  been  for  the  jury,  considering  all  of 
the  circumstances  and  facts  shown  by  the  evidence,  to  declare 
whether  the  defendants  were  or  were  not  negligent.  .  .  . 
The  defendants  were  called  upon  to  exercise  the  care  which 
the  circumstances  required  in  the  construction  and  mainten- 
ance of  the  temporary  driveway,  and  what  was  ordinary  care 
it  was  peculiarly  the  province  of  the  court  below,  sitting  as  a 
trier  of  the  facts,  to  determine."  There  is  then,  on  this  branch 
of  the  case,  but  one  query  to  answer:  Was  there  any  sub- 
stantial evidence  from  which  the  trial  court  might  draw  its 
conclusion  that  in  leaving  the  steps  in  their  changed  condi- 
tion, without  warning  to  her  tenants,  appellant  acted  in  a  man- 
ner other  than  ordinary  prudence  would  suggest  she  should 
act,  having  reasonable  regard  for  the  safety  of  the  occupants 
of  her  building.  There  can  be  no  doubt  at  all  that  appel- 
lant would  have  been  negligent  had  she  raised  the  house 
without  the  knowledge  of,  or  notice  to,  her  tenants  and  one 
of  them  had  gone  upon  tiie  steps  in  the  dark  and  been  in- 
jured. The  same  case  is  presented  here  with  the  exception 
that  the  respondent  was  injured  in  the  daytime.  And  the 
same  conclusion  must  follow  unless  it  can  be  said  that  the 
conditions  were  such  as  to  apprise  those  who  had  occasion  to 
go  from  the  building  that  the  steps  had  been  lowered  through 
the  raising  of  the  building;  and  these  conditions  would  need 
to  be  so  plain  as  to  give  notice  to  the  tenant  as  effectually  as 
would  a  barrier,  a  sign,  or  other  familiar  form  of  warning. 
There  was  no  such  plain  notification  shown  to  have  been 
given.  It  was  a  fair  inference  for  the  court  to  draw  from 
all  of  the  testimony  that  persons  emerging  from  the  build- 
ing, unless  their  eyes  were  kept  ahead  of  their  feet,  would 
not  have  noticed  the  fact  that  the  edge  of  the  porch  had 
been  raised  above  the  cement  step  four  or  five  inches.  The 
court  did  find  that  the  change  was  not  apparent  to  any  one 
passing  from  the  porch  to  the  steps.  Hence  this  court  can- 
not say  as  a  matter  of  law  that  the  conclusion  of  the  trial 
judge  was  erroneous.  For  precisely  the  same  reasons  it  must 
be  concluded  that  the  finding  that  respondent  was  not  guilty 
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of  any  act  of  negligence  wUch  contributed  to  cause  her  in- 
juries, is  not  the  subject  of  review;  there  was  some  evidence  of 
a  substantial  nature  upon  which  to  found  the  finding. 

The  case  of  Smith  v.  Buttner,  90  Cal.  95,  [27  Pac.  29],  is 
cited  in  support  of  appellant's  contention  that  the  complaint 
in  this  action  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  In  this  case  the  particular  defect  which  caused  the 
injuries  to  plaintiff  is  described  and  it  is  then  alleged  that  re- 
spondent while  passing  out  of  the  house  fell  upon  the  steps, 
by  reason  of  the  negligence  of  the  appellant  ''as  aforesaid." 
It  seems  that  the  complaint  made  a  sufficiently  clear  statement 
of  the  facts  illustrating  the  conditions  out  of  which  appel- 
lant's negligence  arose  and  sufficiently  showed  that  it  was  due 
to  these  conditions  that  respondent  fell  upon  the  steps. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred* 


[Olr.  No.  1489.    Second  Appellate  Distriet. — ^May  29,  1914.} 

HENET  N.  VAUGHN,  Respondent,  v.  FRED  H.  BIXBT 
et  al..  Appellants. 

Agister — ^Who  Is — ^Dutt  and  Liabiutt  in  Pasturing  Horses. — One 
who  takes  in  hones  to  pasture,  having  eharg^e  and  eontrol  of  them, 
is  an  agister;  and  while  he  is  not  an  insurer  against  injury  to  or 
loss  of  the  stock  intrusted  to  his  keeping,  he  is  bound  to  take  reason- 
able care  thereof,  and  he  is  responsible  for  injury  or  loss  resulting 
from  ordinary  casualties  that  could  have  been  averted  by  the  exer- 
cise of  such  care. 

Id. — ^Reasonable  Care — ^What  Constitutes.— In  such  ease  reasonable 
care  is  that  degree  of  care  which  it  is  presumed  an  ordinarily  careful 
and  prudent  man  would  have  exercised  under  the  same  circumstances 
with  reference  to  his  own  stock. 

Id. — Question  for  Jury — Reasonable  Care  ot  Horses  in  Pasture. — 
Unless  it  can  be  said  that  the  facts  and  circumstanoes  established 
are  such  that  reasonable  men  could  reach  but  one  conclusion  there- 
from, the  question  as  to  whether  or  not  an  agister  exercised  the 
required  degree  of  care  in  looking  after  the  welfare  of  horses  while 
in  his  charge,  is  a  question  for  the  determination  of  the  jury. 
24  Oal.  App.— 41 
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Id. — CoNCiiUsiON  OF  Jury—Review  on  Appeal. — And  even  if  there  is 
no  conflict  in  the  evidence,  nevertheless  if  the  inferences  fairly 
deducible  therefrom  are  iruch  that  different  eonclnsions  might  ration- 
ally be  drawn  therefrom  by  men  equally  sensible  and  impartial,  the 
conclusion  reached  by  the  jury  shonld  be  deemed  final  and  not 
disturbed  on  appeal  for  want  of  sufficient  evidence  to  justify  the 
verdict. 

Id. — Water  fob  Horses  in  Pasture — ^NsoLiaBNCB  of  Agister  in  Sup- 
plying.— In  this  action  by  the  owner  of  horses  against  the  owners 
of  some  five  thousand  acres  of  mountainous  land  who  had  received 
the  animals  thereon  to  pasture  for  hire,  to  recover  damages  for  the 
death  of  the  horses  through  want  of  water,  the  evidence  justifies 
the  verdict  of  the  jury  in  favor  of  the  plaintiff. 

Id.— Sufficiency  of  Water  in  Pasture — Special  and  General  Ver- 
dicts— Consistency. — A  special  finding  of  the  jury  that  there  was 
sufficient  water  in  the  pasture  for  the  horses  is  not  inconsistent  with 
the  general  verdict  for  the  plaintiff,  if  it  is  also  found  that  the 
water  was  inaccessible  to  the  horses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  triaL 
John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Freeman,  and  A.  D.  Laughlin,  for  Appellants. 

W.  H.  Dehm,  and  Constan  Jensen,  for  Respondent. 

SHAW,  J. — Action  to  recover  damages  on  account  of  negli- 
gence of  defendants,  resulting  in  the  loss  of  certain  horses 
placed  in  defendants'  pasture. 

The  case  was  tried  before  a  jury  which  rendered  a  verdict 
for  plaintiff.  Judgment  followed,  from  which,  and  an  order 
denying  their  motion  for  a  new  trial,  defendants  appeal. 

It  appears  that  defendants  were  the  owners  of  some  five 
thousand  acres  of  inclosed,  mountainous  land,  cut  by  deep 
canons  and  gulches,  which  they  used  in  the  business  of  re- 
ceiving stock  for  pasture  thereon  for  hire ;  that  plaintiff  and 
his  assignor,  about  the  first  day  of  May,  1912,  delivered  to 
defendants  four  horses  to  be  pastured  upon  said  lands.  It  is 
alleged  that  by  reason  of  defendants'  negligence  during  the 
time  when  said  horses  were  in  their  possession  and  being 
pastured,  they  died  for  want  of  water. 
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The  chief  assignment  of  error  is  insufficiency  of  evidence  to 
justify  the  verdict. 

One  who  takes  in  horses  to  pasture,  having  charge  and  con- 
trol of  them,  is  termed  an  agister.  {Howard  v.  Throckmorton, 
59  Cal.  79;  Williams  v.  MUler,  68  Cal.  290,  [9  Pac.  166].) 
While  he  is  not  an  insurer  against  injury  to  or  loss  of  the  stock 
intrusted  to  his  keeping,  he  is  bound  to  take  reasonable  care 
thereof,  and  injury  or  loss  resulting  from  ordinary  casualties 
that  could  have  been  averted  by  the  exercise  of  such  reason- 
able care  constitutes  negligence  for  which  he  is  responsible. 
(Williams  v.  Miller  68  Cal.  290, [9  Pac.  166] ;  Rey  v.  Toney, 
24  Mo.  600,  [69  Am.  Dec.  444] ;  Halty  v.  Market,  44  111.  225, 
[92  Am.  Dec.  182].)  In  this  case  reasonable  care  is  that 
degree  of  care  which  it  is  presumed  an  ordinarily  careful  and 
prudent  man  would  have  exercised  under  the  same  circum- 
stances with  reference  to  his  own  stock.  Unless  it  can  be  said 
the  facts  and  circumstances  established  were  such  that  reason- 
able men  could  reach  but  one  conclusion  therefrom,  the  ques- 
tion as  to  whether  or  not  defendants  exercised  the  required 
degree  of  care  in  looking  after  the  welfare  of  the  horses  while 
ill  charge  of  them,  was  a  question  for  the  determination  of  the 
jury.  Even  if  there  be  no  conflict  in  the  evidence,  neverthe- 
less, if  the  inferences  fairly  deducible  therefrom  are  such  that 
different  conclusions  might  rationally  be  drawn  therefrom 
by  men  equally  sensible  and  impartial,  the  conclusion  reached 
by  the  jury  should  be  deemed  final  and  not  disturbed  on  ap- 
peal for  want  of  sufficient  evidence  to  justify  the  verdict. 
(Herbert  v.  Southern  Pacific  Co,,  121  Cal.  227,  [53  Pac.  651] ; 
Hoff  V.  Los  Angeles  Pacific  Co.,  158  Cal.  596,  [112  Pac.  53].) 

Applying  this  rule  to  the  evidence  disclosed  by  the  record, 
we  are  clearly  of  the  opinion  that  the  evidence  fully  justified 
the  verdict  reached  by  the  jury. 

While  not  free  from  cf  nflict,  the  evidence  fairly  tends  to 
show  that  plaintiff  and  his  assignor,  who  had  never  seen  the 
pasture,  delivered  the  stock  to  one  of  the  defendants  who, 
when  he  received  the  same,  said:  *'We  will  look  after  them, 
and  put  them  where  (there)  is  feed  and  water,  and  in  the 
event  the  pasture  becomes  run  down  and  the  stock  is  not 
holding  up,  we  will  notify  you  and  have  you  take  them  out." 
At  that  time  said  defendants  requested  plaintiff  to  notify  them 
in  advance  before  calling  for  the  horses,  in  accordance  with 
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which  request  plaintiff  sometime  in  June,  upon  learning  that 
the  pasture  was  poor,  wrote  defendants  and  expressed  his  in- 
tention to  remove  the  horses  and  not  hearing  from  them,  went 
there  about  July  1st,  when  he  found  three  of  the  horses  dead, 
two  of  them  lying  in  a  gulch  at  a  point  about  fifty  or  one 
hundred  feet  from  a  pool  of  water  therein,  and  the  other  upon 
a  narrow,  level  plat  of  ground  adjoining  the  gulch.  At  the 
place  where  the  horses  were  found  the  gulch  was  eight  or  ten 
feet  in  depth,  with  perpendicular  walls,  by  reason  of  which 
the  horses  were  prevented  from  reaching  the  water  other- 
wise than  by  climbing  an  abrupt  hill  or  mountain  and  travel- 
ing a  distance  of  some  four  miles  and  coming  in  on  the  other 
side  of  the  gulch.  By  reason  of  the  gulch  and  mountain,  as 
well  as  other  topography  of  the  country,  the  place  where  the 
horses  were  found  was  something  of  a  box  canon,  out  of 
which  it  appears  they  were  unable  to  find  their  way.  There 
was  also  evidence  tending  to  show  that  the  horses  had  been 
dead  some  ten  days  or  two  weeks,  though  there  was  evidence 
given  on  the  part  of  defendants  that  they  were  seen  at  the 
point  where  their  carcasses  were  found,  on  June  15th,  when 
they  appeared  to  be  gaunt  and  in  want  of  water,  at  which 
time  one  of  the  defendants  drove  them  some  distance  to  an- 
other spring,  but  afterwards  on  June  19th,  he  from  a  distance, 
but  not  going  near,  saw  them  at  or  near  the  same  place  from 
which  he  had  taken  them  on  June  15th  when  he  thought  they 
were  in  need  of  water,  and  where  they  had  gone  probably 
seeking  the  inaccessible  water  in  the  ditch.  There  was  also 
testimony  to  the  effect  that  defendants  knew  of  the  existence 
of  the  condition  of  this  part  of  the  pasture  and  had  on  oc- 
casions rescued  stock  which  had  been  imprisoned  in  gulches 
therein ;  that  it  was  the  custom  of  those  engaged  in  conduct- 
ing like  business  to  ride  the  range  twice  a  week  and  if  they 
missed  seeing  any  of  the  stock  contained  in  the  pasture  on 
one  of  these  trips  to  look  them  up  on  the  second  ride.  While 
plaintiff  stated  that  he  could  not  tell  what  the  cause  of  death 
was,  it  is  apparent  that  the  jury  concluded  from  the  testi- 
mony that  the  horses  had  become  imprisoned  in  this  box 
canon  where  their  carcasses  were  found,  and  whence,  it  was 
reasonably  apparent  from  the  f aqt  that  all  vestige  of  vegeta- 
tion and  brush  had  been  eaten  off,  they  had  been  unable  to 
find  their  way  oat»  and  while  there  was  w&ter  in  tbto  golch 
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some  eight  or  ten  feet  in  depth  they  could  not  reach  it;  that 
two  of  them  in  an  effort  to  do  so  had  struggled  or  fallen  into 
the  gulch  when  too  weak  to  regain  their  feet  and  remained 
there  until  death  relieved  their  suffering. 

In  response  to  certain  issues  the  jury  rendered  a  special 
verdict  wherein,  among  other  things,  they  found  there  was 
sufficient  water  in  the  pasture  for  the  horses.  Appellants 
insist  that  the  general  verdict  should  be  set  aside  and  a  new 
trial  granted  for  the  reason  that  the  general  verdict  is  predi- 
cated upon  the  fact  that  the  horses  died  for  want  of  sufficient 
water,  and  since  the  jury  found  specially  there  was  a  suffi- 
cient supply  of  water  in  the  pasture  for  the  horses,  such  find- 
ing must  control  the  general  verdict.  This  finding  as  to  the 
sufficiency  of  water  in  the  pasture,  however,  is  limited  by  a 
finding  made  in  response  to  the  question:  ''Was  the  water 
in  the  pasture  accessible  to  the  horses  described  in  the  com- 
plaint as  having  died  for  want  of  water  f"  to  which  they  re- 
plied: **No."  The  finding  therefore  as  to  the  sufficiency  of 
water  in  the  pasture  is  qualified  by  the  further  finding  that 
the  water  so  found  to  be  in  the  pasture  was  inaccessible  to 
the  horses,  and  hence  is  entirely  consistent  with  the  general 
verdict. 

Some  of  the  testimony  given  by  witness  Copeland,  called  on 
behalf  of  plaintiff,  was  incompetent.  No  objection,  however, 
was  made  thereto  and  he  was  fully  cross-examined  thereon. 
After  plaintiff  rested  his  case  defendants  moved  the  court, 
without  stating  the  ground  therefor,  to  strike  out  all  of  his 
testimony,  which  motion  was  denied.  The  ruling  was  not 
error  for  the  reason,  among  others,  that  since  some  of  the 
evidence  was  proper  the  motion  should  have  been  directed  to 
those  parts  of  the  testimony  to  which  doubtless  an  objection 
would  have  been  sustained  had  it  been  interposed. 

We  find  no  error  in  the  record.  The  judgment  and  order 
are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred* 
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[CWm.  No.  243.    Third  Appellate  District.— May  29,  1914.] 

THE  PEOPLE,  Respondent,  ▼.  JOHN  WILLIAMS,  Appel- 
lant. 

OaiifiNAL  Law — Rape — Female  Undeb  Age  of  Consent — Failueb  to 
Make  Odtcbt  as  Raising  Presumption  or  Nonoommibsion  of 
Crime — Instruction. — In  a  prosecution  for  rape  upon  a  girl  under 
sixteen  years  of  age  an  instruction  that  "if  the  jury  believe  from  the 
evidence  that  at  the  time  of  the  alleged  rape  other  people  were  at  the 
same  time  in  the  same  house,  who  might  have  easily  heard  her  had 
she  made  any  outcry,  and  that  she  in  fact  made  no  outcry  at  the 
time  the  defendant  was  attempting  to  have  connection  with  her, 
these  facts  will  tend  to  raise  a  presumption  that  no  rape  was  com- 
mitted upon  her  at  the  time,"  is  properly  refused,  under  the  rule 
that  courts  are  forbidden  to  eharge  the  jury  "with  respect  to  matters 

of  ftiCt." 

Id. — Consent  of  Prosecutrix — Failubx  to  Make  Outget. — ^It  ii  imma^ 
terial  whether  the  prosecuting  witness  consented  or  was  forced  to 
submit;  and  her  failure  to  make  any  outcry  furnishes  no  presump- 
tion that  a  rape  was  not  committed. 

Id. — Uncorroborated  Testimony  op  Prosecutrix — Refusal  of  Instruc- 
tion.— The  refuaal  of  the  court  in  such  prosecution  to  comply  with 
the  defendant's  request  to  instruct  the  jury  that  if  the  prosecution 
relies  upon  the  uncorroborated  testimony  of  the  prosecutrix,  unsus- 
tained  by  other  evidence,  or  by  facts  and  circumstances  corroborating 
it,  they  should  view  such  testimony  with  great  caution,  and  that  in 
considering  her  testimony  they  may  take  into  consideration  the  facts 
and  eircumstances  surrounding  the  place  where  the  alleged  offense 
was  committed,  and  all  the  facts  and  circumstances  at  that  time  and 
immediately  thereafter,  is  not  prejudicial  error,  if  by  instructions 
which  the  court  gives  the  defendant  has  the  benefit,  substantially,  of 
all  he  asked  in  the  refused  instruction. 

Id.'Amendment  of  Penal  Code  Changing  Age  of  Consent  and 
Punishment  fob  Rape. — If  at  the  time  of  the  commission  of  the 
alleged  crime  section  261  of  the  Penal  Code  defining  rape,  and 
section  264  prescribing  the  punishment  for  that  offense,  were  in 
force,  the  subsequent  amendment  of  these  sections  (Stats.  1913, 
p.  212)  did  not  bar  prosecution  for  the  crime. 

Id. — Examination  of  the  Witness — Misconduct  of  District  Attob- 
KET. — The  asking  by  the  district  attorney  of  a  question  of  a  witness 
in  rebuttal  which  properly  should  have  been  asked  as  part  of  th^ 
people's  case  in  the  examination  of  the  witness  in  chief,  which  ques- 
tion IS  not  answered,  is  not  prejudicial  to  the  defendant. 


Digitized  by  VjOOQ IC 


May,  1914.]  Peoplb  v.  WiLLuna  647 

Id. — Misconduct  of  Juror— Confuctinq  AvnDAviTS. — ^Where  the  intozi* 
eatian  of  a  juror  is  urged  as  ground  for  a  new  trial,  and  th« 
ai&dayits  respecting  his  alleged  intoxication  are  eonflieting,  the 
matter  is  removed  from  consideration  on  appeal. 

Id. — Knowledge  of  Intoxication  of  Juror — Failure  to  Make  Objec- 
tion— Waiver. — If  the  defendant  has  knowledge  of  the  intoxication 
of  a  juror  during  the  trial  and  makes  no  objection  thereto,  he  cannot 
thereafter,  in  case  of  an  unfavorable  verdict,  take  advantage  of  such 
misconduct  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Siskiyou  County  and  from  an  order  refusing  a  new  trial. 
James  F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  E.  Collier,  and  Shinn  &  Shinn,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent 

CHIPMAN,  P.  J. — Defendant  was  convicted  of  the  crime 
of  rape  upon  a  girl  under  the  age  of  sixteen  years  and  was 
sentenced  to  imprisonment  for  the  term  of  five  years.  He 
appeals  from  the  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

It  is  not  contended  that  the  evidence  is  insufficient  to  sup- 
port the  verdict.  Briefly,  the  evidence  was  that  defendant, 
with  numerous  other  persons,  including  the  prosecuting  wit- 
ness and  her  mother,  attended  a  ball  on  New  Year's  eve,  1913 ; 
that  the  party  broke  up  about  three  o'clock  January  1st  and 
defendant  walked  part  of  the  way  from  the  place  where 
the  ball  was  conducted  with  the  prosecuting  witness  and  her 
mother  toward  her  home;  that  the  mother  left  the  daughter 
and  defendant  at  the  gate  of  a  neighbor's  premises  and  went 
on  to  her  residence ;  that  defendant  and  the  prosecuting  wit- 
ness were  at  this  neighbor's  house  alone  some  little  time  dur- 
ing which  they  sat  on  the  porch  of  the  premises  where  the 
alleged  crime  was  committed.  A  family  was  living  in  this 
house  but  whether  any  of  its  members  were  awake  at  that  early 
hour  of  the  morning  does  not  appear. 

1.  The  following  instruction  offered  by  defendant  was  re- 
fused and  the  ruling  is  alleo^ed  as  error  especially,  as  is  claimed, 
in  view  of  the  testimony  of  the  prosecuting  witness  that  de- 
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fendant  used  some  physical  force  in  accomplishing  his  object 
She  testified  also  that  he  overcame  her  by  having  first  aronsed 
her  passions  which  deprived  her  of  the  power  of  resistance. 
She  also  testified  that  she  made  no  outcry  and  did  not  until 
some  time  later  inform  her  mother  of  the  assault.  The  in- 
struction is  as  follows:  **If  the  jury  believe,  from  the  evi- 
dence, that  at  the  time  of  the  alleged  rape  other  people  were  at 
the  same  time  in  the  same  house,  who  might  easily  have  heard 
her  had  she  made  any  outcry,  and  that  she  in  fact  made  no  out- 
cry at  the  time  the  defendant  was  attempting  to  have  con- 
nection with  her — these  facts  will  tend  to  raise  a  presump- 
tion that  no  rape  was  committed  upon  her  at  the  time." 

Defendant  cites  People  v.  Howard,  143  Cal.  316,  [76  Pac. 
1116] ,  where  it  is  claimed  a  somewhat  similar  instruction  was 
refused.  The  decision  was  in  Bank.  The  instruction  was  not 
commented  upon  in  the  main  opinion  but,  in  a  concurring 
opinion  by  the  Chief  Justice,  speaking  of  one  part,  he  said: 
"The  instruction  contains  a  proposition  which  might  very 
well  have  been  given  to  the  jury  if  it  had  been  clearly  stated 
by  itself."  That  is,  the  failure  to  make  outcry  might  be 
considered  **with  all  the  other  evidence  in  determining  the 
credibility  of  such  witness  and  whether  rape  was  in  fact  com- 
mitted or  not."  The  instruction  refused  in  the  present  case 
was  addressed  to  the  fact  that  she  made  no  outcry  when 
there  were  persons  in  the  house  "who  might  easily  have  heard 
her  had  she  made  an  outcry,"  which,  it  is  claimed,  would 
"tend  to  raise  a  presumption  that  no  rape  was  committed 
upon  her  at  the  time."  The  difference  between  the  two  in- 
structions is  obvious.  A  presumption  is  evidence  and  may 
outweigh  the  positive  evidence  of  witnesses  against  it.  (Code 
Civ.  Proc,  sec.  2061,  subd.  2 ;  People  v.  Milner,  122  Cal.  171, 
179,  [54  Pac.  833] ;  Estes  v.  Ballard,  22  Cal.  App.  344,  349, 
[134  Pac.  361].)  To  say  that  certain  facts  raise  a  presump- 
tion that  no  rape  was  committed  is  equivalent  to  saying  that 
the  facts  constitute  evidence  that  no  rape  was  committed. 
But  the  court  is  forbidden  to  charge  the  jury  "with  respect 
to  matters  of  fact."     (Const,  art.,  VI,  sec.  19.) 

The  law  is  well  settled  that  it  is  immaterial  whether  the 
prosecuting  witness  consented  or  was  forced  to  submit.  Her 
failure  to  make  any  outcry  furnished  no  presumption  that  a 
rape  was  not  committed. 
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2.  The  following  instniction  asked  by  defendant  was  re- 
fused: "In  this  case  the  prosecution  relies  for  a  conviction 
upon  the  testimony  of  BeUe  Dollarhide,  the  prosecuting  wit- 
ness, and  no  other  witnesses  were  called  by  the  prosecution 
to  testify  directly  to  the  time  and  place  or  circumstances  of 
the  alleged  offense;  and  you  are  instructed,  in  cases  where 
the  prosecution  relies  upon  the  uncorroborated  testimony  of 
the  prosecutrix,  unsustained  by  other  evidence,  or  by  facts 
and  circumstances  corroborating  it,  that  you  should  view  such 
testimony  with  great  caution. 

"You  are  further  instructed  that  in  considering  her  testi- 
mony you  may  take  into  consideration  the  facts  and  circum- 
stances surrounding  the  place  where  the  alleged  offense  is 
charged  to  have  been  committed.  All  the  facts  and  circum- 
stances at  the  time  and  immediately  after  the  alleged  offense 
was  committed,  in  determining  the  weight  of  her  testimony, 
and  the  reasonableness  thereof,  as  tending  to  show  to  your 
minds  the  credit  to  be  given  to  the  same." 

The  court  gave  an  instruction  as  follows:  ''It  is  not  essen- 
tial to  a  conviction  in  this  case  that  the  prosecutrix,  Isabelle 
Dollarhide,  should  be  corroborated  by  the  testimony  of  other 
witnesses  as  to  the  particular  acts  constituting  the  offense. 
It  is  sufficient,  if  you  believe  from  her  evidence  and  all  the 
other  testimony  and  circumstances  in  proof  in  the  case,  be- 
yond a  reasonable  doubt,  that  the  crime  charged  has  been 
committed. 

"While  it  is  the  law  that  the  testimony  of  the  prosecuting 
witness  should  be  carefully  scanned,  still  this  does  not  mean 
that  such  evidence  is  never  sufficient  to  convict ;  by  the  law  of 
this  state,  a  female  child  under  the  age  of  sixteen  years  is 
incapable  of  giving  legal  consent  to  an  act  of  sexual  inter- 
course, so  that  every  act  of  carnal  connection  with  such  a  child 
by  one  not  her  husband  will  constitute  the  crime  of  rape, 
whether  with  or  without  the  consent  of  such  child,  and  in  this 
case,  if  you  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  had  sexual  connection  with  the  prose- 
cuting witness  on  or  about  the  first  day  of  January,  1913,  as 
alleged  in  the  information,  and  that  at  the  time  she  was  under 
the  age  of  sixteen  years  and  not  the  wife  of  the  defendant, 
then  the  defendant  is  guilty  of  rape  and  the  jury  should  so 
find." 
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By  this  latter  instruction  the  defendant  liad  the  benefit, 
substantially,  of  all  he  asked  in  the  refused  instruction.  The 
circumstances  immediately  after  the  alleged  offense  tended,  we 
think,  to  corroborate  the  testimony  of  the  prosecuting  witness 
rather  than  to  discredit  it.  It  appeared,  by  the  testimony 
of  defendant,  as  well  as  by  others  of  the  parties  present,  that 
the  prosecuting  witness  and  defendant  and  a  young  man  and 
another  girl  went  into  the  unoccupied  front  room  of  the  house 
referred  to,  after  the  alleged  intercouse  had  taken  place,  and 
the  prosecuting  witness  spent  most  of  the  time  until  daylight 
in  defendant's  lap,  hugging  and  kissing  each  other,  and  the 
other  girl  and  her  companion  were  similarly  engaged. 

3.  Instruction  numbered  five,  asked  by  defendant,  was  fuUj 
covered  elsewhere  in  the  instructions. 

4.  At  the  time  of  the  commission  of  the  crime,  sections  261 
and  264  of  the  Penal  Code,  as  they  read  in  1912,  were  in 
force.  By  section  261,  rape  was  there  defined  as  *'an  act  of 
sexual  intercouse,  accomplished  with  a  female,  not  the  wife 
of  the  perpetrator,  under  the  following  circumstances:  1. 
When  the  female  is  under  the  age  of  sixteen  years."  Then 
follow  five  other  subdivisions  covering  other  circumstances. 
By  an  amendment,  in  1913  (Stats.  1913,  p.  212)  section  261 
reads:  ''1.  Where  the  female  is  under  the  age  of  eighteen 
years."  In  all  other  respects  the  section  is  unchanged.  Sec- 
tion 264,  prescribing  the  punishment  for  rape,  was  materially 
changed.  It  is  now  contended  that  the  statute  of  1912  was 
repealed  by  the  act  of  1913  and  there  was,  therefore,  no  law 
under  which  defendant  could  be  tried  or  convicted. 

Section  329  of  the  Political  Code  is  as  follows:  ''The  repeal 
of  any  law  creating  a  criminal  offense  does  not  constitute  a  bar 
to  the  indictment  or  information  and  punishment  of  an  act 
already  committed  in  violation  of  the  law  so  repealed,  unless 
the  intention  to  bar  such  indictment  or  information  and 
punishment  is  expressly  declared  in  the  repealing  act" 
There  is  no  such  express  intention  shown  in  the  repealing  act 
of  1913.  The  sentence  imposed  was  authorized  by  the  earlier 
act.  {People  v.  McNulty,  93  Cal.  427,  [26  Pac.  597,  29  Pac. 
61] ;  12  Cyc,  Crim.  Law,  p.  770;  Monographic  note,  94  Am. 
Dec.  217,  219.) 

5.  Misconduct  of  the  district  attorney  is  complained  of  on 
the  ground  that  he  asked  a  question  of  a  witness  called  by  the 
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people  in  rebuttal  which  properly  should  have  been  asked  as 
part  of  the  people's  case  in  the  examination  of  the  witness  in 
chief.  It  appears  from  the  record  that  a  further  objection 
was  made  on  the  ground  that  it  called  for  a  confidential  com- 
munication and  the  court  sustained  the  objection,  apparently 
on  this  latter  ground.  Whether  the  question  involved  might 
properly  be  put  to  a  witness  in  rebuttal  was  largely  a  matter 
of  discretion  with  the  court.  We  cannot  see  that  defendant 
w  as  prejudiced  by  the  mere  asking  of  the  question  which  was 
not  answered. 

6.  It  is  urged  that  a  new  trial  should  be  ordered  because 
two  of  the  jurymen  were  in  an  advanced  state  of  intoxication 
both  during  the  trial  of  the  case  and  during  the  recess  of  the 
court.  On  the  motion  for  a  new  trial  affidavits  were  read  in 
its  support.  These  affidavits  related  to  juryman  Rantz  and 
juryman  Mugler.  As  to  the  evidence  concerning  the  conduct 
of  juryman  Rantz,  the  affidavits  were  concededly  in  substan- 
tial conflict,  which  removes  the  matter  from  consideration  on 
appeal. 

Hazel  Vaughan  deposed  that  she  was  present  at  the  trial 
and  **  carefully  watched  said  jurors  who  were  empaneled  to 
try  said  case;  that  Albert  Mugler,  one  of  said  jurors,  was 
drunk  and  in  an  intoxicated  condition  on  the  10th,  11th  and 
12th,  both  on  the  streets  of  Yreka,  California,  and  on  the 
12th  in  the  courthouse  at  Yreka  while  he  was  on  the  jury  in 
said  case  and  was  utterly  unfit  to  serve  as  such  juror."  C.  W. 
Kaler  attended  the  trial  on  the  10th,  11th,  12th,  and  13th  of 
November,  1913;  he  deposed  ''that  he  had  special  chance  to 
observe  the  conduct  of  said  jurors;  that  Albert  Mugler,  who 
was  a  juror  in  said  case,  was  drunk  while  on  the  jury  and 
that  in  the  opinion  of  affiant  said  Mugler  was  not  in  a  condi- 
tion to  serve  as  such  juror  and  was  incapacitated  by  reason 
of  his  intoxicated  condition."  Callie  Jones  deposed  that  she 
was  present  at  the  trial  during  the  four  days  mentioned; 
"that  she  knows  juror  Albert  Mugler;  that  said  juror  Albert 
Mugler  was  drunk  on  each  and  every  day  that  he  sat  at  said 
courthouse  as  a  juror;  that  he  was  drunk  when  said  court 
opened  on  Monday  morning;  that  he  was  drunk  on  that  day 
while  on  the  jury;  that  he  was  drunk  on  Tuesday  all  day; 
that  he  was  very  drunk  on  Wednesday;  that  he  was  utterly 
unfit  to  serve  as  a  juror,  owing  to  said  intoxication;  that  the 
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court  did  fine  the  said  juror  for  being  drunk;  that  said  case 
was  continued  for  12  hours  owing  to  his  intoxicated  condi- 
tion." John  C.  Naves  deposed  that  during  an  intermission 
of  said  trial  (the  day  not  stated)  juryman  Wilkins  "spoke  to 
this  a£Sant  on  the  streets  of  Yreka  and  said  as  follows:  'John 
(meaning  aflBant)  where  is  Collier  (defendant's  attorney)  f 
For  God's  sake  put  him  on  to  this  man  Mugler.  He  has  been 
drinking  all  day  and  if  he  keeps  in  that  condition,  I  for  one, 
will  refuse  to  sit  on  the  jury  with  him.  We  never  will  be 
able  to  agree  on  a  verdict  with  a  man  like  that. '  This  affiant 
further  states  that  he  knows  juror  Albert  Mugler,  and  that 
on  Tuesday  evening  after  court  had  adjourned,  said  Albert 
Mugler  was  very  drunk  and  utterly  incapable  of  attending 
to  any  business,"  and  that  during  the  day  of  Wednesday  "the 
said  juror  Albert  Mugler  was  again  so  intoxicated  that  he 
was  unable  to  serve  as  a  juror  in  said  cause."  Juror  Wil- 
kins made  affidavit  that  in  the  jury  room  when  the  jury  were 
deliberating  upon  their  verdict  Mugler  was  in  a  condition  to 
and  did  fully,  fairly,  and  intelligently  consider  the  evidence 
and  discuss  the  same.  Several  other  jurymen  made  like  affi- 
davit. But  Wilkins  did  not  deny  making  the  statement  to 
affiant  Naves,  neither  did  he  nor  any  other  juryman  depose 
that  Mugler  was  in  a  sober  condition  at  other  times  during  the 
trial.  Mugler  may  have  been  duly  sober  when  the  jury  re- 
tired to  consider  their  verdict  but  it  by  no  means  follows  that 
while  evidence  was  being  submitted  to  the  jury  he  was  in  a 
condition  to  receive  correct  impressions  as  to  the  weight  and 
significance  of  such  evidence.  Defendant  was  entitled  to  have 
the  judgment  of  each  juror  iminfluenced  by  the  stimulating 
and  disturbed  condition  of  mind  which  drunkenness  produces. 
If  one  juror  was  by  his  drunkenness  while  acting  as  a  juror 
incapacitated  fairly  and  intelligently  to  hear  and  pass  upon 
the  evidence  it  would  be  a  reproach  to  the  law  should  a  verdict 
of  guilty  in  which  his  vote  was  necessary  be  allowed  to  stand. 
It  appears  from  the  record  of  the  trial  that,  on  Wednesday 
afternoon  at  2  o'clock  when  the  trial  was  resumed,  Mugler 
was  in  such  an  intoxicated  condition  as  to  compel  the  court 
to  adjourn  the  further  hearing  and  the  juror  was  fined  twenty 
dollars  for  contempt  of  court.  Deponent,  Hugo  V.  Miller,  de- 
posed that,  "during  the  trial  of  said  cause  he  saw  the  said 
Albert  Mugler  many  times  and  particularly  before  the  ver- 
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diet  in  said  cause  and  knows  that  tlie  said  Albert  Mugler 
was  drunk  and  utterly  incapable  of  serving  as  a  juror  in  said 
ease.  That  prior  to  the  verdict  in  said  cause  the  said  Mugler 
expressed  his  opinion  freely  and  openly  about  said  case,  and 
about  the  testimony  in  said  case  and  stated  freely  and  openly 
how  he  would  vote,  and  that  he  had  made  up  his  mind  and 
nothing  could  change  him.  That  affiant  frequently  requested 
said  Mugler  not  to  discuss  said  case  and  when  he  refused 
to  desist  and  continued  to  express  his  opinion  publicly  about 
said  case  and  about  the  merits  thereof,  this  affiant  notified 
the  attorney  for  the  defendant,  and  with  the  assistance  of 
John  C.  Naves,  from  the  office  of  the  attorney  for  the  de- 
fendant, they  tried  to  get  said  juror  to  bed  but  he  still  con- 
tinued to  talk  and  express  his  opinion  about  said  case  and 
to  say  how  he  would  vote  thereon  and  that  nothing  could 
change  him."  Deponents  Linton  and  Hutchens  deposed  to 
Mugler 's  drunken  condition  on  Wednesday,  the  12th  of 
November,  and  that  in  that  condition  he  publicly  expressed 
his  opinion  as  to  what  he  would  do  in  the  case." 

Juror  Starr  deposed  that,  on  Thursday  morning,  the  day 
after  he  was  fined  for  contempt,  Mugler  *'came  into  court  in 
a  sober  condition,  remained  in  that  state  and  went  into  the 
jury  room  duly  sober  and  was  in  a  condition  to  discuss  and 
did  discuss  the  evidence  in  the  case  iatelligently . "  Deponent 
did  not  speak  of  Mugler's  condition  during  the  other  days  of 
the  trial  and  there  was  no  evidence  submitted  on  Thursday. 
Juror  Mugler  deposed  that,  "on  Wednesday,  November  12, 
affiant  became  intoxicated  and  on  convening  the  court  on  the 
afternoon  of  that  day  (there  was  no  session  in  the  forenoon) 
the  court  at  the  request  of  both  the  district  attorney  and 
counsel  for  defendant  granted  a  continuance  of  the  case  until 
Thursday  morning  at  10  a.  m.  and  at  that  time  affiant  was 
duly  sober;  that  the  case  was  given  to  the  jury  on  the  after- 
noon of  Thursday,  November  13,  1913,  and  at  that  time  and 
all  times  while  hearing  the  evidence,  affiant  fully  and  intelli- 
gently considered  the  evidence;  .  .  .  that  he  never  to  his 
knowledge,  ever  formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant  until  he  had  retired  to 
the  jury  room  to  deliberate  on  the  verdict,  and  in  this  regard 
affiant  admits  that  on  one  or  two  occasions  during  the  times 
herein  mentioned  he  was  quite  intoxicated  outside  the  oourt- 
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room  and  during  the  adjournment  of  court  and  at  the  con- 
vening of  court  on  Wednesday  afternoon,  November  12th, 
but  that  he  never  was  in  a  condition  of  intoxication  while 
evidence  was  being  taken  or  rulings  of  the  court  being  made 
or  arguments  of  counsel  were  had  not  to  fully  and  intelligently 
hear  and  consider  all  that  was  going  on  in  said  trial."  Dis- 
trict Attorney  Hooper  deposed  to  the  intoxication  of  Mugler 
on  the  12th  and  the  contempt  proceedings  and  that  on  the 
following  morning  Mugler  came  into  court  ''apparently 
sober." 

It  appeared  that  deponent  Hazel  Vaughan  is  defendant's 
sister  and  deponent  Gallic  Jones  is  his  mother  and  that  de- 
ponent Naves  was  a  derk  in  the  ofSce  of  defendant's  attorney, 
Mr.  Collier.  It  also  appeared  that  defendant's  attorney  was 
told  of  the  facts  stated  in  the  depositions  of  Miller  and  Linton 
that  Mugler  had,  while  in  an  intoxicated  condition,  declared 
that  his  mind  was  made  up  and  nothing  could  change  it. 

In  the  case  of  the  People  v.  Romero,  12  CaL  App.  466,  470, 
[107  Pac.  709,  711],  the  alleged  intoxication  of  the  juryman 
occurred  during  recess  of  the  court  and,  as  was  stated  in  the 
opinion:  ** several  jurymen  deposed  that  at  no  time  during 
the  proceedings  while  evidence  was  being  taken  or  when  the 
jury  retired  to  consider  their  verdict  was  Hayes  intoxicated, 
but,  on  the  contrary,  'he  was  sober  during  the  trial,  and  in  all 
ways  perfectly  able  to  consider  the  evidence  introduced  at  the 
trial  of  said  cause  and  to  intelligently  exercise  his  judgment 
thereon.*  "  It  was  further  said  in  the  opinion:  "The  fact 
that  a  juror  drank  intoxicating  liquor  during  recess  of  the 
court  will  not  vitiate  the  verdict  if  it  appears  from  the  affida- 
vits of  his  fellow  jurymen,  as  here,  'that  the  juror  while  sitting 
or  deliberating  as  a  juror,  was  sober,  intelligent  and  in  a  fit 
condition  to  understand  and  deliberate  upon  the  evidence  and 
determine  the  verdict.'  "  (Citing  People  v.  Deegan,  88  Cal. 
602,  [26  Pac.  500].) 

In  People  V.  Boyd,  16  Cal.  App.  130,  135,  [116  Pac.  323], 
the  question  of  excessive  indulgence  in  liquors  by  jurymen 
during  recess  of  the  court  was  under  consideration,  but  there 
was  a  siihstaotial  conflict  of  evidence  on  the  subject  which, 
under  tlie  rule,  removed  the  question  from  consideration  here. 
Besides,  there  was  no  evidence  showing  that  the  juror  oom- 
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plained  of  was  not  sober  while  he  was  actually  engaged  in 
performing  his  duties  as  a  juror. 

In  the  present  case  there  is  some  evidence  that  the  juryman 
Mugler  was  intoxicated  while  in  the  jury  box,  during  the 
progress  of  the  trial,  to  an  extent  which  incapacitated  him 
From  intelligently  considering  the  evidence.  There  is  no  con- 
flict in  the  afiSdavits  unless  it  can  be  said  that  Mugler  *s  affi- 
davit creates  it.  Two  of  the  affiants,  who  deposed  to  his 
condition  while  evidence  was  being  taken,  were  closely  related 
to  defendant — one  his  mother  and  one  his  sister — to  which 
fact  the  court  must  have  attached  sufficient  importance  to 
justify  it  in  disregarding  their  opinion.  The  only  other 
affiant  deposing  to  Mugler 's  condition  while  evidence  was 
being  taken  was  affiant  Kaler.  His  statement  was  that  Mugler 
was  drunk  every  day  of  the  trial  and  particularly  on  the  first 
three  days  and  while  "he  was  on  the  jury,"  but  he  does  not 
state  that  he  was  in  that  condition  while  evidence  was  being 
taken.  On  the  fourth  day  the  affidavits  show  clearly  that 
Mugler  was  duly  sober.  The  court  doubtless  concluded  that 
as  between  the  sweeping  statement  made  by  Kaler  and  the 
specific  statement  made  by  the  juror  the  latter  was  the  more 
dependable.  To  say  that  there  was  no  substantial  conflict  we 
nust  hold  that  the  court  was  not  justified  in  accepting  Mug- 
ler's  statement  as  true.  We  cannot  see  our  way  clear  to  do 
this.  Besides,  we  are  influenced  in  some  degree  in  our  con- 
clusion by  the  fact  that  defendant's  counsel  knew  of  the  con- 
dition of  Mugler  during  the  recess  of  court  and  that  he  had 
made  statements  while  intoxicated  as  to  how  he  would  vote 
when  considering  the  verdict.  Where  misconduct  of  a  juror 
is  known  to  the  complaining  party  and  is  of  such  a  character 
as  to  disqualify  the  juror,  it  is  the  duty  of  the  party  com- 
plaining promptly  to  call  the  attention  of  the  court  to  such 
misconduct.  In  Ipstvitch  v.  Fernandez,  84  Cal.  639,  641,  [24 
Pac.  298],  the  court  said:  "If,  then,  the  intoxication,  which 
plaintiff  avers  to  have  commenced  at  the  beginning  of  the 
trial,  and  continued  to  its  close,  was  apparent  to  him,  he  could 
not  keep  quiet  on  the  subject,  take  the  chances  of  a  favorable 
verdict,  and  then  avail  himself  of  it  for  the  first  time  after 
defeat.'*  (See  1  Hayne  on  New  Trial,  sec.  27;  Monaghan  v. 
Rolling  Mill  Co.,  81  Cal.  190,  194,  [22  Pac.  590] ;  Doolin  v. 
Omnibus  Cable  Co.,  140  Cal.  369,  375,  [73  Pac.  1060].)     But 
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for  this  feature  of  the  matter  we  should  be  disposed  to  hold 
that  defendant  did  not  have  such  a  trial  as  the  constitution 
entitled  him  to.  Had  the  conduct  of  Mugler  been  called  to 
the  attention  of  the  court  and  satisfactory  proof  made  of  it 
and  a  demand  made  that  he  be  discharged,  it  would  have 
been  the  duty  of  the  court,  in  the  interest  of  justice  and  of 
orderly  procedure,  to  grant  the  demand.  As  defendant  seems 
to  have  knowingly  taken  the  chance  with  this  juror  he  must 
be  deemed  to  have  waived  the  objection  now  urged  and  should 
not  be  heard  to  complain  of  the  verdict. 
The  judgment  and  order  are  affirmed. 

Harti  J.|  and  Burnett,  J.,  concurred. 


[Ciy.  No.  1688.    Second  Appellate  District.— June  1,  1914.] 

HENRY  TOMPKINS,  Petitioner,  v.  SUPERIOR  COURT  OP 
SAN  BERNARDINO  COUNTY,  Respondent. 

JusTicK's  Court— Appeal  to  Supekioe  Coubt — Failubb  to  Tile 
XJndsbtaking — Transmission  or  Recobd — Second  Appeal. — ^Where 
on  an  appeal  from  a  justice's  court  the  papers  and  pleadings  in  the 
cause  are  transmitted  to  the  superior  court,  but  no  undertaking  is 
filed  as  required  by  section  978  of  the  Code  of  C^vil  Procedure,  and 
subsequentlj  a  demurrer  to  the  complaint  is  filed,  which  is  OTerruled, 
the  appeal  is  a  nullity  and  the  case  stands  as  though  none  had  been 
attempted;  and  if  another  appeal  is  perfected  within  the  time  al- 
lowed by  law,  prohibition  will  not  lie  to  restrain  the  superior  court 
from  proceeding  with  the  trial  of  the  case,  on  the  ground  that  the 
last  appeal  is  not  accompanied  by  the  pleadings  and  papers  which 
had  been  improperly  transmitted  on  the  first  appeal. 

PETITION  for  a  Writ  of  Prohibition  to  be  directed  to  flie 
Superior  Court  of  San  Bernardino  County. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  Boyer,  for  Petitioner. 

Allison  &  Dickson,  for  Respondent 
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SHAW,  J. — Prohibition.  Upon  application  therefor,  an 
alternative  writ  was  issued  herein  directed  to  the  superior 
cjourt  of  San  Bernardino  County,  commanding  it  to  appear  and 
show  cause  why  it  should  not  be  prohibited  from  proceeding 
with  the  trial  of  a  certain  cause  pending  therein,  wherein  the 
petitioner  as  plaintiff  had,  in  the  justice's  court,  obtained  a 
judgment  against  one  Charles  C.  Smithson,  from  which  judg- 
ment said  Smithson  had  appealed  to  said  superior  court. 

In  response  to  the  writ  a  return  was  made,  from  which  and 
the  petition  it  appears  that  the  judgment  of  the  justice  was 
rendered  on  March  28,  1914;  that  on  April  1st  following 
Smithson  appealed  therefrom  to  the  superior  court,  but  neg- 
lected to  perfect  the  appeal  by  giving  the  undertaking  required 
by  section  ij78  of  the  Code  of  Civil  Procedure.  Notwithstand- 
ing such  neglert,  the  justice  duly  certified  and  transmitted  to 
the  superior  court  the  record  in  the  cause.  A  demurrer  to  the 
complaint  was,  on  April  3d,  interposed  by  Smithson,  and  by 
the  court  overruled  on  April  13th,  and  the  case  set  for  trial 
on  May  15th.  Thereafter,  on  April  15th,  within  the  time 
allowed  him  for  appealing  in  said  cause,  Smithson  filed  another 
notice  of  appeal  and  gave  the  required  undertaking  therein ; 
whereupon  the  justice,  on  May  11th,  transmitted  to  the  su- 
perior court  a  copy  of  his  docket,  but  did  not  send  np  the 
papers  and  pleadings  in  the  case  for  the  apparent  reason  that 
he  had  theretofore  transmitted  them  at  the  time  when  defend- 
ant purported  to  appeal  on  April  1st.  On  May  4th,  pursuant 
to  notice,  petitioner  moved  the  court  to  dismiss  the  purported 
appeal  had  and  taken  on  April  1st,  upon  the  ground  that  no 
sufficient  undertaking  had  been  given,  and  likewise  pursuant 
to  notice,  at  the  same  time  moved  to  dismiss  the  appeal  had 
and  taken  on  April  15th,  upon  the  ground  that  two  appeals 
had  been  taken  from  the  same  judgment,  and  the  further 
ground  that  said  last  appeal  was  unaccompanied  by  any 
record,  papers,  and  pleadings,  or  any  certified  copy  of  the 
justice's  docket  from  which  the  appeal  could  be  identified. 
At  the  hearing  of  these  motions  the  purported  appeal  of  April 
1st  was  withdrawn,  and  as  to  the  motion  to  dismiss  the  appeal 
of  April  15th,  the  motion  was  denied  without  prejudice. 

Clearly  the  first  appeal  was,  and  is  conceded  to  be,  a  nullity 
by  reason  of  the  fact  that  no  sufficient  undertaking  was  filed 
as  required  by  section  978    of  the  Code  of  Civil  Procedure. 

24  0»1.  App.— 4a 
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Hence,  the  transmission  of  the  record  to  the  derk  made  at 
this  time  by  the  justice  was  unwarranted,  as  the  same  is 
deemed  to  be  in  the  office  of  the  justice.  The  court  having  no 
jurisdiction  to  entertain  it,  the  overruling  of  the  demurrer 
interposed  could  not  give  it  jurisdiction.  {Est<Ue  of  Brewer, 
156  Cal.  89,  [103  Pac.  486].)  Hence,  on  April  15th,  the  case 
stood  as  though  no  appeal  had  been  attempted. 

The  appeal  had  on  April  15th  was,  in  so  far  as  concerned 
the  steps  required  to  be  taken  by  Smithson  as  appellant^  duly 
taken  and  perfected  within  the  time  allowed  by  law  therefor. 
Section  977  of  the  Code  of  Civil  Procedure,  provides  that  the 
justice  must  transmit  to  the  clerk  of  the  superior  court  the 
record  and  papers  therein  designated,  ''and  the  justice  or 
judge  may  be  compelled  by  the  superior  court,  by  an  order 
entered  upon  motion,  to  transmit  such  papers,  and  may  be 
fined  for  neglect  or  refusal  to  transmit  the  same."  It  appears 
that,  following  the  taking  of  this  last  appeal,  the  justice  neg- 
lected to  transmit  to  the  clerk  of  the  superior  court  the  papers 
and  record  required  by  the  provisions  of  this  section.  His 
omission  so  to  do,  however,  cannot  be  attributed  to  appellant. 
For  obvious  reasons  the  court  would  be  unable  to  try  the  case 
in  the  absence  of  the  pleadings  and  record ;  but  since  section 
977  makes  provision  for  compelling  the  justice  to  perform  his 
duty  and  file  same  with  the  clerk,  we  must  assume  liiat  prior  to 
the  time  when  the  court  will  try  the  case  the  record  will  be 
transmitted  to  the  clerk.  Otherwise,  in  the  absence  of  any 
steps  taken  by  appellant  to  compel  the  performance  of  duty 
on  the  part  of  the  justice,  the  court  might  refuse  to  try  the 
case,  or  dismiss  the  same.  The  court  evidently  made  the  order 
denying  the  motion  without  prejudice  so  that,  if  the  defect  in 
the  record  was  not  cured  at  the  time  of  the  trial,  petitioner 
might  at  that  time  renew  his  motion  upon  such  ground.  Be- 
ing improperly  transmitted  before  an  appeal  was  taken,  the 
record  should  be  re-filed  as  accompanying  the  appeal  had  and 
taken  April  15th. 

The  peremptory  writ  is  denied,  and  the  alternative  writ  of 
prohibition  heretofore  issued  is  dismissed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourty 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  30,  1914. 
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[Crim.  No.  244.    Third  Appellate  Distriet.— June  1,  1914.] 

THE  PEOPLE,  Respondent,  v.  RUBY  E.  BARTOL,  Ap- 

pellant. 

Criminal  Law — ^Rapb  upon  Femalb  Undsb  Agb  or  Odnskn^— Aidikq 
AND  Abettino — SuFFiciENCT  ow  Infobmation. — ^An  information  set- 
ting forth  the  commission  of  an  act  of  sexual  intercourse  with  a 
female  under  the  age  of  sixteen  years,  and  charging  that  the  defend- 
ant did  ''help,  and  assist  and  abet  one  T.  in  the  perpetration  and 
accomplishment''  of  such  act,  is  sufficient  and  brings  the  defend- 
ant within  the  contemplation  of  section  31  of  the  Penal  Code. 

Id. — ^WoMAN  AS  AiDEB  AND  Abettob  oi*  Bapb. — ^While  the  mother  of  the 
prosecutrix  could  not  be  the  principal,  as  that  term  is  commonly 
understood,  in  the  commission  of  such  offense,  she  might  "aid  and 
abet  in  its  commission,"  and  there  is  substantial  evidence  to  support 
the  verdict  of  guilty  on  that  ground. 

Id. — Testimony  of  Prosecutbix — Sufficiency  to  Sustain  CoNVionoN. 
In  this  prosecution  of  a  woman  for  aiding  and  abetting  a  rape  upon 
her  eleven-year-old  daughter,  the  testimony  of  the  girl,  while  con- 
tradictory on  material  points  and  almost  unbelievable,  cannot  be  said 
to  be  inherently  improbable  or  of  such  a  character  that  the  jury 
had  no  right  to  accept  it  as  true,  especially  in  view  of  substantial 
corroboration  by  her  younger  brother. 

lb. — ^Variance  Between  Information  and  Evidence. — There  is  no  vari- 
ance between  the  evidence  and  the  allegations  of  the  information. 

Id.— Cross-examination  of  Prosbcutbix — ^Bestbiction  upon  by  Court. 
Where  the  court  orders  that  the  prosecutrix  shall  not  be  cross- 
examined  further,  but  the  defendant  makes  no  objection  to  the  order 
and  manifests  no  desire  to  proceed  further  with  the  cross-examina- 
tion, an  appellate  tribunal  will  not  hold  the  restriction  improper. 

Id. — Impeachment  of  Witness — Propbb  Pbocedubb — ^Waiver. — ^Where 
it  is  sought  to  impeach  a  witness  by  showing  prior  contradictory 
statements,  the  proper  course  is  to  ask  each  witness,  the  impeaching 
witness  and  the  witness  to  be  impeached,  whether  certain  statements 
were  made  by  the  latter;  but  if  this  course  is  not  pursued  and  no 
objection  is  made  to  a  question  to  the  impeaching  witness,  but  on  the 
contrary  the  whole  conversation  is  requested,  objections  thereafter 
interposed  come  too  late. 

Id. — Instructions  Given  at  Bequest  of  Appellant — Review  on 
Appeal. — A  defendant  cannot  complain  on  appeal  of  instructions 
given  by  the  trial  court  at  his  request. 

lu. — Age  of  Consents—Mistake  by  Court— Harmless  Error. — Where 
it  is  undisputed  in  a  rape  case  that  the  prosecutrix  was  not  over 
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twelve  yean  old  when  the  alleged  offense  was  eommittedi  the  de- 
fendant is  not  prejudiced  bj  the  mistake  of  the  court  in  assuming 
that  the  age  of  eonsent  is  eighteen  instead  of  sixteen  jears. 

Id. — Cbedibilitt  of  Witness — ^Consioebation  of  Position  and  Intkrest 
— Instruction. — An  instmetion  in  a  rape  case  that  in  weighing  the 
testimony  of  the  defendant  it  is  proper  to  consiuer  whether  "the 
position  and  interest  of  such  defendant  may  not  affect  her  credi- 
bility and  color  her  testimony/'  is  objectionable  but  not  reversi- 
ble error.  The  vice  of  the  instruction  is  in  calling  particular  atten- 
tion to  the  testimony  of  the  defendant;  the  principle  of  the  instruc- 
tion should  be  given  in  general  terms,  and  the  jury  left  entirely 
without  suggestion  of  its  application  to  any  particular  witness. 

Id. — Appeal — Erbob  not  Bisulting  m  Miscabbiaob  of  Justice. — 
Since  the  amendment  of  section  4%  to  article  6  of  the  constitution, 
it  is  not  sufficient  to  warrant  a  reversal  in  a  criminal  case  to  show 
that  error  was  committed,  but,  after  a  review  of  the  whole  record,  the 
error  must  be  disregarded  and  the  judgment  af&rmed,  unless  the 
appellate  court  is  of  the  opinion  that  the  error  resulted  in  a  mis- 
carriage of  justice.  The  word  opinion  is  here  used  in  the  sense  of 
belief  or  convietioni  not  merely  suspicion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County  and  from  an  order  refusing  a  new  trial  John 
L.  Childs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  A.  Wood,  B.  M.  Frost,  and  Henry  L.  Ford,  for  Appel- 
lant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Deputy 
Attorney-General,  for  Respondent 

BURNETT,  J.— We  can  see  no  valid  objection  to  the  in- 
formation  in  this  case,  which,  in  its  charging  part,  is  as  fol- 
lows: **Ruby  E.  Bartol  is  accused  by  the  district  attorney  of 
the  said  county  of  Del  Norte  by  this  information  of  the  crime 
of  rape,  committed  as  follows:  That  said  Ruby  E.  Bartol,  did 
on  or  about  the  8th  day  of  February,  A.  D.  1913,  at  and  in 
said  county  of  Del  Norte,  state  of  California,  and  before  the 
filing  of  this  information,  then  and  there  willfully  and  unlaw- 
fully and  feloniously  help,  aid,  and  assist  and  abet  one  Orville 
Taggart  in  the  perpetration  and  accomplishment  of  an  act  of 
sexual  intercourse,  then  and  there  committed  and  accomplished 
by  the  said  Orville  Taggart  with  and  upon  one  ^lay  Bartol, 
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who  waa  then  and  there  a  female  under  the  age  of  sixteen 
years,  to  wit,  of  the  age  of  eleven  years,  and  not  then  and 
there  the  wife  of  the  said  Orville  Taggart.*'  The  offense  of 
the  actual  principal,  one  Orville  Taggart,  is  set  out  substan- 
tially in  the  language  of  the  statute  defining  the  crime  (Pen. 
Code,  sec.  261),  and  this  has  frequently  been  held  to  be  suffi- 
cient. To  charge  that  the  defendant  did  "help,  aid  and  assist 
and  abet"  said  Taggart  in  the  perpetration  and  accomplish- 
ment of  said  act  brings  her  clearly  within  the  contemplation 
of  section  31  of  the  Penal  Code.  Of  course,  she  could  not  be 
the  principal,  as  commonly  understood,  in  the  perpetration  of 
the  crime,  but,  as  in  the  case  of  any  other  offense,  she  might 
"aid  and  abet  in  its  commission/'  or,  not  be^jUg  present,  advise 
and  encourage  its  commission. 

We  cannot  say  that  there  is  no  substantial  evidence  to  sup- 
port the  verdict.  While  the  testimony  of  the  little  girl  seems 
almost  unbelievable,  and  she  contradicts  herself  in  material 
points,  she  did  testify  that  her  mother,  the  defendant,  threw 
her  upon  the  bed  and  held  her  hands  while  said  Taggart  com- 
mitted the  offense  charged.  She  explained  the  occurrence  so 
that,  giving  full  credit  to  her  testimony  against  appellant,  the 
inference  of  guilt  necessarily  follows.  Strange  and  startling 
as  her  testimony  may  be,  we  cannot  say  that  it  is  inherently 
improbable  or  that  the  jury  had  no  right  to  accept  it  as  true. 
In  addition  we  may  state  that  she  is  substantially  corroborated 
by  the  testimony  of  her  younger  brother.  It  may  be  added 
that  some  time  after  the  event  she  was  examined  by  a  phy- 
sician, but,  for  some  reason  not  disclosed,  the  physician  was  not 
called  as  a  witness.  It  seems  unfortunate  that  evidence  ob- 
tained from  a  physical  examination  was  not  produced.  This 
might  have  constituted  an  important  circumstance  in  cor- 
roboration  or  refutation  of  the  girl's  statements. 

We  cannot  hold  that  there  was  a  variance  between  the  evi- 
dence and  the  allegations  of  the  information,  as  contended  for 
by  appellant.  It  is  true  that  in  one  part  of  her  testimony  the 
prosecutrix  testified  that  her  mother  was  not  present  when 
Taggart  had  intercourse  with  her,  but  that  she  was  present 
and  held  her  hands  when  one  Otto  Creitzer  perpetrated  a  sim- 
ilar outrage.  But  thereafter  the  record  shows  the  following : 
"Q.  Did  someone  take  hold  of  youf  A.  Yes,  sir.  Q.  Who! 
A.  Mamma.    Q.  What  did  she  do  with  yout    A.  She  slung 
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ine  on  the  bed.  Q.  What  did  they  do  after  your  mother  thmw 
you  on  the  bed,  May!  A.  Josie  Horn  took  hold  of  me.  Q. 
And  did  someone  else  take  hold  of  youf  A.  Orville  Taggart. 
Q.  Did  they  do  anything  to  youf  Court  (to  witness) :  Go  on 
and  tell  if  they  did  anything.  A.  Otto  Creitzer  done  business 
with  me.  Q.  And  then  what  happened  after  that!  A.  Then 
Taggart  did  it."  She  afterward  explained  that  she  made  a 
mistake  when  she  said  that  her  mother  was  not  present  when 
Taggart  was  there,  as  she  misunderstood  the  question.  It  was, 
of  course,  for  the  jury  to  determine  whether  she  was  telling 
the  truth. 

On  cross-examination,  the  witness  testified  that  she  never 
told  any  one  about  the  occurrence  except  that  she  said  to  Alice 
Overton,  her  cousin,  that  "Creitzer  done  business  with  me," 
and  that  she  didn't  say  anything  about  Orville  Taggart,  and 
her  examination  as  a  witness  was  brought  to  a  close  as  follows: 
*'Now,  May,  at  the  time  you  told  Alice  about  this,  didn't  you 
tell  her  your  mother  didn't  know  anything  about  itf  A.  Yes, 
sir,  I  did.  Court :  I  don't  think  I  will  allow  any  further  ques- 
tions of  this  child;  if  you  have  any  other  evidence  put  it  on." 
No  objection  to  this  order  was  made  by  appellant,  nor  does 
it  appear  that  she  desired  to  ask  any  further  questions.  The 
cross-examination  seems  to  have  been  conducted  with  the  utmost 
courtesy  to  all  and  with  unfailing  consideration  for  the  feelings 
of  the  witness,  and  it  certainly  was  not  unduly  protracted. 
Particularly  in  a  case  of  this  kind  should  ample  opportunity 
be  offered,  through  the  efficaceous  method  of  cross-examina- 
tion, to  test  the  veracity  of  the  prosecutrix;  and  if  appellant 
had  manifested  a  desire  to  proceed  further,  we  should  be  in- 
clined to  hold  that  the  said  order  of  the  court  operated  as  an 
improper  restriction  of  her  right. 

One  A.  J.  HuflEman  was  called  as  a  witness  by  the  people  to 
impeach  Mrs.  Violet,  who  had  testified  for  the  defendant. 
The  purpose  was  to  show  that  Mrs.  Violet  had  made  a  state- 
ment to  Mr.  Huffman  inconsistent  with  the  former's  testi- 
mony. The  proper  foundation  had  been  laid  when  Mrs.  Violet 
was  on  the  stand,  and  the  record  shows  the  examination  of 
Mr.  Huffman  as  follows:  "District  Attorney:  Mr.  Huffman, 
you  sometime  within  the  last  few  weeks  had  a  conversation 
with  Mrs.  Violet  in  the  presence  of  Mr,  Jenkins  ?  A.  Yes,  sir. 
Q.  And  in  that  conversation  did  Mrs.  Violet  make  a  statement 
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as  to  Mrs.  Horn  having  lived  at  her  house!  A.  Tes,  sir.  Q 
And  did  you  smk  her  with  reference  to  Mrs.  Horn!  Attorney 
for  defendant :  Now  let  him  state  what  the  conversation  was. ' 
The  witness  then  proceeded  to  state  a  part  of  the  conversation 
and  the  attorney  for  defendant  said :  "It  seems  that  this  is  all 
out  of  place.  Mrs.  Violet  was  not  under  oath  at  that  time 
Same  objection."  The  objection  was  overruled  and  the  wit- 
ness continued  with  the  conversation.  After  Mr.  Huffman 
had  apparently  completed  the  recital,  the  attorney  for  defend- 
ant said:  *'To  impeach  a  witness  by  contradictory  statement 
the  witness  when  on  the  witness  stand  must  be  informed  of  the 
time,  place,  and  circumstances  and  the  conversation  that  took 
place  between  the  parties.  Therefore,  this  is  incompetent  for 
the  purpose  of  impeaching  the  witness  under  the  rules  pro- 
vided by  the  codes  of  this  state.  I  move  to  strike  out  all  of  the 
last  part  of  the  evidence  of  this  witness  upon  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial  and  does  not  con- 
form with  the  requirements  of  the  code  for  the  purpose  for 
which  it  is  offered."  The  motion  was  denied.  The  objection, 
of  course,  should  have  been  made  before  the  question  was  an- 
swered. On  the  contrary,  the  appellant  had  requested  the 
witness  to  state  the  conversation  and  the  only  objection  of 
any  merit  whatever  was  made  after  the  answer  had  been 
practically  completed,  and  it  may  be  said  also  that  the  atten- 
tion of  the  witness  Violet  was  called  to  the  conversation  with 
Mr.  Huffman  with  sufficient  particularity  to  justify  her  con- 
tradiction. The  proper  method  of  impeachment  was  not  pur- 
sued, but  of  this  appellant  cannot  complain  because  she  re- 
quested the  whole  conversation  to  be  given.  When  a  witness 
is  sought  to  be  discredited  in  this  way  his  attention  must  be 
called  to  the  statements  inconsistent  with  his  present  testi- 
mony with  the  circumstances  of  times,  places,  and  persons 
present,  and  he  must  be  asked  whether  he  made  such  state- 
ments. (Code  Civ.  Proc,  sec.  2052.)  If  he  denies  having 
made  them,  the  statements  with  the  aforesaid  circumstances 
should  be  related  to  the  impeaching  witness  and  he  should  be 
asked  if  those  statements  were  made.  In  other  words,  the 
proper  and  orderly  course  is  to  ask  each  witness  whether  cer- 
tain statements  were  made  by  the  witness  who  is  sought  to  be 
discredited. 
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Accordingly,  after  his  attention  had  been  called  to  the  time, 
place,  and  persons  present,  as  in  the  question  to  Mrs.  Violet, 
Mr.  Huffman  should  have  been  asked  if  she  stated  that  ''she 
woke  up  some  nights  and  found  Mrs.  Horn  gone!"  as  that 
was  the  question  to  which  Mrs.  Violet  responded:  "I  never  did 
tell  Mr.  Huffman  no  such  thing."  But  appellant  preferred 
to  pursue  the  other  course  indicated,  so  no  error  was  com- 
mitted of  which  she  can  complain. 

Upon  the  question  of  alibi,  an  instruction  was  given  by  the 
court  concluding  with  this  direction:  "But  it  is  sufficient  if 
the  defendant  prove  the  alibi  by  a  preponderance  of  the  evi- 
dence, and  is  not  required  to  prove  the  same  to  a  moral  cer- 
tainty and  beyond  a  reasonable  doubt."  Of  this  appellant 
says:  "We  submit  that  the  giving  of  the  foregoing  instruction 
was  gross  error,  and  thereby  deprived  the  defendant  of  her 
substantial  rights  to  have  the  jury  correctly  instructed  as  to 
the  law."  But  when  we  turn  to  the  record,  we  find  the  in- 
struction was  given  at  the  request  of  defendant  and,  of  course, 
she  cannot  find  fault  with  the  court  in  complying  with  her  re- 
quest. 

Another  instruction  which  is  seriously  challenged  by  appel- 
lant, we  may  state,  is  in  the  same  category,  since  it  was  given 
at  her  request. 

It  is  clear  that  defendant  was  not  prejudiced  by  the  mistake 
of  the  court  in  assuming  that  the  age  of  consent  was  eighteen 
instead  of  sixteen  at  the  time  of  the  alleged  commission  of  the 
offense.  Siace  the  prosecutrix  was  not  over  twelve  years  of 
age  she  was  within  the  rule  as  it  was  before  as  well  as  after 
the  amendment  and  the  erroneous  construction  could  not  pos- 
sibly have  done  any  harm.  It  seems  that  the  offense  was  com- 
mitted February  8  and  the  amendment  in  question  did  not  take 
effect  until  August,  but,  in  view  of  the  undisputed  age  of  the 
prosecutrix,  that  circumstance  is  of  no  material  consequence 
here. 

The  only  serious  controversy  that  can  arise  is  suggested  by 
the  following  instruction:  "The  jury  are  instructed  that  they 
are  the  exclusive  judges  of  the  evidence  and  of  the  credibility 
of  the  witnesses  and  of  the  weight  to  be  given  to  their  testi- 
mony; and  they  may  consider  the  character  and  appearance 
of  the  witnesses,  the  consistency  and  reasonableness  of  their 
statement,  the  interest,  if  any  they  may  have  in  the  outcome 
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of  the  case,  and  from  these  may  judge  and  determine  as  to 
the  credibility,  weight,  effect,  and  suflSciency  of  such  testi- 
mony. The  testimony  of  an  accomplice  ought  to  be  viewed 
with  distrust,  and  in  weighing  the  evidence  of  the  defendant, 
it  18  proper  for  the  jury  to  consider  whether  the  position  and 
interest  of  such  defendant  may  not  aflfect  her  credibility  and 
color  her  testimony,  but  you  are  to  weigh  it  fairly  in  the  light 
of  all  the  surrounding  circumstances  and  give  it  such  credit 
as  you  think  it  ought  to  receive."  We  have  set  out  the  whole 
of  the  instruction,  but  the  portion  to  which  appellant  parti- 
cularly objects,  as  may  readily  be  surmised,  is  tiiat  referring 
the  jury  to  "the  position  and  interest  of  such  defendant.'* 

As  sensible  meo,  the  jurors  would  take  that  circumstance 
into  consideration  in  weighing  the  testimony  of  defendant  and 
they  needed  no  such  admonition  from  the  court.  And  it  is 
perfectly  apparent  that  they  had  a  legal  and  moral  right  to 
consider  "the  position  and  interest  of  the  defendant '*  in 
determining  her  credibility.  That  is  one  of  the  tests  that 
must  be  applied  to  all  witnesses.  And,  of  course,  without  any 
intimation  from  the  court,  the  jury  understood  the  "position" 
of  defendant  and  knew  her  "interest"  in  the  outcome  of  the 
case.  The  vice  of  the  instruction  is,  though,  manifestly,  in 
calling  particular  attention  to  the  testimony  of  the  defendant. 
The  danger  of  such  practice  lies  in  the  possibility  that  the  jury 
may  infer  that  the  judge  of  the  court  intends  to  discredit  the 
testimony  of  the  defendant.  The  principle  covered  by  the  in- 
struction should  be  given  in  general  terms  and  the  jury  should 
be  left  entirely  without  suggestion  of  its  application  to  any 
particular  witness. 

A  somewhat  similar  instruction  was  given  in  People  v. 
Maughs,  149  Cal.  262,  [86  Pac.  191],  as  follows:  "When  the 
defendant  offers  himself  as  a  witness,  in  determining  his  cred- 
ibility, it  is  proper  to  take  into  consideration  the  consequences, 
inducements,  and  temptations  which  would  ordinarily  in- 
fluence a  person  in  his  situation."  After  some  discussion  of 
the  instruction,  the  court,  through  Mr.  Justice  Henshaw,  con- 
cludes: "For  this  reason,  therefore,  we  think  the  time  has 
eome  to  say  that  in  all  future  cases  which  shall  arise,  and 
where,  after  this  warning,  this  instruction  shall  be  given,  this 
court  will  hold  the  giving  of  it  to  be  so  prejudicial  to  the 
Tights  of  a  defendant,  secured  to  him  by  our  constitution  and 
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laws,  as  to  call  for  the  reversal  of  any  judgment  which  may 
be  rendered  against  him." 

In  People  v.  Borrego,  7  Cal.  App.  613,  [95  Pac.  381],  also, 
it  was  held  that  "it  was  prejudicial  error  to  instruct  the  jury 
that  they  should  consider  the  situation  of  the  defendant  and 
the  manner  in  which  he  would  be  affected  by  the  verdict  in 
determining  the  weight  of  his  testimony,  as  being  in  effect  an 
argument  against  the  defendant  upon  a  matter  of  fact." 

It  is  true  that,  in  People  ▼.  Pyan,  152  Cal.  364,  [92  Pac 
853],  a  similar  instruction  was  given  and  it  was  held  by  the 
supreme  court  insuflScient  to  justify  a  reversal  of  the  judg- 
ment, the  case  having  been  tried  before  the  said  opinion  in  the 
Maughs  case  was  handed  down.  The  distinction  seems  to  have 
been  based  upon  the  consideration  that  since  the  trial  judge 
gave  the  instruction  before  it  was  positively  condemned  by  the 
supreme  court  his  action  was  no  evidence  of  a  desire  on  his 
part  to  be  unfair.  We  respectfully  submit,  however,  that 
the  important  question  is  not  whether  the  trial  judge  desires 
to  be  unfair,  but  whether  as  a  matter  of  fact  he  has  been 
unfair  and  whether  by  reason  of  his  conduct  the  defendant 
has  been  prejudiced. 

It  is  to  be  observed  that  the  instruction  here  is  much  less 
objectionable  than  the  one  considered  in  the  Maughs  case. 
There  the  court  referred  to  the  '*  inducements,  consequences, 
and  temptations"  of  the  defendant.  Here  it  is  more  nearly 
a  mere  commonplace,  the  "position  and  interest"  of  the  de- 
fendant. 

Moreover,  the  situation  must  be  viewed  in  a  different  light 
from  that  which  obtained  when  the  Maughs  decision  was 
rendered.  Under  the  recent  amendment,  No.  4V^,  to  article 
6  of  the  constitution,  it  is  not  suflBcient  to  warrant  a  reversal 
to  show  that  error  was  committed,  but,  after  a  review  of  the 
whole  record,  the  error  must  be  disregarded  and  the  judgment 
afTirnied  unless  the  appellate  court  is  of  the  opinion  that  the 
error  resulted  in  a  miscarriage  of  justice.  {People  v.  O^Bryan, 
165  Cal.  63,  [130  Pac.  1042].)  "Opinion"  is  probably  used 
in  said  amendment  in  the  sense  of  belief  or  conviction. 

Assuming,  then,  that  error  was  committed  in  the  giving  of 
said  instruction,  after  considering  the  entire  record,  we  do  not 
see  how  it  can  be  held  that  an  appellate  court  could  or  should 
be  convinced  that  a  misearria^^e  of  justice  resulted.     There  is 
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ample  evidence  to  support  the  verdict.  The  jury  must  have 
believed  it  to  be  true.  We  must  accept  the  verdict  therefore 
as  just.  The  conclusion  is  that  there  was  no  miscarriage  of 
justice.  Nor  have  we  any  reason  to  believe  that  the  jury 
would  have  had  a  different  belief  as  to  that  evidence  if  said 
instruction  had  not  been  given,  or  that  they  would  have 
reached  a  different  result. 

It  is  entirely  clear  that  we  cannot  say,  with  any  degree  of 
certitude  or  assurance  or  even  confidence  that  said  conduct  of 
the  court  resulted  in  any  injustice.  There  may  be  a  suspicion 
to  that  effect.  This  will  always  exist  when  error  is  committed, 
but  the  provision  of  the  constitution  requires  more  than  that 
before  a  reversal  is  warranted. 

The  jury  must  have  been  satisfied  that  the  atrocious  offense, 
charged  in  the  information,  reaching  an  almost  unparalleled 
limit  of  infamy,  was  committed  by  the  defendant,  and,  far 
from  holding  an  opinion  that  the  statement  by  the  court  of  a 
truism  resulted  in  a  miscarriage  of  justice,  we  must  believe 
that  the  result  was  not  thereby  prejudicially  affected  and  that 
the  conclusion  of  the  jury  was  entirely  just. 

We  think  a  sufficient  showing  has  not  been  made  to  justify 
an  interference  with  the  verdict  and  the  judgment  and  order 
are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  30, 1914. 


[Cir,  No.  1343.    First  Appellatd  DIstrfet.— June  2,  1914.] 

WILL  JACKS,  Respondent,  v.  7AME3  TAYLOR,  as  County 
Treasurer  of  Monterey  County,  Appellant. 

Gounths — ^Claiu  k>e  Ezpibtino  Books — Mandamus  to  Compzl  Pat- 
ICSKT — Defenses. — In  mandamus  proceedings  to  compel  a  eoantj 
treasurer  to  pay  a  claim  allowed  by  the  board  of  supervisort  against 
the  county  for  exporting  the  county  books,  it  is  error  to  iuttain  a 


Digitized  by  VjOOQ IC 


C68  Jacks  v.  Tatloo.  [24  Cal.  App. 

demurrer  to  the  answer,  on  the  ground  that  it  does  not  state  facts 
fuffieient  to  eonstitute  a  defense,  if  the  answer  alleges  that  the 
contract  upon  which  the  claim  is  based,  is  invalid  because  it  was 
Bot  first  approved  bj  the  court  as  prescribed  bj  section  928  of  the 
Penal  Oode^  and  that  the  claim  was  not  filed  with  the  clerk  of  the 
board  three  dajs  prior  to  the  session  at  which  it  was  allowed. 

Id.— Allowance  of  Claim — Jusisdiction  of  Board  of  SunEYisoBS.— 
The  mere  presentation  of  a  claim  against  a  county  to  the  board  of 
fupervisors  does  not  elothe  the  board  with  jurisdiction  to  consider 
and  allow  it,  and  the  order  of  the  board  allowing  the  claim  does 
Bot  ipso  facto  operate  to  foreclose  consideration  of  the  question  M 
to  jurisdiction  of  the  board. 

Id. — Illegal  Allowance  of  Claiic— Butt  of  Trbasuree— Defbnsb  to 
Mandamus. — It  is  the  duty  of  a  county  treasurer  to  refuse  pay- 
ment of  a  claim  if  upon  the  face  of  the  claim  it  appears  that  the 
board  of  supervisors  did  not  have  jurisdiction  to  allow  it,  and  saeh 
apparent  lack  of  jurisdiction  may  properly  be  pleaded  by  the  treas- 
urer as  a  defense  to  a  writ  of  mandamus. 

Id. — Itemization  of  Claims — Section  4075  of  Political  Code  not 
Mandatobt. — ^While  the  language  of  section  4075  of  the  Political 
Code,  requiring  aa  itemization  of  claims  against  a  county,  is  at  the 
outset  apparently  mandatory  in  making  complianee  therewith  essen- 
tial to  the  jurisdiction  of  the  board  te  even  consider  a  claim,  the 
proviso  in  the  concluding  clause  of  the  same  section  indicates  that 
compliance  with  the  requirement  is  directory,  and  therefore  not  essen- 
tial to  the  board's  jurisdiction  to  pass  upon  and  allow  claims. 

Id.— Time  fob  Fiuno  Claims— Section  4076  of  Politioal  Code  ICan- 
datobt. — But  the  same  reasoning  cannot  be  applied  to  the  provi- 
sion of  section  4076  of  the  Political  Code  that  no  account  shall  be 
passed  by  the  board,  unless  filed  with  the  clerk  three  days  prior 
to  the  time  of  the  meeting  at  which  it  is  to  be  allowed.  This  lan- 
guage is  mandatory  in  character,  and  nothing  to  the  contrary  else- 
where appearing,  must  be  held  to  mean  that  complianee  with  its 
terms  is  a  prerequisite  to  the  jurisdiction  of  the  board  to  consider 
and  allow  claims  against  the  county. 

Id.— PuBPOSE  OF  Statute  Bsquibinc  Claims  to  be  Filed  Thbbb  Days 
Before  Meeting  of  Boabd. — The  primary  purpose  of  the  statute 
in  this  particular  is  to  permit  a  publie  and  timely  examination  of 
all  claims  which  may  have  been  presented  to  the  board  for  allow- 
ance, in  order  that  subsequent  opposition  to  their  payment  may,  if 
necessary,  be  intelligently  and  effectively  made. 

Id. — Illegal  Claims  Against  County — Duty  of  Treasurer. — ^A  eonnty 
treasurer  is  by  law  required  to  pay  only  such  warrants  aa  are 
founded  upon  orders  of  the  board  of  supervisors  for  the  payment  of 
elaims  legally  chargeable  against  the  eounty.    He  may  and  should 
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refuse  to  paj  warrants  known  hj  him  to  have  been  drawn  for  claims 
not  authorized  bj  law. 

Id, — CONTBAOT  FOB  ExPEBTINO  COUNTT  B0OK8 — POWBB  OF  GbAND  JuBT. 

Under  section  928  of  the  Penal  Code  the  power  of  a  grand  jury  to 
make  a  contract  for  the  eerrices  of  an  expert  and  such  assistants 
as  maj  be  necessarj  in  the  examination  of  the  county  books  is  not 
only  limited  in  price  to  a  designated  per  diem,  bnt  the  approval 
•f  the  court  is  expreeslj  made  a  condition  precedent  to  the  execution 
of  the  contract. 

Id.— -CoNTBACT  IN  VIOLATION  OF  STATUTE — Whkn  Illeoal. — ^A  Contract 
is  illegal  which  is  made  in  direct  disregard  of  the  provisions  of  a 
statute  which  provides  for  and  regulates  its  making. 

Id.— ExFEBTiNe  County  Books — Contbaot  bt  Gband  Ju&t — ^Failubx 
TO  Observe  Statutobt  Requibemsnts. — A  contract  by  the  grand 
jury  with  a  firm  of  experts  to  expert  the  county  books,  which  is  not 
approved  by  the  court  as  prescribed  by  section  928  of  the  Penal 
Code,  and  which  provides  for  a  sum  in  excess  of  ten  dollars  a  day 
for  the  experts  and  in  excess  of  five  dollars  a  day  for  each  assist- 
ant, 10  illegal,  and  a  claim  thereon  is  illegal.  The  board  of  super- 
vieors  has  therefore  no  jurisdiction  to  allow  the  daim,  and  an  at- 
tempted allowance  invests  the  claim  with  no  validity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    B.  V.  Sargent,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Chas.  B.  Rosendale,  for  Appellant. 

Daugherty  &  Lacey,  for  Respondent. 

LENNON,  P.  J. — This  is  a  proceeding  in  mandamus.  The 
petitioner  in  the  court  below  will  hereinafter  be  referred  to 
as  the  plaintiff,  and  the  respondent  in  that  court  as  the 
defendant. 

The  plaintiff  prayed  for  and  procured  a  judgment,  com- 
manding the  defendant,  James  Taylor,  as  the  Treasurer  of 
Monterey  County,  to  pay  to  the  plaintiff,  as  the  assignee  of 
one  Anson  Herrick,  the  sum  of  three  thousand  five  hundred 
dollars,  which  the  petition  for  the  writ  alleged  had  been  previ- 
ously allowed  and  ordered  paid  by  the  board  of  supervisors 
of  said  county  to  said  Herrick,  as  the  assignee  of  Lester,  Her- 
rick &  Herrick,  for  services  rendered  between  August  11, 
1912,  and  November  19,  1912,  in  *'experting  the  official  books 
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and  records  of  the  various  county  and  district  oflBcers  of  Mon- 
terey county."  The  petition  further  alleged  that  the  claim 
in  controversy  was  indorsed,  countersigned,  certified  and  at- 
tested in  the  usual  and  ordinary  form  by  the  clerk,  and  chair- 
man of  the  board  of  supervisors,  and  then  presented  to  the 
county  auditor,  who  in  turn  indorsed  thereon  his  warrant  to 
the  defendant,  as  treasurer,  duly  signed  and  attested,  and  then 
delivered  the  same  to  plaintiff's  assignor.  That  thereafter 
said  claim,  with  the  warrant  indorsed  thereon,  was  for  a  valu- 
able consideration  assigned  to  plaintiff,  who  presented  the 
same  for  payment  to  the  defendant  as  treasurer,  but  the  latter 
refused  payment  notwithstanding  the  fact  that  there  was  at 
all  times  sufficient  unappropriated  money  in  the  fund  out  of 
which  the  claim  was  allowed  and  ordered  paid. 

The  defendant  in  his  answer  admitted  all  of  the  allegations 
of  the  petition,  save  and  except  the  alleged  assignment  of  the 
claim  in  controversy  to  plaintiff.  Defendant,  however,  fur- 
ther answering  averred,  among  other  things,  in  substance  that 
the  claim  in  controversy  was  based  upon  a  contract  between 
the  grand  jury  of  Monterey  County  and  the  firm  of  Lester, 
Herrick  &  Herrick  for  the  experting  of  the  county  books; 
that  said  contract  was  illegal  and  void  in  the  particulars  that 
it  '*was  not  first  approved  by  the  court  as  prescribed  by  sec. 
928  of  the  Penal  Code  of  the  state  of  California,  and  that  said 
contract  was  for  a  sum  in  excess  of  ten  dollars  per  day  for  an 
expert,  and  that  said  contract  was  in  excess  of  $5  per  day  for 
each  assistant  of  said  expert,  as  provided  by  sec.  928  of  said 
Penal  Code";  that  said  claim  did  not  contain  an  itemized 
statement  of  the  services  rendered ;  that  said  claim  was  allowed 
at  a  regular  meeting  of  the  board  commencing  upon  the 
fourth  day  of  January,  and  ending  on  the  sixth  day  of  Janu- 
ary, 1913;  that  it  appeared  from  the  indorsements  on  said 
claim  **that  it  was  not  filed  with  the  clerk  of  said  board  of 
supervisors  or  with  said  board  of  supervisors  for  three  days 
prior  to  the  commencement  of  said  regular  session  at  which 
it  was  to  be  allowed;  but  that  said  claim  was  presented  to  said 
board  of  supervisors  on  said  6th  day  of  January,  1913,  and 
was  acted  upon  and  allowed  and  approved  and  ordered  paid 
...  on  the  said  6th  day  of  Januarys,  1913." 

The  plaintiff  demurred  to  the  defendant's  answer  solely 
upon  the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
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tnte  a  defense.  The  lower  court  sustained  the  demurrer  with- 
out leave  to  amend;  and  thereupon  rendered  and  entered 
judgment  for  the  plaintiff,  from  which  an  appeal  has  been 
taken  upon  the  judgment-roll. 

We  are  of  the  opinion  that  the  demurrer  was  wrongfully  sus- 
tained. It  is  not  disputed  that  when  passing  upon  the  cor- 
rectness of  the  claim  in  controversy  the  board  of  supervisors 
was  sitting  and  acting  as  a  quasi  judicial  body,  and  that  there- 
fore its  conclusion  that  such  claim  should  be  allowed  and  paid 
was  an  adjudication  which,  when  supplemented  by  the  war- 
rant of  the  auditor,  would  ordinarily  be  final  and  conclusive 
upon  the  defendant  as  treasurer.  Admittedly  this  is  the  set- 
tled and  general  rule  in  this  state;  but  the  rule  presupposes 
jurisdiction  in  the  board  to  consider  the  claim  at  all.  The 
mere  presentation  of  the  claim  was  not  sufficient  to  clothe  the 
board  with  jurisdictional  power  to  consider  and  allow  the 
same;  nor  did  the  order  for  its  allowance  ipso  facto  operate 
to  forever  foreclose  consideration  of  the  question  as  to  whether 
or  not  the  board  did  in  fact  have  the  requisite  jurisdiction. 
(Walton  V.  McPhetridge,  120  Cal.  440,  [52  Pac.  731].)  It 
was  the  duty  of  the  defendant  as  county  treasurer  to  refuse 
payment  if,  upon  the  face  of  the  claim,  it  appeared  that  the 
board  did  not  have  jurisdiction  to  consider  the  same;  and 
therefore  such  apparent  lack  of  jurisdiction  might  be  prop- 
erly pleaded  as  a  defense  to  the  writ.  (Carroll  v.  Siehen- 
thaler,  37  Cal.  193;  Yon  Schmidt  v.  Widber,  105  Cal.  151,  [38 
Pac.  682] ;  Ventura  Co.  v.  Clay,  114  Cal.  242,  [46  Pac.  9] ; 
Power  V.  May,  114  Cal.  207,  [46  Pac.  6].) 

Section  4041  of  the  Political  Code  declares  that  "boards  of 
supervisors  shall  have  jurisdiction  and  power,  under  such  limi- 
tations and  restrictions  as  are  prescribed  by  law,  to  examine, 
settle  and  allow  accounts  legally  chargeable  against  the 
county."  Section  4075  of  the  same  code  provides  that  the 
board  *'must  not  hear  or  consider  any  claim  ...  in  favor  of 
any  person  ,  .  .  nor  allow  any  claim  or  bill  against  the  county 
unless  the  same  be  itemized,  giving  names,  dates  and  particu- 
lar services  rendered,  character  of  work  done,  number  of  days 
engaged,  etc.  ...  If,  in  case  of  any  claim  which  requires 
itemizing,  the  board  do  not  hear  or  consider  the  same  because* 
it  is  not  itemized,  they  shall  cause  notice  to  be  given  to  the 
claimant  or  his  attorney  of  that  fact,  and  give  time  to  have 
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the  claim  itemized  and  reverified.'*  .The  following  section 
provides  that  ''No  account  shall  be  passed  upon  by  the  board 
unless  .  .  .  filed  with  the  clerk  three  days  prior  to  the  time 
of  the  meeting  at  which  it  is  to  be  allowed." 

While  the  language  of  section  4075  of  the  Political  Code, 
requiring  an  itemization  of  claims  against  the  county,  is  at 
the  outset  apparently  mandatory  in  making  compliance  with 
such  requirement  essential  to  the  jurisdiction  of  the  board  to 
even  consider  such  a  claim,  nevertheless  the  proviso  in  the 
concluding  clause  of  the  same  section  would  indicate  that  com- 
pliance with  the  requirement  is  directory,  and  therefore  not 
essential  to  the  board's  jurisdiction  to  pass  upon  and  allow 
claims  against  the  county  {County  of  Colusa  v.  Welch,  122 
Cal.  428,  [55Pac.  243]). 

If  this  be  so,  then  with  reference  to  the  allegation  that  the 
claim  in  controversy  was  not  itemized,  the  lower  court  was 
correct  in  holding  that  the  answer  of  the  defendant  did  not 
state  facts  sufficient  to  constitute  a  defense.  The  same  reason- 
ing, however,  cannot  be  applied  to  section  4076,  which  pro- 
vides that  ''No  account  shall  be  passed  upon  by  the  board 
unless  .  .  .  filed  with  the  clerk  of  the  board  three  days  prior 
to  the  time  of  the  meeting  of  the  board  at  which  it  is  to  be 
allowed."  This  language  is  mandatory  in  character;  and 
nothing  to  the  contrary  elsewhere  appearing,  must  be  held  to 
mean  that  compliance  with  its  terms  is  a  prerequisite  to  the 
jurisdiction  of  the  board  to  consider  and  allow  claims  against 
the  county.  "Any  person  may  appear  before  the  board  and 
oppose  the  allowance  of  any  claim  or  demand  against  the 
county"  (Pol.  Code,  sec.  4074).  Plainly  the  primary  purpose 
of  the  statute  in  this  particular  is  to  permit  a  public  and 
timely  examination  of  all  claims  which  may  have  been  pre- 
sented to  the  board  for  allowance,  in  order  that  subsequent 
opposition  to  their  payment  may,  if  necessary,  be  intelligently 
and  effectively  made.  The  provisions  of  the  statute  immedi- 
ately under  consideration  are  analogous  in  their  essential 
features  to  a  statute  of  the  state  of  Nevada,  which  required 
boards  of  supervisors,  upon  the  filing  of  a  protest  by  any  citi- 
zen, to  suspend  for  a  period  of  ten  days  the  consideration  of 
'  a  claim  against  the  county,  when,  unless  in  the  mean  time 
court  proceedings  had  been  instituted  to  test  its  validity,  the 
board  might  proceed  to  consider  such  claim.    The  supreme 
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court  ct  the  state  of  Nevada  when  construing  this  statute  said 
in  effect  that  the  filing  of  objections  to  a  claim  or  demand 
against  the  county  operated  to  suspend  the  jurisdiction  of 
the  board  for  at  least  ten  days;  and  declared  that  this  was 
80  because  the  board  of  supervisors  * '  was  a  tribunal  of  limited 
jurisdiction,  and  possessed  only  quasi  judicial  powers,  and 
cannot  proceed  except  in  strict  accordance  with  the  mode  pre- 
scribed by  statute.  It  has  no  right  or  authority  to  adopt  any 
other  mode  than  that  provided  for  and  pointed  out  by  statute. 
It  possesses  no  common  law  jurisdiction  or  powers.  The  stat- 
ute is  its  guide,  and  strict  adherence  to  it  is  essential.  All  of 
the  authorities  are  to  this  effect,  and  there  can  be  no  safety 
in  any  other  rule."  (State  v.  Gallagher,  22  Nev.  80,  [35 
Pac.485].) 

This  language  may  be  pertinently  applied  to  the  statute 
before  us;  and  a  parity  of  reasoning  we  think  compels  the 
conclusion  that  the  requirement  relative  to  the  time  within 
which  a  claim  must  be  filed  before  it  can  be  considered  by  the 
board,  is  a  condition  precedent  to  the  jurisdiction  of  the  board 
to  hear  and  determine  such  claim.  In  the  present  case  it  was 
the  apparent  purpose  of  the  answer  of  the  defendant  to  plead 
MM  a  defense  to  the  writ  that  the  claim  in  controversy  showed 
upon  its  face  that  it  had  been  prematurely  considered,  and 
that  as  a  consequence  the  board  was  without  jurisdiction  to 
order  its  payment.  As  against  a  general  demurrer  we  think 
this  defense  was  suflBciently  well  pleaded  to  require  a  hearing 
upon  the  merits. 

This  brings  us  to  a  consideration  of  that  portion  of  the  de- 
fendant's answer  which  purports  to  plead  in  effect  that  the 
board  was  without  jurisdiction  in  the  premises  because  the 
daim  in  controversy  was  founded  upon  a  contract  which  was 
in  effect  illegal.  *'The  board  shall  have  jurisdiction  ...  to 
examine,  settle  and  allow  accounts  legally  chargeable  against 
the  county"  (Pol.  Code,  sec.  4041) ;  and  the  defendant  as 
county  treasurer  is  by  law  required  to  pay  only  such  warrants 
as  are  founded  upon  orders  of  the  board  of  supervisors  for 
the  payment  of  claims  legally  chargeable  against  the  county. 
He  may  and  should  refuse  to  pay  warrants  known  by  him  to 
have  been  drawn  for  claims  not  authorized  by  law  (Perry  v. 
Ames,  26  Cal.  372;  Kelly  v.  Sersanous,  5  Cal.  Unrep.  485,  [46 
Pac.  299] ;  Linden  v.  Case,  46  Cal.  171;  Von  Schmidt  v.  Wid- 
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her,  105  Cal.  151,  [38  Pac.  682] ;  Los  Angdes  County  y. 
Lankershim,  100  Cal.  525,  [35  Pac,  153,  556]). 

Section  928  of  the  Penal  Code  makes  it  the  duty  of  the 
grand  jury  annually  to  make  a  complete  examination  of  the 
books,  records  and  accounts  of  all  county  officers,  ''and  if  in 
their  judgment  the  services  of  an  expert  are  necessary  they 
shall  have  power  to  employ  one  at  an  agreed  compensation 
not  to  exceed  ten  dollars  a  day,  to  be  first  approved  by  the 
court;  and  if  in  their  judgment  the  services  of  an  assistant 
to  such  expert  are  required  they  shall  have  power  to  employ 
such  at  a  compensation  to  be  agreed  upon  and  approved  by 
the  court,  not  to  exceed,  however,  five  dollars  a  day  for  each 
assistant."  It  will  thus  be  seen  that  the  power  of  a  grand 
jury  to  make  a  contract  for  the  services  of  an  expert  and  such 
assistants  as  may  be  necessary  is  not  only  limited  in  price  to 
a  designated  per  diem,  but  that  the  approval  of  the  court  is 
expressly  made  a  condition  precedent  to  the  execution  of  such 
contract. 

"That  is  not  lawful  which  is  contrary  to  an  express  provi- 
sion  of  the  law"  (Civ.  Code,  sec.  1667) ;  and  the  general  prin- 
ciple is  well  established  that  a  contract  is  illegal  which  is  made 
in  direct  disregard  of  the  provisions  of  a  statute  which  pro- 
vides for  and  regulates  the  making  of  such  contract.  (1 
Dillon  on  Municipal  Corporations,  sec.  457  [3d  ed.] ;  Wiegd  v. 
Pulaski  Co.,  61  Ark.  74,  [32  S.  W.  116] ;  King  v.  Mahaska 
Co,,  75  Iowa,  329,  [39  N.  W.  636] ;  Jefferson  Co.  v.  Arrighi, 
54  Miss.  668;  Maupin  v.  FrankUn  Co.,  67  Mo.  327;  Tullock  v. 
Webster  Co.,  46  Neb.  211,  [64  N.  W.  705] ;  Brady  v.  New 
York,  20  N.  Y.  312;  Tondinson  v.  Hopkins  Co.,  57  Tex.  572; 
JSurphy  v.  Napa  Co.,  20  Cal.  497.) 

Applying  this  general  principle  to  the  contract  upon  which 
the  claim  in  controversy  is  alleged  to  have  been  founded,  there 
is  no  escape  from  the  conclusion,  it  seems  to  us,  that  such 
contract  was  illegal.  Being  so,  it  follows  as  a  necessary  con- 
sequence that  the  claim  based  thereon  was  also  illegal  {Perry 
V.  Ames,  26  Cal.  372),  and  that  therefore  the  board  of  super- 
visors had  no  jurisdiction  to  allow  it  {Keller  v.  Hyde,  20  Cal. 
593).  The  mere  fact  that  the  claim  was  allowed  by  the  board 
did  not  invest  it  with  a  validity  which  it  did  not  theretofore 
possess  {Phelan  v.  San  Francisco,  6  Cal.  531;  Oardn^r  ~ 
Tatum,  81  Cal.  370,  [22  Pac.  880] ;  Santa  Crue  etc.  t.  Hra^ 
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eHck,  113  Cal.  628,  [45  Pac.  863] ;  Berka  v.  Woodward,  125 
Cal.  119,  [73  Am.  St.  Rep.  31,  45  L.  R.  A.  420,  57  Pac.  777]  ; 
Wiegel  v.  Pulaski  Co.,  61  Ark.  74,  [32  S.  W.  116].  The  origi- 
nal illegality  of  the  claim  in  controversy  constituted  a  good 
defense  to  the  writ  (Keller  v.  Hyde,  20  Cal.  593;  Power  v. 
May,  114  Cal.  207,  [46  Pac.  6] ;  and  if  such  claim  was  upon 
its  face  and  in  fact  illegal  *'then  indubitably  the  treasurer 
was  authorized  to  refuse  payment  and  to  show  this  in  his 
answer."     (Power  v.  May,  114  Cal.  207  [46  Pac.  6].) 

In  the  absence  of  a  special  demurrer  and  a  motion  to  strike 
out,  the  plaintiff  will  not  be  heard  to  complain  of  the  un- 
certainties, ambiguities,  and  conclusions  of  law  which  run 
throughout  the  answer  of  the  defendant.  Despite  these  mani- 
fest defects  in  pleading  we  are  satisfied  that,  upon  the  whole, 
the  answer  of  the  defendant,  as  against  a  general  demurrer, 
states  facts  sufficient  to  constitute  a  defense  to  the  writ. 
(Power  V.  May,  114  Cal.  207,  [46  Pac.  6].) 

The  judgment  appealed  from  is  reversed,  with  instructions 
to  the  lower  court  to  overrule  the  demurrer. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  July  1, 1914,  and  a  petition  to  have 
the  cause  heard  in  the  supreme  court,  after  judgment  in  the 
district  court  of  appeal,  was  denied  by  the  supreme  court  on 
July  31,  1914. 


[CIt.  Ko.  1528.    Second  Appellate  District. — Jane  3,  1914.] 

TAHACHI  SHIMODA,  Appellant,  v.  JOHN  BUNDY  et  a!., 
Respondents. 

NEOLrOENCE — COIXISION  OT  AlTTOMOBniB  WiTH  MOTOBCTCLE — OPINION  OF 

Ikjueed  Person  as  to  Speed  of  Automobile. — In  an  action  by  the 
rider  of  a  motorejele  to  recover  for  personal  injuries  suffered 
through  a  collision  with  an  antomobile,  it  is  error  to  refuse  to  allow 
him  to  teatifj  as  to  the  speed  of  the  automobile  at  the  time  of  the 
accident,  upon  the  theory  that  he  did  not  have  sufficient  opportunity 
to  form  an  opinion  upon  the  question  by  reason  of  having  been 
knocked  down  immediately  after  reaching  a  point  where  he  could 
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see  the  automobile,  where  it  appears  that  not  onlj  did  he  see  the 
automobile  before  it  struck  him  and  have  time  to  turn  the  handle- 
bars of  his  motorcycle  so  as  to  change  his  course,  but  that  he  there- 
after observed  the  speed  of  the  automobile  while  it  was  running  a 
distance  of  half  a  block  ahead. 

Id. — Speed  of  Automobile — Competency  of  Witness  to  Give  Opinion. 
A  person  of  ordinary  intelligence,  having  opportunity  for  observar 
tion,  is  competent  to  testify  as  to  the  speed  at  which  an  automobile 
was  being  operated  at  a  given  time. 

Id. — DiBECTiNQ  Yebdiot  foe  Defendant — ^When  Unwabbantsd. — If  la 
such  action  the  facts  and  circumstances  shown  by  the  evidence  are 
such  that  the  Jury  may  as  reasonable  and  impartial  men  draw  the 
inference  therefrom  that  the  defendant  was  negligent,  it  is  error 
to  take  the  case  from  the  jury  and  direct  a  verdict  for  the  defendant. 

Id. — Dibbgted  Veediot — When  Pbopeb — ^Absence  of  Conflict  in  Evi- 
dence.— A  directed  verdict  is  proper  whenever,  upon  the  whole  evi- 
dence, the  judge  would  be  compelled  to  set  a  contrary  verdict  aside 
as  unsupported  by  the  evidence.  It  is  not  necessary  that  there 
should  be  an  absence  of  conflict  in  the  evidence,  but,  to  deprive  the 
court  of  the  right  to  exercise  this  power,  if  there  be  a  conflict,  it 
must  be  a  substantial  one. 

lA — Failubs  to  Beoisteb  Motobctclx  as  Bequibed  bt  Obdinancx — 
Whetheb  Babs  AcnoN  by  Owneb. — The  failure  of  the  driver  of 
the  motorcycle  to  register  it  as  required  by  ordinance  as  a  condition 
to  lawfully  operating  it  on  the  streets  of  the  city,  does  not  bar  his 
right  to  recover  for  negligently  being  struck  by  the  driver  of  the 
automobile. 

]  a.— -Violation  of  Obdinancb— Whetheb  Bars  Action  fob  Negligence. 
The  violation  of  an  ordinance  which  directly  contributes  to  personal 
injury  caused  by  the  negligence  of  another  bars  the  right  to  recover, 
but  where  such  violation  bears  no  causal  relation  to  nor  contributes 
to  the  injuries  sustained,  this  rule  has  no  application. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Walter  Bordwell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Flint,  Gray  &  Barker,  and  Gray,  Barker  &  Bowen,  for 
Appellant 

George  P.  Adams,  and  Stephens  &  Stephens,  for  Respond- 
ents. 
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SHAW,  J. — This  is  an  action  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  as  a  result  of  the 
negligence  of  defendants  in  operating  an  automobile  which 
collided  with  a  motorcycle  upon  which  plaintiff  was  riding  on 
Ninth  Street  in  the  city  of  Los  Angeles. 

At  the  close  of  the  evidence  the  jury,  under  direction  of 
the  trial  court,  returned  a  verdict  for  defendants.  The  appeal 
is  from  the  judgment  and  an  order  denying  plaintiff's  motion 
for  a  new  trial. 

The  collision  occurred  at  a  point  where  Ninth  Street,  which 
extends  east  and  west,  intersects  an  alley  nineteen  feet  and 
seven  inches  wide,  extending  north  and  south.  According  to 
plaintiff's  testimony,  he  was  engaged  as  a  gardener  and  about 
9  o'clock  A.  M.  on  January  19th,  having  completed  his  work, 
he  mounted  his  motorcycle  at  a  point  on  the  west  side  of  the 
alley  disant  one  hundred  and  fifty  feet  north  of  its  inter- 
section with  Ninth  Street  and,  without  using  the  power  but 
pedaling  the  machine,  started  toward  Ninth  Street,  travel- 
ing at  a  speed  of  less  than  five  miles  per  hour.  He  was  on 
the  west  side  of  the  alley  and  as  he  neared  Ninth  Street  kept 
within  two  or  three  feet  of  the  west  line  thereof.  As  he  ap- 
proached Ninth  Street  he  looked  on  both  sides  of  the  alley 
where  it  opened  into  Ninth  Street  and  saw  a  gravel  wagon  on 
Ninth  Street  approaching  from  the  east  toward  the  alley,  the 
heads  of  the  horses  drawing  the  wagon  being  distant  six  or 
seven  feet  from  the  east  line  thereof,  and  another  wagon 
which  had  passed  the  alley  going  west.  Although  he  looked, 
be  saw  no  automobile  and,  though  he  listened,  heard  no  horn 
or  other  warning  of  its  approach.  He  passed  out  of  the  alley 
in  front  of  the  gravel  wagon,  immediately  after  which  de- 
fendants' automobile,  traveling  west  on  Ninth  Street,  struck 
the  left  side  of  the  front  wheel  of  plaintiff's  motorcycle, 
throwing  him  down,  as  a  result  of  which  he  was  seriously 
injured.  When  thrown  down  he  inmiediately  jumped  up  to 
see  the  automobile,  and  saw  it  pass  over  Burlington  Avenue. 
He  did  not  lose  consciousness  and  had  full  possession  of  his 
faculties  from  the  time  of  the  collision  until  removed  in  the 
ambulance ;  he  saw  the  automobile  the  instant  before  it  struck 
him  and  turned  the  handle-bars  of  his  motorcycle  to  the  right, 
thus  changing  his  course,  in  an  effort  to  avoid  the  collision; 
after  being  stnick  he  got  up,  but  fell  down  again;  he  watched 
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the  speeding  automobile  until  it  reached  Burlington  Avenue, 
the  street  next  west  of  the  alley ;  he  had  attended  automobile 
school,  qualified  as  a  driver  and  knew  and  had  estimated  their 
speed  within  one-half  mile  per  hour.  A  city  ordinance  was 
introduced  which  limited  the  speed  of  and  made  it  unlawful 
for  any  one  to  operate  an  automobile  at  the  point  where  the 
collision  occurred  at  a  speed  in  excess  of  twenty  miles  per 
hour.  Thereupon  he  was  asked  the  question:  ''Can  you  esti- 
mate the  speed  at  which  that  automobile  was  traveling  at  the 
time  that  it  struck  yout"  to  which  an  objection,  upon  the 
ground  that  it  was  incompetent  and  immaterial  and  no  founda- 
tion laid  as  to  the  estimate,  was  by  the  court  sustained  on  the 
ground,  as  stated,  '*that  from  the  testimony  of  the  witness 
already  given  it  is  impossible  for  him  to  make  the  estimate." 
He  was  further  asked:  "Now,  Shimoda,  what  was  the  speed 
of  the  automobile  at  the  time  that  you  &st  saw  it?"  to  which 
the  court  sustained  an  objection.  He  was  again  asked :  ''What 
speed  was  the  automobile  going  in  miles  per  hour  at  the  time 
it  struck  you"  to  which  defendants'  objection,  upon  the 
ground  that  it  was  incompetent,  irrelevant,  and  immaterial 
and  no  proper  foundation  laid,  was  sustained.  Thereafter 
plaintiff  offered  to  prove  by  the  witness  that,  from  seeing  the 
automobile  at  the  time  it  struck  him  and  immediately  prior 
thereto  and  thereafter,  and  as  he  saw  it  afterwards  while 
being  run  to  Burlington  Avenue,  he  could  and  did  form  an 
estimate  of  the  speed  in  miles  per  hour  at  which  it  was  run- 
ning, and  that  at  the  time  it  collided  with  his  motorcycle  it 
was  running  at  a  speed  of  from  thirty  to  forty  miles  per  hour. 
The  court  refused  to  permit  him  to  so  testify.  This  ruling 
of  the  court  is  assigned  as  error.  Counsel  for  respondents 
attempt  to  justify  the  same  upon  the  well-recognized  rule  that 
whether  or  not  one  be  qualified  to  testify  as  an  expert  is  a 
question  of  fact  to  be  determined  by  the  trial  court,  whose 
decision  will  not  be  disturbed  unless  error  clearly  appears; 
in  reply  to  which  it  may  be  said  that  the  witness  was  not 
called  as  an  expert.  No  question  other  than  the  speed  of  a 
moving  object  was  involved,  as  to  which  any  intelligent  per- 
son accustomed  to  observing  moving  objects  would  be  able  to 
express  an  opinion  of  some  value.  The  rule,  as  to  which  there 
is  little  conflict  and  applicable  alike  not  only  to  automobiles, 
but  to  all  moving  objectSi  is  that  a  person  of  ordinary  intelli- 
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gence,  having  opportunity  for  observation,  is  competent  to 
testify  as  to  the  speed  at  which  an  automobile  is  being  oper- 
ated at  a  given  time.  {Wolfe  v.  Ives,  83  Conn,  174,  [19  Ann. 
Cas.  752,  76  Atl.  526] ;  Maila  v.  Bapid  Motor  Vehicle  Co., 
160  Mich.  639,  [125  N.  W.  708] ;  State  v.  Watson,  216  Mo. 
420,  [115  S.  W.  1011] ;  Detroit  dk  M.  R.  R.  Co.  v.  Fan  Stein- 
hurg,  17  Mich.  104;  Johnsen  v.  Oakland  etc.  By.  Co.,  127  Cal. 
608,  [60  Pac.  170].)  The  ruling,  however,  appears  not  to  have 
been  based  upon  the  grounds  stated  in  the  objection  to  the 
question,  but  by  reason  of  the  fact  that  in  the  opinion  of  the 
learned  trial  judge  plaintiff  did  not  have  sufficient  opportun- 
ity to  form  an  opinion  upon  the  question  as  to  the  rate  of 
speed  at  which  the  automobile  was  running.  This  by  reason 
of  the  fact  that,  as  shown  by  his  testimony,  plaintiff  was 
knocked  down  immediately  after  emerging  to  a  point  from 
which  he  could  see  the  automobile.  This  conclusion  finds  some 
support  in  Wright  v.  Crane,  142  Mich.  508,  [106  N.  W.  71], 
where  it  appeared  that  the  witness,  who  testified  that  an  auto- 
mobile when  he  first  discovered  it  was  but  twenty  feet  from 
his  horse's  head,  based  his  opinion  upon  the  ground  that, 
while  he  did  not  see  it,  an  automobile  running  at  a  high  rate 
of  speed  makes  little  noise  and  makes  much  more  noise  when 
running  at  a  low  rate  of  speed.  It  appears  here  that  not  only 
did  plaintiff  see  the  automobile  before  it  struck  him  and  had 
time  to  turn  the  handle-bars  so  as  to  change  his  course,  but 
saw  and  estimated  its  speed  while  running  a  distance  of  half 
a  block  to  Burlington  Avenue.  In  the  case  of  Himmelwright 
Y.  Baker,  82  Ean.  569,  [109  Pac.  178],  the  plaintiff  testified 
that  the  car  was  ten  or  fifteen  feet  from  him  when  he  first 
saw  it  and  was  running  so  fast  that,  although  he  made  an 
effort,  he  had  no  time  to  get  away  from  it.  He  was  then 
asked  at  what  rate  of  speed  it  was  running,  and  answered  that 
it  was  fifteen  miles  an  hour.  This  answer  was  stricken  out 
on  the  ground  that  it  appeared  he  did  not  have  sufficient  op- 
portunity to  form  an  opinion  on  the  question  of  speed.  The 
court  held  the  ruling  to  be  error.  A  mathematical  calcula- 
tion shows  that  if  the  automobile  was  running  twenty  miles 
an  hour,  it  would  have  required  one-half  second  to  cover  fif- 
teen feet  If  running  at  forty  miles  per  hour,  as  claimed  by 
plaintiff,  it  would  have  covered  thirty  feet  in  the  same  length 
of  time.    The  opinion  or  estimate  of  the  witness  as  to  the 
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rate  of  speed  at  which  the  automobile  was  being  propelled  at 
the  time  of  the  collision  might,  by  reason  of  his  lack  of  op- 
portunity to  judge  thereof,  be  entitled  to  little  value,  but  this 
merely  goes  to  the  weight  to  be  given  the  testimony,  which  was 
a  question  for  the  jury.  The  court  erred  in  excluding  the  tes- 
timony. 

Max  Spaeny,  called  as  a  witness  on  behalf  of  plaintiff,  tes- 
tified that  he  saw  the  collision  when  the  automobile  struck  the 
front  of  the  motorcycle,  knocking  plaintiff  off  and  down,  and 
watched  the  automobile  until  it  went  up  to  Burlington  Ave- 
nue ;  that  plaintiff  after  being  knocked  down  tried  to  get  up, 
but  being  unable  to  do  so,  raised  his  head  and  looked  steadily 
after  the  automobile;  that  he  was  in  the  alley  as  plaintiff 
passed  him  going  out.  This  witness  testified  that  he  was  un- 
able to  determine  or  estimate  the  speed  at  which  the  auto- 
mobile was  running,  but  for  the  purpose  of  showing  the  speed 
at  which  it  was  operated  at  the  time  of  the  collision  the  wit- 
ness was  permitted,  without  objection  being  interposed  thereto, 
to  testify  that  at  the  time  of  the  collision  the  automobile  was 
running  at  about  the  same  speed  as  a  car  operated  over  the 
same  street  and  at  the  same  place,  the  speed  of  which  he  had 
witnessed  a  few  days  before  the  trial,  and  testimony  was  then 
offered  to  show  that  this  car  with  which  the  witness  had  com- 
pared the  speed  of  defendants'  automobile  was  at  the  time 
operated  at  an  actual  speed  of  27V^  miles  per  hour.  It  is  con- 
ceded the  testimony  given  by  the  chauffeur  in  charge  of  the 
car  contradicted  the  evidence  adduced  on  behalf  of  plaintiff 
as  to  every  material  issue.  He  testified  that  he  knew  of  and 
was  familiar  with  the  location  of  this  alley  and  knew  that  it 
was  used  as  a  thoroughfare  by  people  using  wagons,  motor* 
cycles  and  other  vehicles;  that  as  he  approached  the  point 
on  Ninth  Street  intersecting  the  alley  his  view  thereof  was 
obstructed  by  a  wagon  loaded  with  hay,  over  the  top  of  which 
he  could  not  see,  and  which  with  the  team  drawing  the  same 
extended  across  seven-eighths  of  the  mouth  thereof;  that  he 
was  looking  at  his  speedometer  and  was  running  at  a  speed  of 
only  fifteen  miles  per  hour  and  did  not  see  plaintiff  or  know 
that  he  had  struck  him  until  feeling  a  jar  from  the  collision 
he  stopped  his  car  within  eight  feet  of  the  point  where  the 
collision  occurred,  and  looking  back  saw  plaintiff  lying  in  the 
street. 


Digitized  by  VjOOQ IC 


{Tone,  1914.]  Shimoda  v.  Bundt.  681 

The  question  presented  is  whether  or  not  under  this  evi- 
dence the  court  was  warranted  in  taking  the  case  from  the 
jury  and  directing  a  verdict  for  defendants.  In  the  late  case 
of  Estate  of  Baldwin,  162  Cal.  471,  [123  Pac.  267],  it  is  said: 
**A  directed  verdict  is  proper  whenever,  upon  the  whole  evi- 
dence, the  judge  would  be  compelled  to  set  a  contrary  verdict 
aside  as  unsupported  by  the  evidence."  And  further,  as 
touching  the  question,  it  is  said:  ''It  is  not  necessary  that 
there  should  be  an  absence  of  conflict  in  the  evidence,  but, 
to  deprive  the  court  of  the  right  to  exercise  this  power,  if 
there  be  a  conflict,  it  must  be  a  substantial  one,"  in  support 
of  which  proposition  a  number  of  California  cases  are  cited. 
Accepting  as  the  law  this  latest  expression  of  the  supreme 
court,  announced  in  the  Baldwin  case,  can  it  be  said  the  rule 
applies  to  a  case  where,  as  here,  it  is  sought  to  recover  for  the 
alleged  negligence  of  defendants,  the  existence  of  which  de- 
pends upon  inferences  to  be  drawn  from  the  facts  and  cir- 
cumstances shown  by  the  evidence  and  as  to  which  reasonable 
and  impartial  men  may  differ  in  the  conclusions  drawn  f 
Negligence  is  not  absolute,  but  relative,  depending  upon  some 
circumstance  of  time,  place,  or  person,  or  combination  thereof. 
If  the  jury  had  been  satisfied  that  defendant  Bundy,  as  he 
stated,  was  operating  his  car  at  a  speed  of  only  fifteen  miles 
per  hour  and  had  it  under  such  control  that  enabled  him  to 
stop  it  within  a  distance  of  eight  feet  from  the  point  of  col- 
lision, and  this  notwithstanding  the  fact  that  he  did  not  see 
plaintiff  before  striking  the  motorcycle ;  or,  on  the  other  hand, 
that  he  was  runnng  at  thirty  miles  per  hour  and  was  familiar, 
as  he  stated,  with  the  fact  that  the  alley  was  used  as  a  thor- 
oughfare by  parties  operating  vehicles  in  coming  therefrom 
into  the  street;  and  that  in  either  case  the  mouth  of  the  alley 
was  not  obstructed  by  any  wagon,  whether  loaded  with  hay 
or  gravel,  by  reason  of  which  fact  Bundy  could  have  seen 
plaintiff  had  he  looked,  or  looking  did  see  him  and  made  no 
effort  to  avoid  the  collision;  and  that  plaintiff,  as  stated  by 
him,  did  look  and  listen,  but  neither  saw  nor  heard  anything 
indicating  the  approach  of  an  automobile,  they  might  have 
concluded  plaintiff's  injuries  were  due  to  a  want  of  reason- 
able care  on  the  part  of  the  defendants,  in  which  case,  had 
the  trial  court  denied  a  motion  for  a  new  trial,  this  court  on 
appeal  could  hardly  be  expected  to  reverse  same  for  want  of 
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evidence  to  support  the  verdict.  Other  fairly  debatable 
theories  based  upon  evidence  adduced  might  be  constructed 
which,  if  accepted  by  the  jury,  might  entitle  plaintiff  to  re- 
oover.  While  the  case  presented  is  one  where  the  trial  judge 
might  have  set  aside  a  verdict  rendered  for  plaintiff,  never- 
theless, it  is  not  one  in  which  the  court  would  be  compelled 
to  do  80. 

There  was  introduced  in  evidence  a  city  ordinance  requiring 
all  motorcycles  to  be  registered  and  numbered.  This  ordi- 
nance provided  that  every  owner  of  a  motorcycle  should  file 
in  the  ofSce  of  the  city  clerk  a  statement  in  writing  showing 
the  name  and  address  of  such  person,  description  of  the  mo- 
torcycle, name  and  maker  thereof,  and  factory  number,  and 
that  the  city  clerk  should  issue  to  him  a  metal  seal,  approxi- 
mately two  inches  in  diameter,  upon  which  should  be  stamped, 

"Registered  Motorcycle  No. ,  City  of  Los  Angeles,'*  with 

the  registration  number  inserted  therein,  which  seal  was  re- 
quired to  be  conspicuously  displayed  upon  the  motorcycle  to 
which  it  was  assigned.  Section  4  of  the  ordinance  made  it 
unlawful  for  any  person  to  operate  a  motorcycle  upon  the 
streets  unless  the  registration  seal  and  number  belonging 
thereto  was  displayed  thereon  as  required  by  the  ordinance. 
Section  5  provided  that  "it  shall  be  unlawful  for  any  person 
.  •  .  to  use  or  operate,  .  .  .  any  motorcycle  .  .  .  upon  or  in 
any  public  street  or  thoroughfare,  unless  the  owner  thereof 
shall  have  complied  in  all  respects  with  this  ordinance."  For 
violation  of  the  provisions  of  the  ordinance  the  offender  was 
made  subject  to  punishment  by  fine  or  imprisonment,  or  both. 
It  is  conceded  that  plaintiff  did  not  file  a  statement  with  the 
city  derk,  nor  procure  the  registration  of  his  motorcycle,  as 
required  by  the  provisions  of  the  ordinance.  Respondents  in- 
sist  that  by  reason  of  such  neglect  and  failure  on  the  part  of 
plaintiff  to  comply  with  the  ordinance,  and  even  though  it 
be  conceded  that  the  negligence  of  defendants  was  the  direct 
and  proximate  cause  of  the  damage  sustained  by  him,  he  is 
not  entitied  to  recover  therefor.  This  contention  is  based 
upon  the  theory  that,  since  the  ordinance  made  it  unlawful 
for  him  to  operate  the  motorcycle,  he  was,  as  to  defendants 
and  the  city,  a  trespasser  upon  the  street,  to  whom  defendants 
owed  no  duty  other  than  to  refrain  from  willfully  or  wan- 
tonly injuring  him  or  his  property.    This  view  finds  support 
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in  the  case  of  Dudley  v.  Northampton  Street  R.  Co.,  202  Mass. 
443,  [23  L.  R.  A.  (N.  S.)  561,  89  N.  E.  25],  which  involved 
an  act  of  the  legislature  containing  a  provision  not  unlike 
those  contained  in  the  ordinance  before  us.  It  is  there  held, 
quoting  from  the  syllabus.  ''One  operating  an  automobile 
on  a  public  highway  in  violation  of  a  statute  prohibiting  the 
operation  thereon  of  unregistered  machines,  has  no  right  of 
action  against  one  who  injures  it  merely  by  want  of  ordinary 
care.'*  **The  legislature,"  says  the  court,  "in  the  opinion  of 
a  majority  of  the  court,  intended  to  outlaw  unregistered  ma- 
chines, and  to  give  them,  as  to  persons  lawfully  using  the  high- 
ways, no  other  right  than  that  of  being  exempt  from  wanton 
or  willful  injury."  The  general  rule  appears  to  be  that  the 
violation  of  an  ordinance  which  directly  contributes  to  the 
injury  caused  by  the  negligence  of  another  bars  the  right  to 
recover,  but  where  euch  violation  bears  no  causal  relation  io 
nor  contributes  to  the  injuries  sustained,  the  rule  has  no  ap- 
plication. (Newoomb  v.  Boston  Protective  Dept.,  146  Mass. 
596,  [4  Am.  St.  Rep.  354,  16  N.  E.  555] ;  Frontier  Steam 
Lwundry  Co.  v.  Connolly,  72  Neb.  767,  68  L.  R.  A,  425,  [101 
N.  W.  995] ;  Needham  y.  San  Francisco  A  8.  J.  B.  Co.,  37 
Cal.  409;  Schierhold  v.  North  Beach  &  M.  B.  B.  Co.,  40 
Cal.  447;  Monroe  v.  Hartford  St.  By.  Co.,  76  Conn.  201,  [56 
Atl.  498] ;  Broschart  v.  Tuttle,  59  Conn.  1,  [11  L.  R.  A.  33, 
21  Atl.  925] ;  Shaw  v.  Thielbahr,  82  N.  J.  L.  23,  [81  Afl.  497].) 
Indeed,  the  Massachusetts  court,  in  a  later  case  entitled 
Bourne  v.  Whitman,  209  Mass.  155,  [35  L.  R.  A.  (N.  S.)  701, 
95  N.  E.  404],  refused  to  extend  the  doctrine  of  the  Dudley 
ease  to  one  where  the  plaintiff  was  in  default  in  that  he  had 
not  complied  with  an  act  requiring  the  issuance  of  a  license 
as  a  condition  of  lawfully  operating  a  vehicle.  Even  where 
the  violation  of  an  ordinance  constitutes  negligence  per  se, 
there  must  be,  in  order  for  plaintiff  to  recover,  a  causal  rela- 
tion between  the  violation  of  the  ordinance  and  the  injury 
complained  of.  {Lindsay  v.  Cecchi  (Del.),  35  L.  R.  A,  (N.  S.) 
699,  80  Atl.  523.)  The  conclusion  of  the  Massachusetts  su- 
preme court,  divided,  however,  as  it  was,  appears  to  have  been 
based  upon  the  theory  that  the  legislature  of  that  state  in- 
tended by  the  act  to  create  a  duty  to  other  travelers  upon  high- 
ways, and  not  merely  to  declare  a  public  duty  to  be  enforced 
by  the  imposition  of  the  penalties  therein  prescribed  in  the 
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ordinary  administration  of  the  criminal  law.  We  are  unable 
to  appreciate  the  distinctions  sought  to  be  drawn,  and  unwill- 
ing to  accept  its  decision  as  the  law  of  this  state  when  ap- 
plied to  the  ordinance  in  question.  Moreover,  if  the  automo- 
bile was  operated  at  a  rate  of  speed  in  excess  of  that  pre- 
scribed by  the  ordinance,  it  was  not  lawftMy  traveling  upon 
the  street,  as  was  defendant  in  the  Dudley  case,  which  fact  is 
giyen  particular  emphasis.  While  the  courts,  invoking  the 
maxim  ex  pacio  Ulicito  non  oritur  actio,  in  a  certain  class  of 
cases  close  their  doors  in  the  face  of  one  guilty  of  moral  turpi- 
tude  in  attempting  to  enforce  an  illicit  contract,  thus  leaving 
the  parties  as  they  found  them,  such  principle  is  wholly  in- 
applicable  to  the  facts  here  involved.  Our  conclusion  is  fhal 
one  who  violates  an  ordinance  wherein  a  penalty  is  fixed  for 
noncompliance  with  its  provisions,  may  be  subjected  to  the 
penalties  therein  prescribed,  but  he  cannot,  in  addition 
thereto,  be  deprived  of  his  civil  right  to  recover  damages,  per- 
haps  in  many  thousands  of  dollars,  sustained  by  reason  of  the 
negligence  or  wrong  of  another,  when  such  violation  bore  no 
relation  to  the  injury  and  did  not  contribute  in  the  remotest 
degree  thereto.  In  our  opinion,  such  was  not  the  intent  of  the 
legislative  body  of  the  city  of  Los  Angeles  in  adopting  the 
ordinance. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  James,  J.,  eoncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eovrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  31,  1914. 
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[dJ.  No.  1808.    Seeond  Appellate  Bittriet.— June  8,  1914.] 

JOHN  LAPIQUE,   AppeUant,   v.    E.   B.   PLUMMBB. 
Bespondent 

ApPlAL— ObOBB   VAOATINa  DEFAULT — WBSTHn   APF1A1.ABL1. — Ab  order 

Mtting  aside  the  default  of  the  defendant  entered  hj  the  elerk,  made 
before  the  entry  of  anj  judgment  in  the  aetion,  ia  not  the  rabjeet 
of  a  separate  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Lapique,  in  pro.  per.,  for  Appellant. 

Shirley  E.  Meserve,  and  W.  A.  Sumner,  for  Bespondent. 

CONBET,  P.  J. — The  appeal  in  this  case  is  from  an  order 
vacating  and  setting  aside  the  default  of  the  defendant  en- 
tered by  the  clerk — an  order  made  before  the  entry  of  any 
judgment  in  the  action.  Appellant's  contention,  that  such 
order  entered  by  the  clerk  is  to  be  regarded  as  a  judgment, 
proceeds  upon  an  entirely  erroneous  assumption.  ''Certainly 
it  is  not  true  that  an  order  setting  aside  a  default  in  an  action 
where  no  judgment  has  been  entered  upon  the  default,  is  the 
subject  of  a  separate  appeal.  It  is  in  no  sense  an  order  after 
judgment  and  it  is  not  one  of  the  interlocutory  orders  enu- 
merated in  section  963  of  the  Code  of  Civil  Procedure." 
(Savage  v.  Smith,  154  Cal.  325,  [97  Pac.  821]  .^ 

The  appeal  is  dismissed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  July  31,  1914. 
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[OiT.  No.  10«a.    SMond  Appellate  District.— June  8,  1914.] 

FRED  A.  HOFEB,  Respondent,  v.  C.  FRED  GRUNDY  et  al., 

Appellants. 

Appxal — MonoM  to  Dismiss  vob  Failxtsb  to  File  Tbansoript  in  Tiux 
— When  Pbbmatubb. — A  motion  to  dismiss  an  appeal  from  a  jud^ 
ment  beeause  of  failure  to  eerye  and  file  the  transcript  within  the 
time  prescribed  hj  rule  II  of  the  supreme  court,  is  premature  if  made 
within  forty  days  after  the  filing,  hj  stipulation,  of  «  substituted 
appeal  bond. 

MOTION  to  dismiss  an  appeal  from  the  Superior  Court  of 
Los  Angeles  County. 

The  facts  are  stated  in  fhe  opinion  of  the  court 

H.  M.  Barstow,  and  Howard  E.  Reach,  for  Appellants. 

Charles  W.  Fourl,  for  Respondent 

CONRBT,  P.  J. — ^Respondent  moves  to  dismiss  defendants* 
appeal  from  the  judgment  herein  upon  the  ground  that  appel- 
lants have  wholly  failed  to  serve  and  file  a  transcript  within 
the  time  prescribed  by  rule  IL  The  record  shows  that  by 
stipulation  a  substituted  bond  on  appeal  was  filed  on  March 
19,  1914.  Respondent's  notice  of  motion  to  dismiss  the  ap- 
peal was  served  and  filed  on  March  21st,  and  was  presented 
and  submitted  to  the  court  on  April  28th.  Manifestly  the 
motion  was  prematurely  made  and  should  be  denied.  It  is 
so  ordered. 

ffames,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  1218.     Third  Appellate  District.— June  8,  1914.] 

YELLOW  JACKET  GOLD  AND  SILVER  MINING  COM- 
PANY  (a  Corporation),  Respondent,  v.  C.  H.  HOL- 
BROOK,  Jr.,  Appellant. 

Peomissory  Note — Promise  to  Pay  Conditioned  upon  Payment  not 
Being  Made  by  Another. — An  instrument  reciting  a  consideration, 
and  promising  to  pay  a  specified  sum  on  a  certain  date  "in  case 
said  sum  shall  not  have  been  paid  at  said  time  hj"  a  designated 
third  person,  is  a  promissory  note. 

1©.— Action  on  Note  and  Contract — Parties.— Where  a  debtor  executes 
an  instrument  the  first  part  of  which  consists  of  an  order  on  a  third 
person  for  the  payment  of  a  specified  sum  out  of  any  money  which 
the  latter  may  receive  on  the  debtor's  account  from  a  certain  lource, 
and  the  secuud  part  consists  of  a  promise,  negotiable  in  form,  to 
pay  the  money  on  a  certain  date  in  case  the  same  shall  not  have 
been  paid  at  such  time  by  the  person  upon  whom  the  order  was 
drawn  and  accepted,  it  is  not  necessary,  in  an  action  against  the 
debtor  on  the  latter  proiin'se,  to  make  the  third  person  a  party  de- 
fendant, or  to  allege  that  he  has  received  any  money  from  the  source 
named. 

Id. — Appeal— Sufficiency  of  Evidence  to  Support  Findings. — It  is 
hardly  fair  to  raise  the  question  on  appeal  that  the  findings  are  not 
■npported  by  the  evidence,  where  counsel  for  the  appellant  offers  no 
evidence  at  the  trial,  but  merely  presents  "a  legal  defense,  as  shown 
by  the  demurrer.** 

Id. — Pleading — Necessity  of  Allegation  of  Ownership  of  Writing 
Sued  upon. — In  an  action  on  a  written  obligation  made  to  the 
plaintiff,  it  is  unnecessary  to  aUege  and  find  that  he  is  the  owner 
and  holder  thereof. 

Id. — Want  of  Consideration — Burden  of  Proof — Finding. — If  in  such 
action  the  answer  alleges  want  of  consideration,  it  is  incumbent  upon 
the  defendant  to  prove  it;  and  if  he  offers  no  testimony  at  the  trial, 
it  is  proper  to  find  the  issue  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  E.  Richards,  Judge 
presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Leon  E.  Morris,  and  A.  A.  Sanderson,  for  Appellant 

Charles  H.  Sooy,  and  David  L.  Levy,  for  Respondent 
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CHIPMAN,  P.  J. — The  action  was  to  recover  upon  the  fol- 
lowing instrnment,  designated  in  the  complaint  as  ''a  contract 
and  promissory  note'*: 

''San  Francisco,  Calif omia,  March  23,  191L 
"Mb.  p.  R.  Lewis, 

''San  Francisco,  California. 
"Dear  Sir: 

"Please  pay  to  the  Yellow  Jacket  Gold  and  Silver  Mining 
Company,  or  order,  the  sum  of  $1227.86,  with  interest  at 
seven  per  cent  per  annum  from  April  1,  1908,  out  of  the  first 
money  you  shall  receive  on  my  account  from  the  estate  of  F. 
W.  Sisson,  deceased. 

"C.  H.  HOLBROOK,  Jr.** 

•'The  foregoing  order  !s  herewith  accepted  this  30th  day  of 
March,  1911,  provided  any  money  is  ever  received  by  me  for 
account  of  C.  H.  Holbrook,  Jr.,  from  estate  of  F.  W.  Sisson, 
deceased. 

"F.  B.  Lewis." 

"In  consideration  of  forbearance  on  the  part  of  the  Yellow 
Jacket  Gold  and  Silver  Mining  Company,  and  for  other  valu- 
able  consideration,  the  receipt  whereof  is  hereby  acknowl- 
edged, I  agree  to  pay  to  said  company,  or  order,  the  sum  of 
$1227.86  (with  interest  thereon  from  April  1,  1908,  at  seven 
per  cent  per  annum),  on  April  1,  1912,  in  case  said  sum  shall 
not  have  been  paid  at  said  time  by  said  F.  R.  Lewis,  in  ae- 
cordance  with  the  terms  of  the  foregoing  order. 

"C.  H.  HOLBBOOK,  Jr.** 

It  is  alleged  that,  on  April  1,  1912,  and  frequently  sinca 
said  date,  plaintiff  demanded  of  F.  B.  Lewis,  one  of  the  par- 
ties  to  said  contract,  that  he  pay  to  plaintiff  the  sum  of 
$1227.86,  with  interest  at  seven  per  cent  per  annum  from 
April  1,  1908,  to  date  of  demand,  but  that  the  said  Lewis  has 
refused  and  does  now  refuse  to  pay  the  same;  that  prior  to 
the  commencement  of  the  action  and  on  May  6,  1912,  "and 
at  several  other  times,"  plaintiff  demanded  of  defendant  Hoi- 
brook  that  he  pay  to  plaintiff  said  sum  with  interest  accord- 
ing to  said  contract  and  promissory  note  but  that  the  said 
Holbrook  "has  not  paid  said  sum  or  any  portion  thereof, 
except  the  sura  of  $343.76  on  account  of  interest  to  April  1, 
1912 ''j  that,  "ever  since  said  23d  day  of  March,  1911,  plain- 
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tiff  has  been  and  now  is  the  owner  and  holder  of  said  promis- 
sory note  and  contract'*;  ''that  no  part  of  said  note,  or  the 
amount  due  under  the  terms  of  said  contract  .  .  .  has  been 
paid,  except  said  sum  of  $.  • .  •  interest,  but  that  the  whole 
amount  specified  in  said  note  and  contract,  together  with  in- 
terest thereon  from  April  1,  1912,  to  date  is  now  due,  owing 
and  unpaid/* 

Defendant  demurred  to  the  complaint  on  general  grounds 
and  specially  on  the  grounds:  1.  That  it  does  not  appear  from 
the  complaint  that  said  Lewis  has  received  from  said  Sisson 
estate  any  money;  2.  That  it  does  not  appear  that  any  de- 
mand of  payment  was  made  upon  said  Lewis  after  April  1, 
1912,  and  prior  to  the  commencement  of  the  action;  3.  That 
there  is  a  misjoinder  of  parties  defendant  and  that  said  Lewis 
should  be  made  a  party  defendant;  4.  That  the  complaint  is 
ambiguous  in  that  it  does  not  appear  therefrom  "what  was 
the  'forbearance'  on  the  part  of  said  plaintiff  toward  said  de- 
fendant Holbrook  as  a  consideration  received  by  said  defend- 
ant Holbrook  for  the  making  of  the  promise  to  pay  said  plain- 
tiff the  money  named  in  the  complaint."  The  demurrer  was 
overruled  and  defendant  answered :  denying  that  he  executed 
and  delivered  to  plaintiff  "his  certain  promissory  note  or  any 
promissory  note"  but  does  not  deny  executing  the  instrument 
set  out  in  the  complaint;  that  defendant  has  no  information 
whether  or  not  plaintiff  demanded  payment  of  said  Lewis  as 
alleged  and  therefore  denies  that  said  or  any  demand  was 
made  on  him  as  alleged;  that  having  no  information  whether 
or  not  plaintiff  is  the  owner  and  holder  of  said  instrument,  he 
denies  the  alleged  ownership ;  further  answering,  alleges  that 
the  said  contract  ''is  without  any  consideration"  and  denies 
that  there  is  any  sum  due  plaintiff  thereunder. 

The  cause  was  tried  without  a  jury  and  the  court  made 
findings  as  follows:  That  defendant  executed  the  promissory 
note  and  contract  alleged  in  the  complaint ;  that  plaintiff  made 
demand  of  payment  on  said  Lewis  and  his  refusal  to  pay,  as 
alleged  in  the  complaint;  that,  since  March  23,  1911,  plain- 
tiff has  been  the  owner  of  said  instrument  and  that  the  whole 
amount  specified  therein  together  with  interest  from  April 
21,  1912,  is  due  and  unpaid;  that  it  is  not  true  that  said  con- 
tract was  without  consideration.  Conclusions  of  law  fol- 
lowed, that  there  is  due  plaintiff  from  defendant  the  amount 

S4  0»L  App.- 
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claimed  and  interest  from  April  1,  1912,  and  that  plaintiff  is 
entitled  to  judgment  therefor. 

At  the  trial  it  was  admitted  by  defendant  that  the  demand 
was  made  on  said  Lewis  as  set  forth  in  the  complaint;  also 
due  execution  and  delivery  of  the  instrument  by  defendant 
Holbrook,  therein  set  forth,  **Mr.  Sanderson"  (attorney  for 
defendant) :  '^I  have  no  testimony  to  advance  in  the  case.  It 
is  merely  a  legal  defense,  as  shown  by  the  demurrer."  The 
day  following  the  submission  of  the  case  the  court  rendered 
the  following  decision: 

'*In  the  case  of  the  Yellow  Jacket  Gold  and  Silver  Mining 
Company  v.  G.  H.  Holbrook,  Jr.,  submitted  to  the  court  yes- 
terday, the  court  haa  examined  the  only  question  which  was 
raised  by  the  defendant  in  the  action  by  demurrer,  and  is 
satisfied  that  the  complaint  sets  forth  a  cause  of  action.  Aa 
to  the  facts  in  the  case,  they  were  substantially  agreed  to  by 
stipulation  of  the  parties.  It  results  that  judgment  must  be 
rendered  for  the  plaintiff  for  the  amount  prayed  for  in  the 
complaint.  Let  findings  and  judgment  be  prepared  and  en- 
tered." 

Defendant  appeals  from  the  judgment 

Appellant  presents  the  following  in  support  of  his  de- 
murrer: That  Lewis  was  a  necessary  party  and  that  there  is 
no  allegation  that  Lewis  has  received  any  money  from  the 
Sisson  estate.  The  argument  seems  to  be  that  Lewis  is  equally 
bound  with  Holbrook  and,  in  order  to  end  all  litigation  in  the 
matter,  he  should  have  been  joined  as  a  defendant;  that, 
''there  being  no  allegation  that  Lewis  had  not  collected  the 
money  from  the  Sisson  estate,  the  presumption  prevails  that 
he  has  collected  it  and  was  therefore  equally  liable  under 
the  contract  with  defendant  Holbrook."  Gounsel  further 
states:  "It  is  true  that  the  defendant  Holbrook  agreed  to  pay 
the  money  sued  for  on  April  1,  1912,  in  case  Lewis  had  not 
paid  the  same  by  that  time,  but  that  in  no  wise  canceled  or 
lessened  the  obligation  of  Lewis  to  pay  same  to  plaintiff  if 
any  money  was  received  by  Lewis  prior  thereto  for  the  ac- 
count of  Holbrook  from  the  Sisson  estate,  and  there  is  no 
allegation  that  such  money  was  not  received  by  Lewis." 

We  agree  with  counsel  that  defendant  promised  to  pay  the 
money  sued  for  on  April  1,  1912,  in  case  Lewis  had  not  paid 
it,  but  we  think  this  promise  was  in  no  wise  conditional  upon 
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Lewis  having  at  that  time  collected  the  or  any  money  from 
the  Sisson  estate.  Holbrook  entered  into  two  obligations,  first 
by  giving  an  order  on  Lewis  for  any  money  the  latter  might 
receive  on  Holbrook 's  account  from  the  Sisson  estate,  which 
order  was  accepted  by  Lewis,  and  Holbrook  then  executed 
what  is  a  promise  negotiable  in  form  to  pay  to  the  order  of 
plaintiff  a  specified  sura  of  money.  This  meets  the  definition 
of  a  promissory  note.  (Civ.  Code,  sec.  3244.)  The  character 
of  the  instrument  signed  by  Holbrook  as  a  note  was  not  af- 
fected by  the  provisions  of  the  agreement.  (Jorgenson  v. 
Jorgenson,  28  Wash.  477,  [92  Am.  St.  Rep.  888,  68  Pac.  913].) 
Lewis  did  not  sign  the  promissory  note  and  was  not  bound 
by  it  and  was,  therefore,  not  a  necessary  party  to  its  enforce- 
ment in  the  action.  His  liability  was  on  the  order  and  if  as 
is  true  Holbrook  would  have  been  liable  on  the  order  had 
any  money  been  received  by  Lewis  from  the  Sisson  estate, 
still  it  was  a  joint  and  several  liability  and  either  or  both 
could  have  been  sued  on  the  obligation.  (Code  Civ,,  Proc, 
sec.  383.)  In  this  view  it  was  immaterial  whether  or  not 
Lewis  had  received  any  money  from  the  Sisson  estate.  Be- 
sides, we  do  not  think  there  was,  as  claimed,  any  presumption 
that  he  had  received  any  of  said  money  and  if  such  presump- 
tion could  be  indulged  it  would  only  follow,  as  counsel  says, 
that  Lewis  **was  equally  liable  under  the  contract  with  de- 
fendant Holbrook,"  and  plaintiff  would  still  have  his  action 
against  one  or  both.  The  demurrer  was  properly  overruled. 
It  is  further  contended  that  the  findings  are  not  supported 
by  the  evidence.  It  may  be  suggested  as  hardly  fair  to  raise 
this  question  in  view  of  the  position  of  counsel  as  taken  at  the 
trial  which  was  that  he  presented  **  merely  a  legal  defense,  as 
shown  by  the  demurrer."  However,  we  will  examine  the  ob- 
jections now  made :  1.  That  there  is  no  support  of  the  finding 
that  plaintiff  is  the  owner  and  holder  of  the  obligation.  It 
was  denied  in  the  answer  for  lack  of  information.  It  was 
held,  in  Bank  of  Shasta  v.  Boyd,  99  Cal.  604,  606,  [34  Pac. 
337],  that  where  the  obligation  is  made  to  the  plaintiff  an 
allegation  that  the  plaintiff  is  the  owner  is  unnecessary  and 
surplusage.  (Locke  v.  Klunker,  123  Cal.  231,  238,  [55  Pac. 
993] ;  and  2.  The  answer  alleged  want  of  consideration.  This 
was  made  an  af&rmative  defense  and  it  was  incumbent  on  de- 
fendant to  prove  it    He  offered  no  evidence  whatever  at  the 
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trial.  The  court,  therefore,  properly  found  the  issue  for 
plaintiff.  "If  there  was  no  consideration  the  defendant 
should  have  filed  an  answer  setting  up  a  want  of  it  as  a  de- 
fense to  the  action,"  and  when  alleged  should  have  proved  it. 
(Winters  v.  Rush,  34  Cal.  136;  Pastine  v.  Pardini,  135  Cal. 
431,  434,  [67  Pac.  681].)  ''A  written  instrument  is  presump- 
tive  evidence  of  a  consideration."  (Civ.  CJode,  sec.  1614; 
Henke  v.  Eureka  Endowment  Assoc,  100  Cal.  429,  [34  Pac. 
1089].) 

We  discover  no  error  in  the  record  and  the  judgment  it 
therefore  affirmed. 

Harti  J.y  and  Burnett,  J.,  concurred. 


[Civ.  No.  1268.    Third  Appellate  Distriet.-^nne  8,  1914.] 

MATTIE    B.    DAVIDSON,    Petitioner,    v.    EUGENE    D. 
QRAHAM,  as  County  Clerk,  Bespondent. 

Mandamus — Compeluno  Clerk  to  Ektxb  Dbtauz/t — SuFnoncNCT  or 
Petition  for  Writ. — To  justifj  the  iBsuanee  of  a  writ  of  mandato 
to  compel  the  county  clerk  to  enter  the  defanlt  of  the  defendant  in 
a  civil  action,  it  must  be  shown  by  the  petition  for  the  writ  that  no 
answer  has  been  filed  within  the  statutory  time,  or  such  further 
time  as  may  have  been  granted,  and  that  the  plaintiff  in  the  eanse 
has  made  application  for  the  default. 

Id.— ^Stipulation  Waiving  Demubber-— Bbfusal  to  Entkb  Defauia. — 
Mandamus  will  not  issue  to  compel  the  county  clerk  to  enter  the 
default  of  the  defendant  in  a  civil  action  for  failure  to  answer  the 
complaint  within  the  time  specified  in  a  stipulation  waiving  a  de- 
murrer to  the  complaint,  when  the  stipulation  is  signed  by  the  clerk 
of  the  defendant's  attorney,  and  the  petition  for  the  writ  does  not 
allege  that  the  clerk  had  authority  to  sign  or  that  the  defendant 
entered  into  the  stipulation. 

Id. — Waiver  op  Demurrer — Whether  mat  be  Accomplished. — There  is 
no  statutory  provision  for  waiving  a  demurrer  that  has  been  filed  in 
a  cause.  To  effectually  dispose  of  it,  it  is  probable  that  an  order 
of  court  18  required  sustaining  or  overruling  it  or  allowing  it  to  be 
withdrawn. 

APPLICATION  for  a  Writ  of  Mandate  to  be  directed  to 
Eugene  D.  Graham,  Clerk  of  San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  by  VjOOQ IC 


June,  1914.]  Davidson  v.  Graham.  693 

Webster,  Webster  &  Blewitt,  for  Petitioner. 

A.  H.  Carpenter,  and  Walter  F.  Lynch,  for  Respondent 

BURNETT,  J.— This  is  an  application  for  a  writ  of  man- 
date  to  compel  the  clerk  of  San  Joaquin  County  to  enter  the 
default  of  one  A.  T.  Karry  for  his  failure  to  answer  in  a  cer- 
tain action  brought  against  him  by  said  Mattie  E.  Davidson 
in  the  superior  court  of  said  county. 

The  petition  herein  sets  out  the  complaint  in  said  action, 
alleges  that  it  was  filed,  that  summons  was  issued  and  served 
upon  said  Earry,  that  he  appeared  and  filed  a  demurrer,  which 
is  exhibited.  ''That  thereafter  on  the  18th  day  of  August, 
1913,  there  was  entered  into  and  filed  in  said  action  a  stipula- 
tion in  the  words  and  figures  as  follows,  to  wit:  (Title  of  court 
and  cause.) 

'' '  It  is  hereby  stipulated  and  agreed  that  no  default  shall  be 
taken  against  the  defendant,  A.  T.  Earry,  he  waiving  his 
demurrer,  and  that  the  said  defendant,  A.  T.  Earry,  shaU 
have  to  and  inclusive  of  September  15th,  1913,  in  the  which 
to  file  and  serve  his  answer  on  the  merits. 

Dated  this  18th  day  of  August,  1913. 

Webster,  Webster  &  Blbwett, 

Attorneys  for  Plaintiff. 
A.  H.  Carpenter, 
Attorney  for  Defendant,  A.  T.  Earry. 

By  Walter  P.  Lynch,  Clerk.' '' 
That  on  December  1,  1913,  the  plaintiff  filed  with  the  clerk 
her  demand  for  the  entry  of  Earry 's  default  and  tendered  the 
legal  fee  for  the  same,  that  the  demand  was  refused,  that 
thereafter  upon  notice  given,  a  motion  was  made  in  the  said 
superior  court  for  judgment  against  said  E^arry  on  the  ground 
that  he  had  suffered  default,  but  that  the  motion  was  denied 
without  prejudice,  and  that,  on  December  16,  defendant  Earry 
filed  a  demurrer  in  said  action,  which  is  set  out. 

The  claim  is  that  it  was  the  clear,  ministerial  duty  of  the 
derk  to  enter  the  default  at  the  time  the  said  demand  was 
made,  and,  therefore,  that  section  1085  of  the  Code  of  Civil 
Procedure  as  to  mandate  applies. 

It  is  further  contended  that  the  law  which  "specially  en- 
joins" that  duty  is  found  in  section  585  of  the  said  code. 
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which  it  ifi  suflScient  to  quote  as  follows:  ** Judgment  may  be 
had,  if  the  defendant  fails  to  answer  the  complaint,  as  fol- 
lows: 1.  In  an  action  arising  upon  contract  for  the  recovery 
of  money  or  damages  only,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted,  the 
clerk,  upon  application  of  the  plaintiff,  must  enter  the  default 
of  the  defendant,  and  immediately  thereafter  enter  judgment 
for  the  amount  demanded  in  the  complaint.  *' 

We  are  dealing  here  simply  with  the  question  of  default, 
.herefore  the  nature  of  the  said  action  is  immaterial,  although 
it  may  be  said  that  it  appears  it  was  one  to  recover  damage^j 
only  for  the  wrongful  levy  of  a  writ  of  attachment. 

It  is  clear,  from  the  foregoing,  that,  to  justify  the  issuance 
of  the  writ  of  mandate  to  compel  the  county  clerk  to  enter 
said  default,  it  must  be  shown  by  the  petition  herein:  1.  That 
no  answer  was  filed  within  the  statutory  time,  **or  such  fur- 
ther time  as  may  have  been  granted,"  and,  2,  that  plaintiflE  in 
the  cause  made  application  for  default.  It  is  conceded  that 
the  demurrer  was  an  ** answer''  within  the  contemplation  of 
said  provision,  and  it  expressly  appears  that  a  proper  applica- 
tion was  made  for  the  entry  of  the  default. 

The  only  question  remaining,  then,  is  whether  the  demurrer 
filed  by  said  Karry  was  undisposed  of  and  of  force  and  effect 
at  the  time  the  demand  for  default  was  made. 

It  is  the  claim  of  petitioner  that  this  demurrer  was  no 
longer  operative  as  it  had  been  waived  by  means  of  said  stipu- 
lation. The  demurrer  presented  an  issue  of  law  (Code  Civ. 
Proc,  sec.  589),  and  **An  issue  of  law  must  be  tried  by  the 
court,  unless  it  is  referred  upon  consent."  (Code  Civ.  Proc, 
sec.  591.)  There  is  no  statutory  provision  for  waiving  a  de- 
murrer that  has  been  filed  in  a  cause.  To  effectually  dispose 
of  it  it  is  probable  that  an  order  of  court  is  required  sustaining 
or  overruling  it  or  allowing  it  to  be  withdrawn. 

But,  conceding  that  by  stipulation  it  may  be  removed  as  a 
pleading  in  the  case,  is  there  a  sufficient  allegation  to  show 
such  waiver  t 

In  the  first  place,  there  is  no  allegation  that  said  stipulation 
was  executed  by  said  defendant  Karry.  In  that  respect  the 
averment  is  "there  was  entered  into  and  filed  in  said  action," 
etc.     There  should,  of  course,  be  a  direct  allegation  that  Karry 
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"entered  into"  or  executed  said  stipulation.  The  waiver  is 
the  only  reliance  of  petitioner  and  that,  as  seen,  depends  upon 
the  execution  of  said  stipulation  by  Karry,  and,  manifestly, 
we  cannot  say  that  the  clerk  refused  to  perform  a  plain  duty 
unless  it  appears  from  the  petition  herein  that  Karry  was  a 
party  to  said  stipulation. 

Again,  the  purported  stipulation  does  not  appear  to  have 
been  signed  by  A.  H.  Carpenter,  the  attorney  for  defendant, 
Karry.  Assuming  that  the  attorney  for  a  party  has  authority 
to  enter  into  such  stipulation,  it  will  not  be  claimed  that  it 
extends  to  the  attorney's  clerk.  If,  as  a  matter  of  fact,  the 
derk  was  authorized  by  Mr.  Carpenter  to  sign  the  latter 's 
name  to  the  stipulation,  there  should  be  an  allegation  to  that 
effect.  In  other  words,  it  should  be  shown  that  it  was  the 
act  of  the  attorney  and  not  of  his  clerk. 

We  must  assume  that  the  facts  disclosed  to  the  clerk  were 
only  those  exhibited  here  by  this  petition.  It  is  too  much, 
therefore,  to  demand  of  him  that  he  should  enter  the  default 
of  a  party  where  the  latter 's  demurrer  is  on  file  undisposed 
of  and  unaffected  except  possibly  by  a  purported  stipulation 
simply  purporting  to  be  signed  by  a  clerk  of  the  attorney  for 
said  party. 

But,  if  effect  be  given  to  said  stipulation,  it  would  at  least 
appear  doubtful  whether,  according  to  its  terms,  the  clerk 
should  enter  the  default  of  defendant  Karry.  Therein  it  is 
provided  that  **no  default  shall  be  taken  against  the  defend- 
ant, A.  T.  Karry."  As  to  this  covenant,  there  is  certainly 
no  express  limit  as  to  time.  Probably  the  parties  signing  the 
paper  intended  to  provide  that  no  default  would  be  taken 
prior  to  September  16,  1913,  but  if  so  it  should  have  been 
more  clearly  expressed,  and  it  is  not  an  unreasonable  construc- 
tion that,  in  view  of  the  waiver  of  the  demurrer,  no  default 
was  to  be  taken,  although  there  was  no  express  agreement  to 
extend  the  time  to  answer  beyond  September  15,  1913. 

We  cannot  say,  therefore,  that  the  entry  of  a  default  by  the 
clerk  was  a  duty  enjoined  upon  him  by  law,  and  the  demurrer 
to  the  petition  is  sustained  and  the  petitioner  will  be  allowed 
ten  days  in  which  to  file  an  amended  petition. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

. ^ 
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[GIt.  No.  1404.    TiTEt  Appellate  Distrlet.^Jiine  4,  1914.] 

ALEX.  BORGER,  Respondent,  v.  THE  CONNECTICUT 
FIRE  INSURANCE  COMPANY  (a  Corporation),  Ap- 
pellant. 

Fnti  Insurance — Aotion  on  Poijot — PXiEiJ>iN€i — ^FAniUBS  of  Com- 
plaint TO  Show  That  Causk  of  Action  has  Bipknsd. — ^If  a  eom- 
plaint  in  an  action  on  a  fire  insurance  poliej  makes  the  poliej  a 
part  of  the  complaint  as  an  exhibit  and  bj  reference,  but  does  not 
allege  that  the  things  which  the  poliej  requires  to  be  done  after  the 
presentation  of  the  proofs  of  loss,  nor  aver  any  facts  with  respect 
to  the  passage  of  the  time  which  the  poliej  declares  must  elapse 
before  the  loss  becomes  payable,  it  fails  to  state  a  cause  of  aetion, 
and  is  subject  to  general  demurrer. 

Id. — Averment  That  Amount  is  Lono  Sinck  Due— ^Oonolusion  of 
Law. — Such  essential  matters  of  averment  are  not  supplied  bj  an 
allegation  that  the  sum  claimed  '*jm  long  since  due,"  for  that  is  a 
mere  conclusion  of  law. 

Id. — Accrual  of  Cause  of  Action — Interpretation  of  Pouct^ — ^Where 
a  poliej  of  fire  insurance  provides  that  the  insurer  must,  within 
twentj  dajs  after  receiving  proofs  of  loss,  notifj  the  insured  in 
writing  of  anj  disagreement  with  the  amount  of  loss  claimed,  and 
in  case  of  failure  to  do  so  the  insurer  shall  be  deemed  to  consent 
to  the  amount  claimed,  and  that  the  loss  shall  be  payable  within 
thirty  days  after  the  ascertainment  thereof  by  agreement  or  ap- 
praisement, but  if  such  ascertainment  is  not  had  within  sixty  days 
after  receipt  of  preliminary  proofs  of  loss,  the  loss  shall  be  payable 
within  ninety  days  after  such  receipt,  an  aetion  on  the  policy  com- 
menced on  June  fifteenth  is  premature,  where  proofs  of  loss  were 
furnished  on  May  twelfth  and  no  objection  was  raised  by  the  insurer 
within  the  twenty  days. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County  and  from  an  order  refusing  a  new  triaL  H.  Z.  Austin, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Coogan  &  O'Connor,  and  Drew  &  Drew,  for  Appellant 

W.  P.  Thompson,  for  Respondent 

RICHARDS,  J. — This  is  an  action  brought  to  recover  the 
sum  of  one  thousand  dollars  with  interest,  alleged  to  be  due 
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upon  a  fire  insurance  policy  as  the  result  of  the  destruction 
by  fire  of  the  premises  insured.  A  copy  of  the  policy  was 
attached  to  and  expressly  made  a  part  of  the  complaint. 
There  was  a  general  demurrer,  which  was  overruled.  There- 
upon an  answer  was  filed,  admitting  the  issuance  of  the  policy 
but  denying  liability  thereon  upon  numerous  alleged  grounds^ 
and  also  denying  that  the  loss,  if  any,  was  due  or  payable  or 
unpaid,  according  to  the  terms  of  the  policy,  at  the  time  of 
the  commencement  of  the  action.  Upon  the  trial  of  the  cause 
judgment  was  rendered  and  entered  in  favor  of  the  plaintiff 
for  the  sum  of  $801.98  with  interest  and  costs.  A  motion  for 
a  new  trial  was  denied,  and  from  such  judgment  and  order 
denying  a  new  trial  the  defendant  appeals. 

The  first  point  made  by  the  appellant  is  that  the  general 
demurrer  should  have  been  sustained.  We  think  the  point  is 
well  taken.  It  is  a  cardinal  rule  of  pleading  that  a  complaint 
must  show  upon  its  face  an  existing  and  ripened  cause  of  ac- 
tion. The  complaint  in  this  case,  after  setting  forth  the  facts 
regarding  the  issuance  of  the  policy  covering  the  property, 
and  its  transfer  by  several  assignments  from  the  original 
parties  insured  to  the  plaintiff  with  the  assent  of  the  insurer, 
and  after  averring  the  occurrence  of  the  fire  and  the  destruc- 
tion of  the  property  at  some  unspecified  time  during  the  year 

1912,  proceeds  to  allege  *'that  on  the day  of  May, 

1912,  plaintiff  furnished  the  defendant  with  proof  of  his  said 
loss  and  interest,  and  otherwise  performed  all  the  conditions 
of  said  policy  on  his  part ;  that  said  defendant  has  not  paid 
said  loss  or  any  part  thereof,  and  that  the  same  is  long  since 
due,  owing  and  unpaid  according  to  the  terms  of  said  policy 
of  insurance."    Then  follows  the  prayer. 

The  diflSculty  with  the  plaintiff's  pleading  arises  out  of  the 
fact  that  while  he  has  made  the  policy  in  question  a  part  of 
his  v!ompIaint  as  an  exhibit  and  by  reference,  he  has  not  al- 
leged the  things  which  the  policy  requires  to  have  been  done 
subsequent  to  the  presentation  of  his  proof  of  loss,  nor  has 
he  averred  any  facts  with  respect  to  the  passage  of  the  time 
which  the  policy  requires  must  have  elapsed  before  the  loss 
became  payable  and  his  cause  of  action  arose.  The  policy 
provides  that  after  the  insured  has  furnished  the  insurer  with 
the  proofs  of  his  loss,  the  insurer  must  within  twenty  days 
after  the  receipt  thereof  notify  the  insured  in  writing  of  its 
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partial  or  total  disagreement  with  the  amount  of  loss  claimed 
by  him ;  and  in  case  the  insurer  fails  to  give  such  notice  within 
the  specified  time  it  shall  be  deemed  to  have  assented  to  the 
amount  of  the  loss  claimed  by  the  insured;  but  that  if  such 
notice  shall  have  been  given  then  within  ten  days  thereafter 
the  parties  may  agree  upon  the  amount  of  the  loss,  and  in 
the  event  they  do  not  agree  an  appraisement  shall  be  made, 
upon  the  demand  of  the  insurer,  as  to  the  loss  or  part  of  the 
loss  about  which  the  parties  disagree.  The  policy  also  con- 
tains the  following  provision:  **Loss  when  payable:  A  loss 
hereunder  shall  be  payable  within  thirty  days  after  the 
amount  thereof  has  been  ascertained  either  by  agreement  or 
by  appraisement;  but  if  such  ascertainment  is  not  had  or 
made  within  sixty  days  after  the  receipt  by  the  company  of 
the  preliminary  proof  of  loss  then  the  loss  shall  be  payable  in 
ninety  days  after  such  receipt.'*  The  foregoing  conditions 
and  provisions  of  the  insurance  policy  upon  which  the  plaintiff 
seeks  to  recover,  having  been  expressly  made  a  part  of  his  com- 
plaint, it  was  incumbent  upon  the  pleader  to  show  upon  the 
face  of  his  complaint  that  the  loss  had  ripened  into  a  chose 
in  action  at  the  time  the  suit  was  begun.  {OUlon  v.  Northern 
Ins,  Co.,  127  Cal.  480,  483,  [59  Pac.  901] ;  McCormack  v. 
North  British  Ins,  Co.,  78  Cal.  468,  [21  Pac.  14],  Cowan  v. 
Phenix  Im.  Co.,  78  Cal.  181,  [20  Pac.  408] ;  Doyle  v.  Phoenix 
Ins,  Co.,  44  Cal.  264;  Calif omia  Sav.  Bank  v.  American 
Surety  Co.,  82  Fed.  866.)     The  complaint  avers  that  on  the 

day  of  May,  1912,  plaintiff  furnished  defendant  with 

the  proofs  of  his  loss.  The  transcript  shows  that  the  action 
was  begun  on  the  fifteenth  day  of  June,  1912.  For  the  pur- 
pose of  testing  the  correctness  of  the  ruling  of  the  trial  court 
upon  the  demurrer  no  presumption  can  be  indulged  in  to  fill 
the  blank  in  the  complaint  as  to  the  exact  date  of  presentation 
of  the  proof  of  loss  with  a  date  earlier  than  30  days  before 
the  date  on  which  the  suit  was  begun;  nor  can  the  pleader 
appeal  to  any  presumption  by  which  to  supply  the  answer  to 
the  logical  inquiry  as  to  when,  how,  and  whether  the  amount 
of  the  loss  for  which  he  sues  was  ever  ascertained  by  any  of 
the  modes  provided  by  the  foregoing  requirement  of  the 
policy ;  or  whether,  if  so  ascertained,  the  date  of  such  ascer- 
tainment was  at  least  thirty  days  before  the  date  upon  which 
the  action  was  begun. 
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We  are  of  the  opinion  that  these  were  essential  matters  of 
averment  in  the  plaintiff's  complaint,  and  that  they  are  not 
supplied  by  the  allegation  that  the  sum  claimed  **is  long  since 
due,"  for  that  is  a  mere  conclusion  of  law.  It  follows  that 
the  general  demurrer  to  the  complaint  herein  should  have 
been  sustained,  and  that  the  order  overruling  it  was  error. 
{Irwin  V.  Insurance  Co.  of  North  America,  16  Cal.  App.  143, 
[116Pac.  294].) 

It  is  further  contended  by  the  appellant  that  the  undis- 
puted evidence  in  this  case  shows  that  the  action  was  pre- 
maturely brought.  In  answer  to  this  contention  the  respond- 
ent insists  that  the  appellant  cannot  be  heard  to  urge  this 
point  for  the  first  time  in  this  court.  This  might  be  a  good 
objection  if  it  were  borne  out  by  the  record  in  the  case ;  but, 
as  we  have  already  seen,  this  point  was  first  presented  by  the 
general  demurrer;  which  being  overruled,  the  defendant  again 
presented  it  in  the  denials  of  his  answer,  and  also  in  the  notice 
of  motion  for  a  new  trial,  and  in  the  specifications  of  error 
embraced  in  the  bill  of  exceptions.  How  insistently  the  point 
may  have  been  urged  or  how  fully  argued  in  the  trial  court  we 
are  not  advised  by  the  record ;  but  we  think  there  is  enough 
in  the  record  to  warrant  the  appellant  in  insisting  upon  it  here. 

The  question  thus  presented  is  this:  The  evidence  showed 
that  the  insured  presented  to  the  insurer  his  proofs  of  loss  on 
the  twelfth  day  of  May,  1912 ;  that  no  objection  to  the  amount 
of  loss  therein  claimed  was  made  by  the  insurer  within  the 
twenty  days  allowed  to  it  by  the  terms  of  the  policy,  and  that 
therefore,  by  its  terms,  the  insurer  must  be  held  to  have 
** assented  to  the  amount  of  the  loss"  claimed  by  the  insured 
in  his  proofs  of  loss.  The  action  was  commenced  on  June  15, 
1912.  The  policy  provides  that  the  loss  shall  be  payable  in 
tliirty  days  after  the  amount  thereof  has  been  ascertained 
either  by  agreement  or  appraisement.  The  problem  here 
presented  is  as  to  which  date  the  assent  of  the  insurer  to  the 
amount  of  loss  claimed  by  the  insured  is  referable:  whether 
to  the  date  of  presentation  of  proofs  of  loss,  or  to  a  date 
twenty  days  thereafter,  during  which  intervening  time  the  in- 
surer might  have  made  its  objection  to  the  amount  of  loss 
claimed  by  the  insured;  if  to  the  former  date,  then  the  loss 
was  payable  on  and  after  the  twelfth  day  of  June,  1912 ;  but 
if  to  the  latter  it  was  not  payable  until  July  1, 1912;  in  which 
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case  the  action  would  have  been  prematurely  brought.  The 
court  has  not  been  furnished  by  either  side  with  any  authority 
bearing  upon  the  construction  to  be  given  to  the  foregoing 
terms  of  this  policy,  and  it  assumes  therefore  that  no  such 
authority  exists,  and  that  it  must  rely  solely  upon  reason  to 
determine  as  to  the  date  when  the  time  within  which  this 
policy  should  be  payable  began  to  run. 

The  purpose  of  the  policy  in  allowing  the  insurer  twenty 
days  after  the  presentation  of  the  proofs  of  loss  within  which 
to  signify  its  assent  or  objection  to  the  amount  claimed  by 
the  insured,  was  doubtless  that  of  allowing  that  time  within 
which  the  insurer  might  make  an  investigation  as  to  the  pro- 
priety of  assenting  or  objecting  to  the  amount  of  the  asserted 
claim  of  the  insured;  and  this  being  so,  the  insurer  had  the 
whole  of  the  twenty  days  within  which  to  manifest  its  assent 
or  objection  thereto ;  and  if,  as  the  result  of  such  investigation 
and  at  the  end  of  its  allotted  time  the  insurer  had  expressly 
assented  to  the  plaintiff's  asserted  amount  of  loss,  it  could  not 
be  seriously  disputed  that,  according  to  the  terms  of  the  policy, 
it  would  have  had  thirty  days  thereafter  within  which  to  pay 
the  claim.  Must  not  the  same  conclusion  result  from  its  im- 
plied assent?  We  think  this  logical  deduction  is  irresistible, 
and  hence  that  in  the  case  before  us  the  time  within  which 
the  loss  was  to  become  payable  began  to  run  twenty  days  after 
the  proven  date  of  the  presentation  of  the  plaintiff's  proof  of 
loss.  It  follows  necessarily  that  the  present  action  was  pre- 
maturely brought. 

There  are  certain  other  points  presented  upon  this  appeal, 
but  the  two  questions  already  disposed  of,  standing  as  they  do 
upon  the  threshhold  of  the  case,  render  unnecessary  any  fur- 
ther discussion  of  alleged  errors  committed  in  the  course  of 
the  trial. 

The  judgment  and  order  denying  a  new  trial  are  reversed. 

Lennon,  P,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  3, 1914. 
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[CiT.  No.  1214.    Third  Appellate  Diatriet— June  4,  1914.] 

PARKINSON  BROTHERS  COMPANY  (a  Corporation), 
Plaintiff,  Cross-Defendant  and  Respondent,  v.  FRED  H. 
FIGEL,  Defendant  and  Respondent,  HENRY  COWELL 
LIME  &  CEMENT  COMPANY  (a  Corporation),  Defend- 
ant,  Cross-Defendant  and  Appellant,  WILL  M.  BEGGS, 
Defendant,  Cross-Plaintiff  and  Respondent. 

Fraudulent  Assionicsnt — ^Attached  Fund — NxoxssrrT  That  Attach- 
ing Cbxditob  First  Bboovxb  Judgment. — Where  all  parties  in  a 
suit  to  determine  the  ownership  of  an  attached  fnnd  submit  to  an 
inquirj  ai  to  whether  the  assignment  of  the  fund  was  fraudulent, 
and  the  court  makes  findings  on  the  issue,  an  objection  that  tho 
attaching  creditor  had  no  standing  to  attack  the  assignment  because 
of  not  hanng  recoTered  judgment  against  the  debtor  cannot  be 
raised  on  appeaL 

Id. — Attack  upon  Assignment  as  Fraudulent— Bubden  or  PBOor. — 
In  an  action  attacking  as  fraudulent  an  assignment  of  an  attached 
fund,  the  burden  of  establishing  the  insolTcncj  of  the  debtor  at 
the  time  of  the  assignment,  ai  well  as  the  charge  of  fraud,  it  upon 
the  attaching  creditor. 

Id.— Finding  Against  B^udulent  Assignment — Sufficiency  of  Evi- 
dence.— In  this  action  to  determine  the  ownership  of  an  attached 
account,  as  between  an  attaching  creditor  and  a  prior  assignee 
thereof,  the  finding  that  the  assignment  was  not  fraudulent  it  sup- 
ported bj  the  evidence. 

Id. — Assignment  to  Attornbt  fob  Past  and  Future  Serviobs. — ^The 
assignment  was  not  invalid  because  made  to  the  debtor's  attomej, 
and  for  future  as  well  as  past  services. 

Id. — Preference  of  Creditors — ^Disposition  or  Surplus. — The  law  per- 
mits a  debtor  to  make  an  assignment  of  some  of  his  outstanding 
accounts  for  the  benefit  of  his  attomej,  and  out  of  the  surplus  to 
pay  certain  creditors  by  way  of  compromising,  where  possible,  their 
claims  for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    John  E.  Richards,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

^lastick  &  Partridge,  fop  Appellant. 

R.  C.  McComish,  E.  M.  Ray,  and  A.  A.  Caldwell,  for  Re- 
spondent Beggs. 
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CHIPMAN,  P.  J.— The  action  was  brought  by  plaintiflf  to 
have  the  rights  of  the  several  defendants  determined  to  cer- 
tain money  held  by  plaintiff.  It  is  alleged  that  plaintiff 
(herein  referred  to  as  Parkinson  Company)  and  defendant 
Henry  Cowell  Lime  &  Cement  Company  (herein  referred  to 
as  the  Cement  Company)  are  corporations;  that  the  Cement 
Company  has  commenced  an  action  in  the  superior  court  of 
Santa  Clara  County  against  defendant  Fred  H.  Figd  and  in 
said  action  a  writ  of  attachment  has  been  issued  and  served 
by  the  sheriff  of  said  county  upon  this  plaintiff,  with  a  notice 
that  all  goods,  etc.,  in  the  hands  of  plaintiff  belonging  to  said 
Figel  are  attached;  that  before  the  said  attachment  plaintiff 
purchased  from  said  Figel  certain  cement  and  other  building 
materials  for  which  plaintiff  agreed  to  pay  the  sum  of  $304.20, 
no  part  of  which  has  been  paid;  that  said  defendant  Beggs 
claims  to  be  entitled  to  receive  said  money  from  this  plaintiff 
by  virtue  of  a  valid  assignment  from  said  Figel  to  him.  De- 
fendant Beggs  filed  an  answer  denying  the  averments  of  the 
complaint  respecting  the  said  action  of  the  Cement  Company 
and  further  answering,  by  way  of  cross-complaint,  alleged: 
That  the  said  money  held  by  plaintiff  belongs  to  cross-plain- 
tiff; that,  prior  to  the  commencement  of  this  action  and  prior 
to  any  claim  upon  said  money  by  the  Cement  Company  and 
after  the  sale  and  delivery  of  said  goods  to  Figel,  he,  the  said 
Figel,  for  a  valuable  consideration,  assigned  to  cross-plaintiff 
said  demand  against  said  Parkinson  Company;  that  the 
Cement  Company  claims  some  interest  therein  but  without 
right.  The  Cement  Company  filed  an  amended  answer  to 
the  cross-answer  of  Beggs:  Denies  that  plaintiff  has  in  its 
possession  the  said  sum  of  $304.20  or  any  other  sum  belonging 
to  cross-plaintiff;  admits  the  sale  of  said  goods  to  plaintiff; 
denies  the  assignment  of  said  claim  as  alleged  by  cross-plain- 
tiff ;  alleges  that  the  writ  of  atachment  was  issued  and  served 
as  alleged  by  plaintiff  and  that  it  has  never  been  released  and, 
upon  information,  alleges  that  it  was  served  prior  to  any  as- 
signment by  Figel  to  Beggs.  As  a  further  answer,  alleges: 
That  prior  to  the  commencement  of  this  action,  Figel  was  in- 
debted to  the  Cement  Company  in  the  sum  of  about  thirty 
thousand  dollars,  for  the  recovery  of  which  said  company  had 
commenced  an  action  in  said  court;  that  at  said  time  a  writ 
of  attachment  was  duly  issued  and  was  regularly  served  on 
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said  Parkinson  Company;  that  by  virtue  of  said  writ  the 
sheriff  of  said  county  ** levied  on  all  profits,  assets  and  things 
of  value  belonging  to  or  standing  in  the  name  of  said  Fred  H. 
Figel"  and  the  said  Cement  Company,  its  agents  and  attor- 
neys, made  diligent  search  for  any  property  belonging  to  said 
Figel,  without  avail,  "except  that  property  levied  on  by  the 
said  sheriflf  of  said  county  under  said  writ  and  upon  informa- 
tion alleges  that  said  Figel  had  no  property  or  assets  save 
such  ns  were  levied  upon"  and  certain  accounts  fraudulently 
assigned  to  the  said  Will  M.  Beggs,  as  hereinafter  set  forth 
more  fully ;  that  the  total  value  of  all  money,  property,  assets, 
and  things  of  value  so  levied  upon,  together  with  the  accounts 
so  assigned  to  said  Will  M.  Beggs,  is  less  than  the  debt  due 
from  said  Fred  H.  Figel  to  the  said  Cement  Company  in  the 
sum  of  fifteen  thousand  dollars  and  that  at  the  time  of  said 
assignment  to  said  Beggs  the  said  Figel  was  insolvent;  that 
said  Beggs  is  now  and  at  all  times  herein  mentioned  he  was  the 
attorney  of  record  for  the  said  Figel  and  was  such  attorney 
at  the  time  of  said  alleged  assignment.  It  is  then  alleged  that, 
with  intent  to  defraud  the  said  Cement  Company,  Figel  con- 
cealed, so  far  as  he  could,  all  of  his  assets  and,  on  informa- 
tion and  belief,  alleges  that  said  Figel  and  Beggs  conspired 
together  to  defraud  said  Cement  Company  in  pursuance  of 
which  Figel  falsely  pretended  to  make  an  assignment  of  the 
amount  due  from  said  Parkinson  Company  and  furthermore, 
that  said  assignment  was  without  consideration  **and  was 
made  after  the  levy  of  said  attachment,  and  was  dated  prior 
thereto,  in  pursuance  of  said  false  and  fraudulent  conspir- 
acy"; that  at  said  time,  in  pursuance  of  said  conspiracy,  Figel 
executed  assignments  to  said  Beggs  amounting  to  $8,516.20, 
all  of  which  were  made  for  the  said  fraudulent  purposes. 

Defendant  Figel  answered  plaintiff's  complaint  admitting 
its  averments  and  alleging  that,  prior  to  any  levy  of  attach- 
ment, plaintiff  was  informed  by  defendant  Figel  that  said 
account  had  been  assigned  to  said  Beggs. 

The  court  made  findings  that  the  averments  of  the  com- 
plaint were  true;  that  the  sum  of  $304.20,  in  possession  of  the 
clerk,  deposited  by  plaintiff,  belongs  to  defendant  Beggs ;  that 
prior  to  the  commencement  of  this  action  and  after  the  sale 
and  delivery  of  the  goods,  Figel,  **for  a  valuable  considera- 
tion, sold,  set  over  and  assigned  to  Will  M.  Beggs,  the  said 
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demand"  and  the  money  due  thereunder  and  that  the  claim 
of  the  Cement  Company  thereto  is  without  right;  that  said 
assignment  was  made  on  March  28,  1911,  and  the  said  attach- 
ment was  levied  on  March  31,  1911;  that,  prior  to  the  com« 
mencement  of  this  action,  said  Cement  Company  claimed  that 
Figel  was  indebted  to  it  in  the  sum  of  about  thirty  thousand 
dollars  and  had  commenced  suit  against  him  to  recover  said 
sum  of  money,  but  that  Figel  had  filed  a  verified  answer 
thereto  denying  that  he  owed  said  sum  or  any  other  sum  of 
money  to  said  Cement  Company;  that  at  the  time  said  com- 
plaint was  filed  attachment  was  served  on  said  money  in  the 
hands  of  said  Parkinson  Company  due  from  said  Figel ;  that 
under  said  writ  the  sheriff  levied  upon  all  property,  assets,  and 
things  of  value  belonging  to  or  standing  in  the  name  of  Figel, 
but  that  Figel  ''did  not  have,  and  has  not  now,  any  money, 
property,  assets  or  things  of  value  belonging  to  him,  or  stand- 
ing in  his  name,  other  than  those  levied  upon  by  said  writ,  and 
certain  accounts  assigned  to  Will  M.  Beggs,"  all  of  which,  so 
levied  upon,  amounted  in  value  to  less  than  the  amount 
claimed  to  be  due  from  the  said  Figel  to  said  Cement  Com- 
pany ;  that  at  the  time  of  said  assignment  Figel  was  solvent 
and  able  to  pay  his  debts  in  the  regular  course  of  business  and 
that  said  Beggs  is  now  and  at  all  times  in  this  action  men- 
tioned was  the  regular  attorney  and  counselor  of  the  said 
Figel;  that  said  Figel  ''has  not  in  any  manner  concealed  any 
of  his  assets  or  things  of  value  so  as  to  render  nugatory  any 
judgment  which  may  be  given  against  him  in  favor  of '^  the 
Cement  Company,  "nor  for  any  other  purpose;  nor  did  the 
said  Figel  and  said  Beggs,  or  either  of  them,  conspire  or  con- 
nive together,  or  with  any  other  person,  to  defraud"  the  said 
Cement  Company,  ''or  at  all;  nor  did  the  said  Figel  falsely 
pretend  to  make  an  assignment  of  the  amount  due  from  the 
said"  Parkinson  company,  "to  the  said  Will  M.  Beggs;  nor 
did  the  said  Beggs  falsely  or  fraudulently  agree  to  accept, 
nor  did  he  accept  the  said  assignment  for  the  purpose  of  de- 
ceiving the  said"  Cement  Company;  "but  the  fact  is  that 
there  was  a  good  and  valuable  and  valid  consideration  for  the 
assignment,  and  it  was  made  before  the  commencement  of  the 
action  of"  the  Cement  Company,  against  Figel  "and  was 
dated  on  the  date  it  was  made,  and  was,  in  all  respects,  a  valid 
and  bona  fide  transaction." 
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As  eonelusioM  of  law  the  court  found  that  defendant  and 
cross-plaintiff  Beggs  was  entitled  to  recover  the  money  de- 
posited by  plaintiff  and  rendered  judgment  accordingly.  It 
is  from  this  judgment  defendant,  the  Cement  Company,  ap- 
peals on  bill  of  exceptions.  No  motion  for  new  trial  was  made. 
The  sufficiency  of  the  evidence  to  support  the  findings  ia 
challenged ;  that  there  was  a  good  and  valuable  consideration 
for  said  assignment ;  that  the  assignment  was  not  fraudulently 
made ;  that  Figel  was  solvent  at  the  time  he  made  the  assign- 
ment; that  he  made  no  concealment  of  his  assets;  and  that 
neither  he  nor  Beggs  conspired  to  defraud  the  Cement  Com- 
pany. 

The  findings  support  the  judgment  and  we  are  only  to  in- 
quire whether  there  is  sufficient  evidence  to  support  the  find- 
ings. 

Appellant  presents  the  following  points:  1.  That  the  cir- 
cumstances all  show  that  the  assignment  was  fraudulent  and 
a  mere  subterfuge  to  deprive  the  Cement  Company  of  the 
money  due  it ;  2.  The  assignment  for  future  services  was  void 
against  creditors;  3.  A  transfer  to  a  creditor  largely  in  ex- 
cess of  his  demand,  with  an  undertaking  that  the  surplus  is 
to  be  returned  to  the  principal,  is  fraudulent  and  void; 
4.  That  the  evidence  is  that  Figel  assigned  the  accounts  be- 
cause he  thought  Beggs  could  collect  them  more  readily  than 
FHgel  could,  and  hence  being  for  the  benefit  of  the  assignor, 
is  void  as  against  creditors ;  5.  If  any  part  of  the  assignment 
is  for  a  consideration  which  the  law  does  not  permit,  the  whole 
assignment  is  void;  6.  The  assignments,  if  bona  fide  at  all, 
are  really  for  the  benefit  of  creditors,  and  as  such,  are  void 
for  failure  to  comply  with  the  code. 

Respondent,  Beggs,  makes  the  point,  as  conclusive  of  the 
controversy — That  appellant  has  no  standing  in  court  to 
attack  the  conveyance  from  Figel  to  Beggs  for  the  reason  that 
it  had  no  judgment,  but  only  an  attachment  on  a  disputed 
elaim,  against  Figel.  The  question  has  been  many  times  con- 
sidered by  the  courts  of  this  country  and  not  with  harmonious 
results.  In  an  extended  note  to  Ziska  v.  Ziska,  (Okl.),  23 
L.  B.  A.,  New  Series,  page  1,  many,  but  by  no  means  all  of 
the  cases,  are  collated.  Subject  to  some  exceptions,  the  rule 
is  imdoubtedly  as  claimed  by  respondent.  (3  Pomeroy's 
Equity  Jurisprudence,  sec   1415.)     The  subject  was  quite 
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fully  considered  in  Aigeltinger  v.  Einstein,  143  Cal.  609,  [101 
Am.  St.  Rep.  131,  77  Pac.  669],  and  the  cases  decided  by  our 
supreme  court  up  to  that  time  (1904)  were  examined.  Among 
the  later  eases  is  that  of  Lyden  v.  Spohn-Patrick  Co.,  155  CaL 
177,  183  [100  Pac.  236],  in  which  the  rule  is  reaffirmed. 

It  appears,  however,  that  all  parties  without  objection  sub- 
mitted to  an  enquiry  into  the  validity  of  the  assignment  to 
Beggs  and  the  court  made  full  findings  on  the  issues.  Neither 
by  demurrer  to  the  answer  of  the  Cement  Company,  alleging 
fraud,  nor  by  objection  to  the  evidence  touching  the  alleged 
fraudulent  conveyance  to  Beggs,  was  the  question  raised. 
Under  such  circumstances,  we  do  not  think  the  respondent 
Beggs  should  be  permitted  to  rely  solely  on  the  point  just 
discussed,  nor  need  it  be  definitely  decided.  Having  con- 
sented to  an  examination  into  the  validity  of  the  Figel  assign- 
ment, appellant  is  entitled  to  a  review  of  the  question  whether 
the  evidence  is  sufficient  to  support  the  findings. 

Figel  is  a  dealer  in  lime,  cement,  and  other  building  ma- 
terial at  San  Jose.  The  Cement  Company  is  a  manufacturer 
of  lime  and  cement  and  claimed  that  Figel  was  indebted  to 
it  in  the  sum  of  thirty  thousand  dollars  for  materials  sold  to 
him  prior  to  March  28,  1911.  The  Cement  Company  guar- 
anteed the  lime  against  what  is  called  ''pitting"  or  **pop- 
ping."  This  lime  was  for  plastering  purposes.  Witness, 
Dr.  L.  J.  Belknap,  testified  to  serious  damage  suffered  by  him 
in  using  the  lime  purchased  from  Figel.  Explaining  the 
meaning  of  the  term  "popping,"  he  testified:  **There  are 
little  bits  that  pop  out  from  the  size  of  perhaps  the  head  of 
a  pin  up  to  the  size  of  a  quarter.  In  some  cases  half  an  inch 
that  chip  out  by  something  in  the  slacking."  The  effect  of 
this  ''popping"  was  such  that  where  it  occurred  the  walls 
had  to  be  scraped  and  replastered.  A  number  of  persons, 
who  had  used  this  lime,  were  making  claims  against  Figel  for 
damages  and  among  them  some  six  or  more  contractors, 
amounting  to  more  than  eight  thousand  dollars.  These  claims 
were  brought  to  the  attention  of  the  Cement  Company  by 
Figel.  There  was  also  a  pending  controversy  about  cement 
sold  to  the  state  by  Figel  who  had  brought  suit  against  the 
state  for  $5,386.06,  and  Figel  informed  the  Cement  Company 
that  he  would  expect  it  to  stand  back  of  him  in  this  suit. 
Figel    did   not    deny    that    the    Cement    Company's    claim 
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amounted  to  thirty  thousand  dollars,  but  he  wrote  them  and 
said,  among  other  things:  ''I  do  not  now,  nor  never  did 
recognize  that  I  owed  you  this  amount  of  money.  You  are 
well  aware  of  the  fact  that  many  claims  are  being  made  by 
the  contractors  here  growing  out  of  the  popping  lime,  and  I 
will  expect  you  to  make  me  whole  on  any  loss  occasioned  from 
that  source."  The  evidence  shows  that  these  controversies 
were  pending  before  and  at  the  time  the  Cement  Company 
commenced  its  action  against  Figel  and  that  Figel  was  making 
an  honest  effort  to  meet  its  demands  but  was  seriously  hamp- 
ered by  conditions  chargeable,  at  least  in  considerable  part, 
to  the  Cement  Company. 

Figel  believed,  and  the  evidence  shows  that  he  was  justified 
in  his  belief,  that  it  was  necessary  for  him  to  employ  attor- 
neys and  he  engaged  Messrs.  Beggs  &  McComish.  They  en- 
tered upon  their  employment  and  were  rendering  various 
services  some  time  before  the  assignment.  There  was  no 
definite  understanding  as  to  their  fees  except  that  Figel  was 
told  the  fee  in  the  suit  against  the  state  would  be  at  least  one 
thousand  dollars  and  expenses.  Figel  had  on  hand  between 
one  thousand  five  hundred  dollars  and  two  thousand  dollars 
and,  in  reply  to  the  question  why  he  did  not  use  this  money 
to  pay  his  attorneys,  he  testified  that  he  needed  it  to  carry 
on  his  business  and  to  meet  current  obligations.  He  testified 
that  he  needed  attorneys  not  only  to  look  after  matters  in 
litigation  but  to  assist  in  the  collection  of  outstanding  ac- 
counts and  that  it  was  to  secure  his  attorneys  for  their  ser- 
vices performed  and  to  be  performed  that  he  made  the  assign- 
ment to  Mr.  Beggs.  This  assignment  embraced  a  number  of 
claims  aggregating  $8,516.20,  among  them  the  one  here  in- 
volved against  plaintiff  for  $304.20  and  one  involved  in  an- 
other case  for  $1,162.71,  against  Charles  R.  Parkinson  Co., 
which,  by  stipulation,  is  to  be  considered  on  the  transcript  in 
the  present  case.  Figel  was  called  as  a  witness  by  defendant. 
Cement  Company,  and  it  is  upon  his  testimony  and  upon  the 
cross-examination  of  Mr.  Beggs  that  the  objections  now  urged 
to  the  judgment  by  appellant  are  chiefly  based.  Figel  was 
examined  at  great  length  and  with  much  minuteness  as  to  the 
extent  and  character  of  his  business,  his  relations  to  his 
assignee,  Beggs,  and  his  financial  condition  at  the  time  of  the 
assignment. 
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Mr.  Beggs  testified,  on  his  cross-examination:  **The  con- 
sideration for  that  assignment  is  for  several  purposes;  pri- 
marily to  pay  me  for  legal  services,  me  and  Mr.  McComish 
for  legal  services  already  rendered  and  to  be  rendered  for 
him,  and  costs  and  expenses  of  litigation."  He  was  asked 
what  services  he  had  rendered  Figel  prior  to  March  28  and 
answered:  ''Considerable.  I  can't  say  the  exact  amount,  but 
very  many  consultations ;  a  suit  had  been  brought  in  his  favor 
against  the  state  of  California  for  some  (6,000  in  round 
figures,  upon  which  nothing  had  been  paid,  for  a  fee;  all  of 
his  affairs  had  been  gone  into,  and  they  were  considerable; 
had  taken  up  both  my  time  and  Mr.  McComish 's  for  upwards 
of  a  month  before  this,  or  more,  for  quite  a  long  time;  I  can't 
say  the  exact  time,  but  quite  a  long  time,  and  by  this  time 
they  were  getting  very  strenuous.  Q.  At  that  time  did  you 
expect  an  attachment  by  the  Cowell  Company?  A.  No,  sir, 
not  an  attachment;  we  expected  a  suit  but  not  an  attach- 
ment." When  asked  if  he  knew  whether  Figel  had  any  money 
or  property,  he  answered:  **0h,  I  knew  he  had  large  assets." 
As  to  his  fee  for  services  he  testified:  ''At  the  time  of  the 
assignment  I  did  not  have  an  agreement  with  Mr.  Figel  for 
a  definite  sum  as  to  the  amount  of  fees  I  was  to  receive. 
There  was  absolutely  no  definite  sum  agreed  upon.  I  com- 
municated to  him  approximately  what  it  would  be,  about.  In 
the  state  case  that  had  already  been  filed,  at  least  a  thousand 
dollars,  and  whatever  the  expenses  would  be  in  addition  to 
that ;  and  there  were  a  large  number  of  other  cases  threatened 
that  would  be  proportionately;  the  Engstrom  company  was 
threatening  to  sue  Mr.  Figel  for  four  or  five  thousand  dollars 
damages;  and  there  were  at  least  six  other  people  outside  of 
Cowell  threatening  to  litigate  certain  claims  that  they  had 
against  Mr.  Figel  for  considerable  sums  of  money,"  The 
suits  last  referred  to  were  for  damages  caused  by  using  this 
"popping"  lime.  He  presented  a  list  of  the  assigned  claims 
and  testified  that  they  were  all  assigned  to  him  on  March  28, 
1911.  Being  asked  whether  the  assignment  was  for  future 
services,  he  answered  that  it  was  not.  "Q.  What  did  he  give 
them  to  you  for?  A.  For  not  only  the  services  that  I  had 
rendered  up  to  that  time-H)r  rather  Mr.  McComish  and  I  had 
rendered,  and  for  any  other  attorneys  that  would  be  necessary 
to  employ  in  any  of  the  litigation  that  was  threatened  in 
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several  directions  and  in  several  places,  the  expenses  of  that 
litigation,  and  damages  that  were  claimed  from  various  cus- 
tomers of  Mr.  Figel  growing  out  of  popping  lime  jobs.  Q. 
Why  was  he  turning  money  over  to  you  to  pay  for  damages 
that  might  result  from  suits  brought  against  him  by  other 
people f  A.  I  can't  say ;  that  is  what  was  done;  these  claims 
had  to  be  paid  as  soon  as  they  were  definitely  settled,  and  I 
was  authorized  to  settle  them,  and  we  proceeded  to  do  so.  I 
have  settled  some.  The  claim  of  the  Engstrom  Company 
which  as  presented  was  some  four  or  five  thousand  dollars  was 
settled  for  between  twenty-one  hundred  and  twenty-two  hun- 
dred dollars.  What  money  was  paid  was  money  collected  out 
of  these  assignments.  .  •  .  There  was  a  hundred  dollars  paid 
to  a  man  named  Herman,  paid  out  of  money  collected  on  these 
assignments.  Q.  What  elsef  A.  I  think  those  are  the  only 
actual  sums  of  money  that  I  paid  out  of  these  collected. 
There  are  quite  a  number  that  are  in  dispute,  and  as  soon  as 
the  amounts  are  definitely  fixed  they  are  going  to  be  paid; 
We  are  trying  to  get  them  down  low.  Q.  Which  ones  are  in 
dispute!  A.  Well,  there  is  Dr.  Belknap,  in  East  San  Jose, 
who  is  raising  some  new  claims ;  there  is  the  First  National 
Bank  in  this  city,  raising  some  very  large  claims ;  it  runs  up 
into  the  thousands ;  there  is  Dr.  Osborne,  out  at  Santa  Clara, 
also  raising  claims;  there  are  several  others  that  I  just  don't 
have  in  mind  now.  .  .  .  Q.  Well,  now,  when  you  took  these 
assignments  did  you  agree  to  pay  the  damages  that  people 
might  make  for  popping!  A.  The  understanding,  as  I  under- 
stood it,  was  this :  That  out  of  these  moneys  as  they  were  col- 
lected the  costs  and  expenses  of  any  litigation  that  Mr.  Figel 
might  have,  should  first  be  paid,  including  the  attorneys'  fees; 
the  surplus  should  be  used  so  far  as  it  could  be  to  pay  off  any 
judgments  for  damages  or  any  claims  that  might  be  settled, 
growing  out  of  these  popping  lime  claims,  and  the  surplus,  if 
any,  should  be  then  paid  Mr.  Figel.  Q.  Some  of  these  claims, 
you  say,  the  bank  amounted  to  thousands  of  dollars  t  A.  Yes. 
Q.  More  money  than  you  got!  A.  Well,  no,  not  more.  I  am 
in  hopes  that  it  will  be  cut  down,  that  is  why  they  have  not 
yet  been  paid.  The  First  National  Bank  wants  a  very  large 
sum  of  money  paid.  Q.  But  supposing  you  have  to  pay  the 
First  National  Bank,  what  do  you  get!  A.  I  get  mine  first. 
Q.  How  much  do  you  get  first  T    A.  I  can  tell  you  after  it  is 
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collected  and  after  the  work  is  performed.    Q.  You  cannot 
tell?    A.  I  cannot  tell." 

It  appears  from  Beggs's  testimony  that  he  had  collected  of 
these  assigned  accounts  $3,667.66,  and  had  paid  out  in  settle- 
ment of  three  of  the  "popping*'  claims  $2,580.00,  leaving  in 
his  hands  $1,087.66  and  the  uncollected  claims  amounting  to 
$4,848.54.  Several  contractors  and  others  were  called  as  wit- 
nesses who  had  claims  for  damages,  from  whose  testimony 
it  appears  at  least  problematical  whether  any  surplus  will 
remain  to  come  back  to  Figel  after  claims  for  damages  are 
paid  and  his  attorneys  settled  with,  even  if  Mr.  Beggs  should 
succeed  in  collecting  the  balance  of  the  accounts  assigned  to 
him,  and  whatever  that  balance  may  be  is  secured  to  the 
Cement  Company  by  its  attachment.  In  fact,  except  as  to 
what  may  be  the  attorney's  fees,  the  Cement  Company  is  get- 
ting the  benefit  of  all  these  assigned  claims  by  the  money  be- 
ing used  to  discharge  liabilities  for  which  it  is  answerable. 
Figel  explained  at  some  length  why  he  found  it  necessary  to 
employ  attorneys  and  his  explanation  seems  reasonable. 
Speaking  of  the  assignment  to  Beggs,  he  testified:  "I  went 
through  my  books  and  I  picked  out  those  accouuts  that  were 
kind  of  long-winded  coming  in.  I  did  not  give  them  any  nice, 
good  accounts  because  I  needed  that  money  to  pay  your  client 
with  you  see!  (addressing  the  Cement  Company's  attorney, 
interrogator) ;  I  kept  paying  your  client  all  my  ready  cash, 
and  I  depended  upon  Mr.  Beggs  and  Mr.  McComish  to  make 
good  on  those  popping  lime  jobs.  I  did  not  expect  them  to 
work  for  nothing ;  and  that  is  how  I  came  to  make  the  assign- 
ment." He  testified  that  he  had  paid  the  Cement  Company 
$10,000.00  on  its  account,  reducing  it  to  about  $30,000.00. 
We  cannot  undertake  to  give  even  an  epitome  of  the  succeed- 
ing hundred  folios  of  Figel 's  testimony.  He  was  required 
to  bring  his  books  into  court  and  explain  in  detail  ever>^thing 
pertaining  to  his  accounts  and  to  explain  over  and  over  again 
why  he  found  it  necessary  to  employ  attorneys  and  to  assign 
to  Beggs  the  accounts  mentioned.  We  have  failed  to  dis- 
cover in  his  answers  and  explanations  any  sound  reason  for 
holding  that  the  conclusions  reached  by  the  learned  trial  judge 
as  to  the  borui  fides  of  the  transaction  were  unsupported  by 
suflBcient  evidence.  Figel  made  no  concealment  of  what  he  was 
doing  but  gave  notice  of  the  assignment  to  the  several  persons 
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concerned  before  the  Cement  Company  commenced  its  action. 
Nor  can  we  say  that  evidence  was  wanting  to  justify  the  find- 
ing that  Figel  and  Beggs  did  not  conspire  to  defraud  the 
Cement  Company.  Figel  *s  troubles  arose  out  of  defective 
material  purchased  from  that  company  which  it  had  guar- 
anteed and  his  efforts  to  settle  the  claims  arising  from  its  use 
by  Figel's  customers  was  a  duty  placed  upon  him  the  dicharge 
of  which  the  Cement  Company  should  have  encouraged  rather 
than  retarded. 

In  its  finding  that  Figel  was  solvent  at  the  time  said  assign- 
ment was  made,  the  court  doubtless  took  into  consideration,  as 
it  very  properly  could,  the  amount  of  offsets  to  the  Cement 
Company's  claim  which  the  evidence  showed  would,  in  all 
probability,  be  successfully  urged.  Figel  testified  that  he 
owed  no  debts  except  this  claim  of  the  Cement  Company  and 
none  were  disclosed  by  his  books.  He  had  an  established 
business  which  had  some  value  though  no  price  was  put  upon 
it.  Aside  from  any  good  will,  he  showed  visible  assets  in  ex- 
cess of  the  amount  which  would  be  due  the  Cement  Company 
after  it  made  good  the  losses  claimed  by  Figel  to  be  justly 
chargeable  to  the  Cement  Company.  The  burden  of  estab- 
lishing his  insolvency  at  the  time  of  the  assignment  was  on  the 
Cement  Company,  as  was  the  charge  of  fraud,  and  both  should 
have  been  shown  by  clear  and  satisfactory  evidence  to  have 
warranted  a  finding  favorable  to  defendant's  contention. 
Although  the  offsets  to  the  Cement  Company's  claim  were  in 
some  degree  contingent  and  uncertain  as  to  their  amount,  we 
do  not  think  the  trial  court  would  have  been  justified  in  dis- 
regarding them  in  order  to  find  Figel  insolvent. 

It  is  urged  that  because  the  assignee  was  Figel 's  attorney 
and  the  assignment  was  for  future  services  it  is  void  against 
creditors.  Some  of  the  services  were  rendered  before  the 
assignment  and  the  assignor  had  a  right  to  secure  the  services 
rendered  and  to  be  rendered.  {Morrell  v.  Miller,  28  Or.  354, 
[43  Pac.  490,  493,  45  Pac.  246] ;  In  re  Luce,  83  Cal.  303,  [23 
Pac.  350].)  Pigel's  principal  object  by  the  assignment  was 
first,  to  secure  his  attorneys  for  their  services,  which  he  had 
a  right  to  do,  and  second,  to  have  the  proceeds  used  to  settle 
the  "popping"  claims  as  to  which  both  Figel  and  the  Cement 
Company  were  liable.  That  any  surplus  should  come  to  him 
would  be  implied  had  it  not  been  so  understood.     The  fact  that 
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Figel  thought  Beggs  a  better  collector  than  himself  was  not 
the  motive  for  the  assignment.  Incidentally  he  may  have  so 
thought  but  we  cannot  see  that  this  element  in  the  transaction 
is  of  serious  consequence. 

Nor  does  it  appear  to  us  that  any  part  of  the  assignment 
was  void  and  thus,  had  it  been  true,  making  applicable  the 
rule,  if  it  is  the  rule,  contended  for,  that  the  entire  assignment 
is  void.  Figel  could,  as  we  have  seen,  secure  his  attorneys, 
and  he  had  a  right  to  make  some  provision  to  settle  those 
harassing  ''popping"  claims.  Respondent  cannot  complain 
should  there  be  a  surplus  for  it  is  secured  to  respondent  by 
its  attachment. 

No  attempt  was  made  to  assign  these  claims  for  the  benefit 
of  all  creditors  nor  was  there  an  assignment  of  all  of  Figel 's 
property — not  even  all  his  outstanding  accounts.  It  was  not  a 
general  assignment  such  as  in  Sabichi  v.  Chiise,  108  Cal.  86, 
[41  Pac.  29] ;  cited  by  appellant.  At  most  it  was  an  assic^- 
ment  for  the  benefit  of  his  attorneys  and  to  pay  certain  cred- 
itors by  way  of  compromising,  where  possible,  their  claims  for 
damages.  Such  an  assignment  the  law  permits.  (In  the  Mat- 
ter  of  Midler  v.  Kennedy,  118  Cal.  432,  [50  Pac.  660] ;  Heath 
V.  Wilson,  139  Cal.  362,  [73  Pac.  182].)  It  seems  to  us  that 
the  evidence  shows  that  Figel  was  proceeding  under  sections 
3431  and  3432  of  the  Civil  Code,  if  he  had  the  code  in  mind 
at  all,  and  not,  as  claimed  by  appellant,  under  section  3449 
et  seq.,  and  that  the  assignment,  though  preferring  a  creditor, 
was,  therefore,  valid.  (See  cases  last  above  cited;  also,  Lauh 
rence  v.  Neff,  41  Cal.  566;  approved  in  Wood  v.  Franks,  67 
Cal.  32,  [7  Pac.  50] ;  Saunderson  v.  BroadweU,  82  Cal.  132, 
[23  Pac.  36] ;  and  in  Heath  v.  Wilson,  139  Cal.  362,  [73  Pac. 
182].  See,  also,  Roberts  v.  Burr,  135  Cal.  156,  [67  Pac.  46] ; 
Crane  Co.  v.  Dryer,  9  Cal.  App.  290,  [98  Pac.  1072].) 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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iCiv.  No.  1240.    Third  AppeUate  District.— June  5,  1914.] 

C.  F.  CARB  et  al.,  AppeUants,  v.  THOMAS  KINO  et  al., 
Respondents. 

Landlokd  and  Tenant — iNTOtPRXTATiON  of  IiBasi — Dbmisb  of  Pobtion 
OF  Tbact — Covenant  not  to  Demiss  Othsb  Portions  fob  Lna 
PuBPOSES. — A  proYision  in  a  lease  of  two  acres  of  a  tract  embracing 
one  thousand  acres  for  hotel  and  summer  resort  pnrposeSi  that  the 
lessors  '*will  not  demise  or  let  anj  other  part  of  their  said  premises 
to  be  used  for  like  purposes  as  those  herein  let  to  the  said  party 
of  the  second  part,  and  that  they  will  not  grant  similar  rights  and 
privileges  upon  their  said  premises  to  any  other  persons  as  those 
granted  to  the  said  party  of  the  second  part  herein/'  is  not  violated 
by  the  sale,  during  the  existence  of  the  lease,  of  portions  of  the  one 
thousand  acre  tract  to  others,  who  thereafter  conduct  the  same 
character  of  business  on  the  purchased  premises  as  that  conducted 
by  the  lessees. 

Id. — Mbanino  of  Wobd  "Dbmisb" — ^Whbthbb  Inoltidbs  "Sell"  ob 
"CoNVET." — In  such  case  the  word  "demise,"  coupled  by  the  dis- 
junctive conjunction  "or"  to  the  word  "let,"  does  not  preclude  the 
lessor's  right  to  convey  or  sell  his  remaining  property  for  any  or 
all  purposes  whatsoever.  The  word  "demise"  used  as  a  noun,  means 
a  lease  for  a  term  of  years;  a  conveyance  in  fee,  for  life  or  years; 
the  conveyance  of  an  estate,  either  in  fee  or  for  life  or  for  years, 
most  commonly  the  latter.  As  a  verb  it  means  to  lease  for  a  term 
of  years. 

Id. — Intention  of  Parties — Eztrinsio  Etidengb. — The  intention  of 
the  parties  must  be  gathered  from  the  consideration  of  the  lease 
itself,  if  it  it  fairly  expressed  therein,  and  no  extrinsic  evidence 
is  admissible  to  show  their  intention. 

Id. — Interpretation  of  Lbasb — ^Presumption  in  Favor  of  Lessee. — In 
such  a  lease  no  presumption  in  favor  of  the  lessee  can  be  indulged, 
since  restraint  in  alienation  of  realty  is  not  favored  by  the  law. 

Id. — Action  fob  Breach  of  Covenant— Sufficiency  of  Complaint  to 
Warrant  Revision. — In  an  action  by  the  less^  for  breach  of  such 
restrictive  covenant  in  the  lease,  allegations  in  the  complaint  that 
the  words  employed  in  the  covenant  were,  by  "mutual  consent  of  all 
parties  thereto,  distinctly  understood"  to  mean  that  the  lessors 
"would  not  let,  demise  or  grant  to  any  other  person"  the  right  to 
carry  on  a  summer  resort  on  the  "larger  tract  of  one  thousand 
acres,"  do  not  justify  a  revision  of  the  lease  under  section  3399  of 
the  Civil  Code.  To  state  a  case  for  the  revision  of  a  written  instru- 
ment under  that  section,  it  is  incumbent  upon  the  pleader  to  show, 
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hj  direct  averment,  that,  by  reason  of  frand  pimetieed  hj  one  of 
the  parties,  or  of  the  mntual  mistake  of  one  of  them,  which  the 
other  at  the  time  knew  or  suspected,  there  were  thus  omitted  from 
the  instrument  certain  material  terms  and  conditions,  or,  in  other 
words,  that  the  language  of  the  writing  failed,  for  some  reason,  to 
express  the  intention  of  the  partiet. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Emmett  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  A.  Barham,  Phil  Ware,  and  J.  H.  S.  Bartholomew,  for 
Appellants. 

Thomas  J.  Oeary,  for  Respondents. 

HART,  J. — The  object  of  this  action  is  to  recover,  as 
damages,  the  sum  of  thirty-five  thousand  dollars,  for  two  al- 
leged breaches  by  the  defendants  of  a  certain  covenant  of  a 
written  lease  executed  by  the  latter  and  the  plaintiff,  M.  A. 
Carr. 

The  facts  are :  That  on  the  seventeenth  day  of  May,  1901, 
the  defendants,  by  writing,  leased  to  the  plaintiff,  M.  A.  Carr 
(wife  of  the  plaintiff,  C.  P.  Carr),  about  two  acres  of  a  tract 
of  land  embracing  about  one  thousand  acres,  situate  on  Russian 
River,  in  Sonoma  County,  for  the  term  of  one  year  from  the 
first  day  of  January,  1902,  at  the  yearly  rental  of  three  hun- 
dred and  fifty  dollars,  with  an  option  in  the  lessee,  upon  the 
expiration  of  the  term  of  the  lease  as  above  stated,  to  renew 
said  lease  from  year  to  year  thereafter  for  the  period  of  nine 
years,  at  the  same  rental  and  upon  the  same  conditions  as  are 
specified  in  said  written  lease. 

The  property  so  leased  was  to  be  used  by  the  plaintiffs,  and 
has  been  so  used  by  them  during  all  the  time  since  the  making 
of  said  lease,  for  the  purpose  of  conducting  the  hotel  business 
and  a  summer  resort  thereon.  By  the  lease,  the  plaintiffs  were 
granted  the  privilege  of  cutting  and  removing  from  the  prem- 
ises of  the  defendants,  during  the  continuance  of  the  lease,  all 
firewood  necessary  to  conduct  and  run  said  business.  It  was 
also  covenanted  that  the  defendants  **  shall,  during  the  term 
of  this  lease,  furnish  to  the  said  party  of  the  second  part  5 
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row-boats,  with  their  necessary  oars  and  row-locks;  and  that 
the  said  party  of  the  second  part  shall  have  the  right  and 
privilege,  during  the  continuance  of  this  lease,  of  placing  and 
using  such  other  boats  as  she  may  see  fit  in  the  waters  upon 
said  premises."  The  right  to  use  all  rights-of-way  over  the 
premises  of  the  defendants  and  over  all  other  lands  owned  by 
them,  was  granted  by  the  lease,  as  was  likewise  the  right  to 
permit  the  guests  and  patrons  of  the  plaintiffs  to  use  the  prem- 
ises of  the  defendants,  where  not  inclosed,  for  pleasure  walks 
and  recreation. 

The  lease  further  provided:  '*It  is  further  agreed  and  fully 
understood  that  the  said  parties  of  the  first  part  will  not 
demise  or  let  any  other  part  of  their  said  premises  to  be  used 
for  like  purposes  as  those  herein  let  to  the  said  party  of  the 
second  part,  and  that  they  will  not  grant  similar  rights  and 
privileges  upon  their  said  premises  to  any  other  persons  as 
those  granted  to  the  said  party  of  the  second  part  herein." 

The  complaint  is  in  two  counts,  and  each  alleges  the  breach 
by  the  defendants  of  the  foregoing  covenant  of  the  lease  as 
follows:  **That  on  the  21st  day  of  February,  1910,  and  while 
the  said  lease  and  agreement  was  in  full  force  and  effect  as 
aforesaid,  and  while  the  said  plaintiff,  M.  A.  Carr,  was  in  the 
occupancy  of  the  premises,  leased  as  aforesaid,  and  thereon 
conducting  a  hotel,  saloon,  summer  resort,  and  like  business, 
the  defendants,  in  violation  of  the  said  covenant  of  their  said 
contract,  made,  executed  and  delivered  to  P.  M.  Bent,  C.  W. 
Eckstein,  M.  T.  Plant  and  M.  Smyth,  a  grant,  bargain,  and 
sale  deed,  which  said  deed  was  and  is  in  the  words  and  figures 
following,  to  wit,"  following  which  is  the  deed,  set  out  in 
full,  the  land  so  conveyed  being  a  portion  of  the  one  thou- 
sand-acre tract  owned  by  the  defendants  and  of  which  the 
premises  leased  to  the  plaintiff,  M.  A.  Carr,  are  a  part.  2.  A 
similar  averment,  mutatis  mutandis,  that,  on  the  twenty-third 
day  of  April,  1908,  the  defendant  conveyed  to  one  R.  C. 
Devereaux  still  another  part  of  said  one  thousand-acre  tract, 
the  deed  thereto  being  likewise  set  out  in  haec  verba. 

The  complaint  alleges  that  the  respective  grantees  named  in 
the  two  deeds  above  referred  to  purchased  the  lands  therein 
described  from  the  defendants,  and  that  the  latter  conveyed 
said  lands  to  said  grantees  for  the  purpose  of  allowing 
the  latter  to  erect  and  conduct  on  each  of  the  tracts  so  con- 
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veyed  a  hotel,  saloon,  and  summer  resort ;  that  said  lands  were 
purchased  for  no  other  purpose,  ''all  of  which  was  known  to 
said  defendants  at  the  time  they  made  and  executed  their  said 
deeds  aforesaid." 

The  complaint  further  alleges  that  the  grantees  named  in 
the  deed  of  February  21,  .1910,  have,  since  said  date,  con- 
ducted, carried  on  and  maintained  at  all  times,  a  hotel,  summer 
resort,  and  saloon  on  the  land  conveyed  to  them  as  above 
stated,  "in  opposition  to  plaintiff,  M.  A.  Carr,  and  the  hotel, 
summer  resort,  saloon  and  like  business  conducted  by  her  as 
aforesaid ;  that  said  grantees  have  kept  their  said  hotel,  sum- 
mer resort  and  saloon  open  and  running  during  all  of  the 
summer  months  and  have  solicited  and  had  the  patronage  of 
the  public,  which  otherwise,  and  but  for  such  opposition,  would 
have  patronized  plaintiffis'  resort,  hotel  and  saloon."  It  is 
then  fidleged  that  the  patronage  so  diverted  from  the  plaintiffs 
and  the  profits  thereof  would  have  amounted  to  the  sum  of 
twenty  thousand  dollars,  in  which  sum  they  were  damaged. 

It  is  likewise  charged  that  Devereaux,  grantee  named  in  the 
deed  of  April  23,  1908,  erected  and  has  conducted  a  hotel, 
saloon,  and  summer  resort  on  the  land  so  conveyed  to  him, 
and  that  by  reason  thereof  and  of  the  fact  that  he  solicited  and 
received  the  patronage  of  the  public,  which  but  for  the  opposi- 
tion so  prosecuted  by  him  to  the  business  of  the  plaintiffs,  the 
latter  would  have  received  and  which  had  damaged  them 
(plaintiffs)  in  the  sum  of  fifteen  thousand  dollars,  the  total 
damages  alleged  and  prayed  for  amounting  to  the  sum  of 
thirty-five  thousand  dollars. 

It  is  further  alleged — ^in  the  fourth  paragraph  of  the  com- 
plaint— ^that  the  language  of  the  restrictive  covenant  in  the 
lease,  above  quoted,  was,  by  mutual  consent  of  all  the  parties 
to  the  lease,  distinctly  understood  and  agreed  to  mean,  ''and 
do  mean  that  defendants  should  not  and  would  not  let, 
demise  or  grant  to  any  other  person  during  the  life  and  exist- 
ence of  said  lease  .  .  .  the  right  or  privilege  to  carry  on,  con- 
duct, or  operate  a  summer  resort,  hotel  or  saloon  on  said  leased 
premises,  or  on  said  larger  tract  of  one  thousand  acres,  or  any 
part  of  either.  And  it  was  fully  understood  and  agreed  by 
and  between  the  said  plaintiff  and  defendants,  at  the  time  of 
the  making  of  said  contract,  that  the  said  plaintiff  should, 
during  the  life  of  the  said  contract  and  lease,  and  its  contin- 
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uance,  enjoy  the  exclusive  right  and  privilege  of  maintaining  a 
hotel,  summer  resort,  and  saloon  and  like  business  upon  any 
of  the  said  leased  lands,  and  by  said  contract  the  said  defend- 
ants covenanted  and  agreed  that  they  would  not,  during  the 
life  of  the  said  lease,  or  during  its  continuance,  lease,  demise, 
grant  or  convey  to  any  person  or  persons  the  right  to  maintain 
a  summer  resort,  hotel  or  saloon  or  like  business  upon  any 
of  their  said  larger  tract.'* 

A  demurrer  to  the  complaint  on  both  general  and  special 
grounds  was  overruled.    The  defendants  thereupon  answered. 

At  the  close  of  the  case  on  behalf  of  the  plaintiffs,  the  court 
ordered  a  nonsuit  on  the  motion  of  the  defendants  and  dis- 
missed the  cause. 

This  appeal  is  by  the  plaintiffs  from  the  judgment  entered 
upon  the  order  granting  the  nonsuit  and  the  order  dismissing 
the  cause,  and  is  supported  by  a  bill  of  exceptions. 

The  single  question  here  is  whether  the  defendants,  by  sell- 
ing portions  of  their  one  thousand-acre  tract  to  the  grantees 
named  in  the  two  deeds  above  referred  to,  violated  that  cov- 
enant of  the  lease  whereby  they  bound  themselves,  during  the 
continuance  of  said  lease,  not  to  "demise  or  let  any  other  part 
of  their  said  premises  to  be  used  for  like  purposes  as  those 
herein  let  to  said  party  of  the  second  part,"  etc.  The  conten- 
tion of  the  plaintiffs  is  that,  while  the  defendants  were  not, 
under  the  terms  of  the  lease,  foreclosed  of  the  right  to  sell, 
during  the  term  and  continuance  of  the  lease,  any  part  of  their 
lands  not  affected  by  said  lease,  they  nevertheless  by  said  lease 
bound  themselves  not  to  convey  or  sell  any  part  thereof  with 
the  purpose  that  the  same  should  be  used  as  a  hotel,  saloon,  and 
summer  resort,  and,  as  their  primary  proposition  upon  this 
question,  they  insist  that  the  language  of  the  restrictive  clause 
of  the  lease,  when  considered  by  the  light  of  the  uses  to  which 
the  property  leased  was  to  be  put,  is  fairly  and  reasonably 
susceptible  of  that  interpretation.  In  the  second  place,  they 
say  that,  even  if  the  language  of  said  clause  of  the  lease  is  not 
clear  and  certain  upon  that  proposition,  they  were  entitled, 
under  their  complaint,  to  show  by  parol  that  it  was  mutually 
intended  and  understood  by  and  between  the  lessee  and  lessors, 
at  and  immediately  before  the  time  of  the  execution  of  the 
lease,  that  the  effect  of  the  restrictive  covenant  was  to  preclude 
the  defendants  from  either  demising  or  granting  any  part  or 
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parts  of  the  tract  not  leased  to  the  plaintiffs  to  other  persons 
to  be  by  them  devoted  to  the  purposes  of  a  hotel  and  summer 
resort.  In  other  words,  as  to  the  proposition  last  stated,  the 
plaintiffs  claim  that  if  the  lease  itself  does  not  disclose  the  real 
intention  and  understanding  of  the  parties  thereto  as  to  its 
scope,  they  were  authorized,  under  their  complaint,  so  to 
reform  that  instrument  as  that  it  would  conform  to  such  in- 
tention and  understanding,  and  that  the  court  erred  in  not 
permitting  them  to  do  so,  or,  having  allowed  them  to  introduce 
proof  for  that  purpose,  in  striking  it  out  and  thereupon  grant- 
ing the  motion  of  the  defendants  for  a  nonsuit. 

We  are  of  the  opinion  that  neither  of  the  propositions  above 
stated  and  upon  which  the  plaintiffs  rely  for  a  reversal  of  the 
judgment  can  legally  be  sustained. 

Printed  in  the  brief  of  the  respondent  is  the  opinion  of  the 
learned  trial  judge  upon  the  question  of  the  scope  and  effect  of 
the  written  lease  involved  here.  By  the  interpretation  of  the 
language  of  the  lease  and  the  construction  of  the  whole  instru- 
ment as  therein  given,  he  reaches  a  result  contrary  to  that 
contended  for  by  the  plaintiffs  and  one  which,  as  well  for  the 
reasoning  leading  thereto  as  otherwise,  is  satisfactory  to  us. 
We,  therefore,  approve  and  adopt  as  a  part  of  this  opinion 
the  following  portions  of  the  opinion  filed  by  the  trial  judge 
in  this  cause: 

**The  intention  of  the  parties  must  be  gathered  from  the 
consideration  of  the  lease  and  agreement  itself,  and  no  ex- 
trinsic evidence  would  be  admissible  to  show  their  intention 
inasmuch  as  it  is  fairly  expressed  in  said  document.  Does  the 
word  'demise'  coupled  by  the  disjunctive  conjunction  *or'  to 
the  word  *let'  preclude  defendants'  right  to  convey  or  sell 
their  property  or  any  part  thereof  for  any  or  all  purposes 
whatsoever!  Plaintiffs  say  it  does  restrict  them,  and  defend- 
ants say  no.  The  word  'demise,'  as  will  hereafter  appear,  is 
the  pivotal  point  upon  which  the  issue  turns. 

**It  will  be  observed  that  the  lease  is  made  for  one  year  with 
the  annual  option  of  renewal  for  a  period  of  nine  years. 
Plaintiff,  M.  A.  Carr,  in  connection  with  her  hotel,  is  given 
certain  privileges  touching  certain  specified  portions  of  said 
thousand  acre  tract ;  that  is  to  say,  she  may  use  the  river  flow- 
ing over  the  land  for  boating  purposes;  she  may  also  use  cer- 
tain roads  laid  upon  said  thousand  acre  tract  for  the  recreation 
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and  pleasure  of  guests ;  take  wood  therefrom  necessary  to  con- 
duct and  run  said  hotel  business ;  occupy  stable  room  for  two 
horses,  and  pasturage  for  four  cows.  The  defendants  covenant 
that  they  will  not  defile  the  grounds  or  render  less  attractive 
the  premises  let  to  said  plaintiff  for  hotel  purposes  (not  the 
balance  of  their  vast  estate,  however)  during  the  continuance 
of  said  lease.  It  will  be  noted,  too,  that  the  grant  or  license 
to  use  the  premises  not  included  within  the  hotel  and  club- 
house grounds  'for  pleasure  walks  and  recreations'  extends 
only  to  that  part  of  the  estate  'where  not  inclosed.'  There  is 
nothing  in  the  lease  that  would  grant  plaintiff  this  right  where 
said  lands  are  inclosed,  or  that  would  hereafter  prevent  de- 
fendants from  inclosing  so  much  of  said  estate,  not  spe- 
cifically included  within  the  hotel  and  clubhouse  grounds,  as 
they  may  elect. 

"A  study  of  the  lease  would  indicate  that  it  was  not  the 
intention  of  the  parties  to  restrict  defendants'  right  to  sell  or 
convey  any  part  or  portion  of  their  estate  by  deed  absolute  for 
any  and  all  purposes,  reserving  those  privileges  expressly  ex- 
cepted. It  will  be  noted — and  in  considering  the  intention  of 
the  parties  all  words  used  in  the  instrument  must  be  given 
their  usual  and  ordinary  effect — ^that  defendants  by  the  lease 
in  question  *doth  grant,  demise  and  let  unto  the  said  party 
of  the  second  part,'  etc.,  the  land  and  rights  hereinbefore  men- 
tioned. Departing  from  the  clause  above  quoted  the  language 
of  the  restrictive  clause  against  defendants  is  not  quite  as 
broad  or  comprehensive  as  the  language  above  quoted.  The 
restriction  is  that  they  will  not  'demise  or  let  any  part  of  their 
said  premises  to  be  used  for  like  purposes  as  those  herein  let 
to  the  said  party  of  the  second  part,'  etc.  The  word  'grant'  it 
would  seem  is  purposely  omitted. 

' '  The  word '  demise '  used  as  a  noun,  means  a  lease  for  a  term 
of  years ;  a  conveyance  in  fee,  for  life  or  years ;  the  conveyance 
of  an  estate,  either  in  fee  or  for  life  or  for  years,  most  com- 
monly the  latter.  As  a  verb  it  means  to  lease  for  a  term  of 
years.  (13  Cyc.  781.)  As  to  its  primitive  meaning,  there  can 
be  no  room  for  dispute.  It  was  always  used  in  reference  to  a 
lease,  and  the  only  controversy  waged  about  it  was  whether  it 
amounted  to  a  covenant  for  quiet  enjoyment.  It  is  true  that 
it  has  sometimes  been  held,  when  the  context  clearly  justified 
such  construction,  to  mean  a  conveyance  or  transfer,  but  this 
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is  not  its  usual  signification.  It  meant  more  to  the  lessee  than 
a  mere  letting  by  the  landlord,  or  the  mere  taking  by  the  lessee 
generally  embraced  in  the  terms  'to  lease  or  to  let.' 

"Burrill's  Law  Dictionary  is  the  only  standard  accessible. 
It  defines  demise  as  follows:  'a  conveyance  of  an  estate  to  an- 
other for  life,  for  years  or  at  will ;  most  commonly,  for  years, 
a  lease — to  convey  or  create  an  estate  for  years  or  life;  to 
lease.'  The  usual  and  operative  words  in  leases;  'have 
granted,  demised  and  to  farm  let,  and  by  these  presents  do 
graut,  demise  and  to  farm  let.'  For  farther  reference  see: 
1st  Bouvier  Law  Dictionary ;  Merchon  v.  Williams,  63  N.  J.  L. 
398,  [44  Atl.  212];  Words  and  Phrases,  under  title  of 
'Demise';  Am.  ft  Eng.  Ency.  of  Law,  under  title  of  'Leases'; 
Cyc.  as  above  cited.  See,  also,  numerous  authorities  under 
'Landlord  and  Tenant'  in  this  and  other  states.  But  whether 
the  term  be  given  its  technical  or  more  liberal  construction 
must  be  determined  from  an  interpretation  of  the  lease,  in 
special  instances. 

"The  annual  rental  was  but  $350,  and  plaintiff  M.  A.  Carr 
reserved  the  right  annually  to  exercise  her  option  as  a  con- 
tinuing tenant.  It  would  have  been  an  easy  matter  for  the 
parties  to  have  restricted  the  sale  or  conveyance  of  any  por- 
tion of  the  property  herein  mentioned  for  hotel  or  opposition 
purposes,  if  they  so  desired.  It  would  hardly  seem  reasonable 
that  the  owners  of  a  large  body  of  land  should  have  denied 
themselves  the  right  to  dispose  of  their  property  for  its  most 
advantageous  purposes  for  a  mere  pittance  of  $30.  a  month. 
It  is  reasonable  that  the  defendants  should  covenant  so  long 
as  they  owned  said  estate  not  to  lease  to  any  one  else  for  similar 
purposes,  but  it  is  hardly  reasonable  to  suppose  that  they 
would  restrict  themselves  in  the  sale  of  their  large  estate. 
And  may  it  not  be  that  said  plaintiff  insisted  upon  the  right 
to  relinquish  said  premises  at  the  end  of  any  one  year,  having 
in  view  the  contingency  of  a  sale  of  the  entire  tract  of  landt 
The  contract  does  not  in  words  restrict  the  defendants  from 
conducting  a  hotel  or  hotels. 

"This  is  not  a  case  in  which  it  may  be  said  that  the  court 
should  construe  the  instrument  most  strictly  against  the  party 
drawing  it.  Both  parties  having  entered  into  the  lease  and 
contract  voluntarily  and  having  made  their  own  terms  and 
used  their  own  words  and  phrases  are  bound  by  the  ordinary 
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uses  or  acceptation  and  meaning  of  said  temus,  words  and 
phrases.  Tiie  court  cannot  go  beyond  that  which  is  expressed 
in  said  lease  and  contract.  It  can  only  draw  from  the  entire 
instrument  its  meaning  and  give  it  such  effect  as  the  inten- 
tion of  the  parties  is  therein  expressed. 

''No  presumption  in  favor  of  plaintiff  can  be  indulged,  aa 
restraint  in  alienation  of  realty  is  not  favored  by  the  law. 

**  Courts  cannot  read  into  contracts  terms  omitted  there- 
from, else  it  would  be  making  a  contract  not  agreeable  to  the 
parties  thereto.  It  cannot  be  that  the  intention  of  the  parties 
is  different  from  what  the  language  employed  therein  may 
import.  As  the  parties  have  adopted  the  word  'demise'  and 
not  the  words  *sell/  'convey,'  'transfer'  or  'grant'  or  some 
ether  similar  terms,  it  will  be  presumed  that  by  the  selection 
of  the  word  'demise,'  they  intentionally  excluded  the  others." 

But  much  stress  is  laid  upon  the  language  of  the  covenant 
in  question,  "and  that  they  will  not  grant  similar  rights  and 
privileges  upon  their  said  premises  to  any  other  person  as 
those  granted  to  the  said  party  of  the  second  part  herein," 
it  being  urged  that  the  word  "grant"  as  used  therein  was  so 
used  with  the  intention  of  embracing  within  the  operation  of 
the  restrictive  clause  the  right  to  sell  other  portions  of  the 
lands,  to  be  utilized  for  the  purposes  of  a  summer  resort,  etc. 
We  are  unable  to  coincide  with  that  view  of  the  language  re- 
ferred to. 

There  is  nothing  in  the  restrictive  provision  of  the  lease 
which  has  the  effect  of  preventing  the  defendants  from  exer- 
cisinp  the  right,  during  the  existence  of  the  lease,  to  lease 
other  portions  of  their  said  lands  to  other  persons,  provided 
that  they  are  not  so  leased  for  the  purpose  of  being  used  by 
the  lessees  as  a  sunmier  resort,  etc.,  in  competition  with  the 
plaintiffs.  The  leasing  of  such  lands  for  such  purposes  is  ex- 
pressly and  clearly  prohibited  by  the  language  of  the  first 
part  of  the  restrictive  clause.  But,  to  protect  the  plaintiffs 
against  any  sort  of  interference  with  the  purposes  to  which 
they  intended  to  put  the  premises  demised  to  them,  the  de- 
fendants further  covenanted  that,  having  granted  to  the  plain- 
tiffs certain  rights  and  privileges  appropriate  and  necessary 
to  the  full  purposes  of  a  summer  resort,  viz. :  the  right  to  per- 
mit guests  of  the  hotel  to  use  other  parts  of  their  lands,  where 
the  same  are  uninclosed,  for  purposes  of  recreation  and  pleas- 
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are,  the  right  to  the  use  of  the  waters  of  the  streams  on  said 
lands  for  boating  purposes  and  other  similar  easements,  enu- 
merated in  the  lease,  they  would  not,  during  the  continuance 
of  the  lease,  grant  to  other  persons  such  (similar)  **  rights  and 
privileges  upon  their  said  premises.*'  This  is  the  natural  and 
the  grammatical  construction  of  the  clause.  The  fact  that  the 
words  ''and  that"  immediately  follow  the  inhibition  against 
the  leasing  of  any  other  portions  of  the  large  tract  of  land 
clearly  shows  that  the  parties  to  the  lease  had  in  mind  two 
different  and  distinct  propositions  when  they  incorporated  into 
the  lease  the  restrictive  provision,  to  wit:  1.  A  covenant 
against  demising  or  leasing  other  portions  of  the  land  for  the 
indicated  purposes;  2.  A  covenant  against  granting  to  other 
persons  other  rights  and  privileges  in  the  nature  of  easements 
appurtenant  to  portions  of  the  lands  of  the  defendants  other 
than  the  demised  premises,  such  rights  and  privileges  being 
specifically  named  in  the  lease. 

But  the  two  deeds  concerned  here  contain  no  provision 
whereby  the  grantees  therein  named  are  granted  the  right  to 
or  privilege  of  carrying  on  a  hotel  or  a  saloon  or  a  summer 
resort,  their  effect  being  merely  to  pass  the  fee  i^  the  lands 
described  therein.  Indeed,  the  right  to  conduct  a  hotel  and 
summer  resort  or  to  engage  in  other  like  occupation  is  not 
one  that  is  dependent  upon  grant.  The  plaintiff,  by  the 
lease,  merely  acquired  an  estate  for  years  in  the  premises  de- 
scribed in  said  lease,  but  while  the  right  to  maintain  on  the 
premises  a  hotel  and  summer  resort  is  expressly  mentioned  as 
one  of  the  rights  of  the  lessee  under  the  lease,  it  is  a  right 
which,  in  the  absence  of  any  reference  thereto  in  the  instru- 
ment, would  have  passed  to  the  lessee  as  an  incident  of  the 
estate  created  by  the  lease  and  which,  being  personal  as  to 
the  lessee,  she  could,  under  such  circumstances,  have  exercised 
or  not.  So  it  is  true  as  to  the  grantees  of  the  defendants. 
The  right  to  maintain  a  summer  resort  on  their  respective 
premises  was  not  acquired  by  or  through  the  grants  of  said 
premises  to  them.  The  fact,  if  it  were  a  fact,  that  the  de- 
fendants might  have  sold  the  lands  to  the  grantees  with  the 
knowledge  that  said  grantees  intended  to  maintain  summer 
resorts  thereon  is  immaterial,  since  there  is  nothing  in  the 
lease  which  prevented  the  former  from  selling  and  since, 
furthermore,  having  bought  the  lands  or  acquired  title  thereto 
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by  purchase,  as  they  had  the  right  to  do,  the  grantees  were 
entitled  to  devote  them  to  any  lawful  uses.  Of  course,  if 
there  were  burdens  upon  their  lands  at  the  time  they  ac- 
quired them,  they  took  the  title  subject  to  such  burdens,  and, 
while  the  question  does  not  arise  here,  it  may  with  no  im- 
propriety be  remarked  that,  if  they  should  in  any  manner 
impair  the  integrity  or  interfere  with  the  right  in  others  to 
the  benefit  of  such  burdens,  they  alone  would,  obviously,  be 
answerable  therefor. 

We  are  satisfied  that  the  complaint  fails  to  state  a  case  jus- 
tifying the  revision  of  the  lease  under  section  3399  of  the 
Civil  Code. 

That  section  provides:  **When,  through  fraud  or  a  mutual 
mistake  of  the  parties,  or  a  mistake  of  one  party,  which  the 
other  at  the  time  knew  or  suspected,  a  written  contract  does 
not  fully  express  the  intention  of  the  parties,  it  may  be  re- 
vised on  the  application  of  the  party  aggrieved  so  as  to  ex- 
press that  intention,  so  far  as  it  can  be  done  without  prejudice 
to  rights  acquired  by  third  persons  in  good  faith  and  for 
value." 

Nowhere  in  the  complaint  is  there  an  allegation  that  any  of 
the  terms  of  the  lease  were  omitted  from  the  instrument  by 
or  through  fraud  or  the  mistake  of  the  parties  or  either  of 
them.  Counsel  claim,  however,  that  revision  of  the  lease  was 
permissible  under  certain  allegations  of  the  4th  paragraph 
of  the  complaint,  above  quoted.  As  shown,  the  important 
parts  of  said  allegations  read :  ''That  said  covenant  (referring 
to  the  restrictive  provision)  .  .  .  was,  and  the  words  therein 
employed  and  used  were  by  mutual  consent  of  all  the  parties 
thereto,  distinctly  understood  and  agreed  to  mean,  and  do 
mean,  that  defendants  should  not  and  would  not  let,  demise 
or  grant  to  any  other  person  ...  the  right  or  privilege  to 
carry  on,  conduct  or  operate  a  summer  resort,  etc.,  on  said 
larger  tract  of  one  thousand  acres,  or  any  part  thereof";  that 
"it  was  fully  understood  and  agreed  by  and  between  the  said 
plaintiffs  and  defendants,  at  the  time  of  the  making  of  the 
said  contract  ..."  that  by  said  contract  the  defendants 
"covenanted  and  agreed  that  they  would  not,  during  its  con- 
tinuance, lease,  demise,  grant  or  convey  to  any  person  or  per- 
sons the  right  to  maintain  a  summer  resort,  etc.,  upon  any 
of  their  said  larger  tract" 
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It  will  readily  be  noted  that  the  foregoing  allegations  do 
not  contain  a  statement  that  through  the  mistake  of  the  par- 
ties or  either  of  them,  or  through  fraud,  the  real  intention  of 
the  parties  was  not  expressed  in  the  written  lease,  but  that 
they  merely  involve  a  construction  by  the  plaintiffs  them- 
selves of  the  language  of  the  lease — that  is  to  say,  the  plain- 
tiffs thus  construe  the  lease  as  it  was  written  and  executed 
so  as  to  extend  its  scope  beyond  that  which  its  language 
clearly  implies.  The  mere  naked  statement  that  the  parties 
had  a  certain  ''understanding"  as  to  the  effect  of  the  lan- 
guage of  an  instrument  in  writing  is  only  to  say  that  the  par- 
ties so  construe  the  instrument,  while  the  mere  naked  state- 
ment that,  by  "mutual  consent"  of  the  parties  thereto  the 
instrument  was  to  have  an  effect  different  in  material  respects 
from  that  which  its  language  plainly  imports  would  call  for 
evidence  the  effect  of  which  would  be  to  vary  the  terms  of 
the  written  contract. 

To  state  a  case  for  the  revision  of  a  written  instrument,  un- 
der section  3399  of  the  Civil  Code,  it  is  incumbent  upon  the 
pleader  to  show,  by  direct  averment,  that,  by  reason  of  fraud 
practiced  by  one  of  the  parties,  or  of  the  mutual  mistake  of 
the  parties  or  of  a  mistake  of  one  of  them,  which  the  other 
at  the  time  knew  or  suspected,  there  were  thus  omitted  from 
the  instrument  certain  material  terms  and  conditions,  or,  in 
other  words,  that  the  language  of  the  writing  failed,  foi  some 
reason,  to  express  the  intention  of  the  parties.  The  com- 
plaint in  this  case  does  not,  as  must  readily  be  perceived  upon 
reading  it,  measure  up  to  this  requirement.  Hence,  the  effect 
of  the  evidence  stricken  out  by  the  court  would  have  been 
to  vary  or  modify  the  terms  of  a  written  instrument  and  the 
course  taken  by  the  court  in  striking  it  out  was  proper. 

After  said  testimony  was  stricken  from  the  record,  nothing 
was  left  to  support  the  claim  of  the  plaintiffs  to  damages  and 
there  was,  therefore,  no  other  course  open  to  the  court  but  to 
grant  the  defendants'  motion  for  a  nonsuit. 

The  judgment  is  afKrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  4,  1914. 
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[CiT.  No.  1882.    Second  AppeUate  Di8triet.~jTi]io  6,  1914.] 
J.  H.  SIMS,  Jr.,  Respondent,  v.  WILL  L.  FREW,  Appellant. 
PsmciPAL  AND  AosNT — Rblatiom  Bet^kbn  Lbssib  07  Prxmisis  and 

PEOICOTBB    07     ASBONAUTICAL     EXHIBITION. — Whoro     tbo     108860     of 

promiseo  entora  into  a  contract  with  the  promoter  of  an  aeronautical 
exhibition  wherebj  the  lessee  is  to  furnish  certain  equipmMit  and 
advance  certain  monejs  for  the  enterprise,  and  the  promoter  is  to  pro- 
mote the  exhibition  on  a  percentage  basis,  the  relation  of  principal 
and  agent  is  thereby  established  between  the  parties,  and  the  lessee 
becomes  liable  for  goods  furnished  for  the  enterprise  upon  the  order 
of  the  promoter. 

IS^ — ^APFBOVAL  BT  LbSSBB  07  EXPENDITUBBS — WaIVB  07  PBOVISION  Bb- 

QUIBINO. — A  condition  in  such  contract  that  the  lessee  shall  not  be 
retponaible  for  obligations  incurred  bj  the  promoter,  'Unless  the 
same  have  been  sanctioned  and  approyed"  bj  him,  b  exdusiTelj  for 
the  benefit  of  the  lessee  and  subject  to  waiver  bj  parol. 
!».— Waiybk  Of  Condition— What  Constitxjtbs.— The  aceeptanee  and 
payment  bj  the  lessee  of  manj  items  of  expense,  incurred  hj  the 
promoter  without  sanction  or  approval  hj  the  lessee,  amounts  to  a 
waiTor  of  sncli  condition. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  snd  from  an  order  refusing  a  new  trial. 
Franklin  J.  Cole,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Andrew  M.  Strong,  for  Appellant. 

H.  S.  Clewett,  and  Davis,  Kemp  ft  Post,  for  Respondent. 

CONREY,  P.  J. — ^In  this  action  the  plaintiff  recovered 
judgment  for  sums  found  to  be  due  on  accounts  for  merchan- 
dise sold  and  delivered  to  the  defendant  by  plaintiff's  as- 
signors. From  the  judgmait  and  an  order  denying  defend- 
ant's motion  for  a  new  trial  the  defendant  appeals. 

There  is  no  controversy  over  the  correctness  of  the  charges 
or  the  amount  of  the  judgment.  The  goods  were  furnished 
on  the  order  of  one  Dick  Ferris  and  were  charged  to  him,  and 
the  defendant's  contention  is  that  he  occupied  no  relation  to 
Ferris  that  would  make  him  responsible  for  this  indebtedness. 
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On  the  sixth  day  of  December,  1911,  the  defendant  Will  L. 
Frew,  as  party  of  the  first  part,  and  Dick  Ferris,  as  party  of 
the  second  part,  entered  into  a  written  contract  concerning 
a  proposed  aeronautical  exhibition  to  be  held  on  Dominguez 
field  in  Los  Angeles  County  during  the  following  January. 
Frew  was  in  possession  of  said  premises  as  lessee  thereof  and 
desired  to  obtain  the  services  of  Ferris  ''to  promote  said  meet 
and  to  act  as  and  to  bear  the  title  of  general  manager,  to  se- 
cure publicity  for  said  meet  through  the  daily  papers  and 
magazines,  to  arrange  for  the  services  of  competent  press 
agents  and  to  devote  his  entire  time  and  energy  toward  the 
devising  and  carrying  out  of  a  plan  for  producing  an  impor- 
tant, attractive  and  entertaining  exhibition,  and  to  aid  in 
causing  the  public  to  patronize  the  same."  For  this  purpose 
the  contract  was  written  wherein  Frew  agreed  to  furnish  for 
said  meet  the  Dominguez  field  with  certain  equipment  and  to 
police  the  grounds  and  furnish  the  necessary  ticket  sellers, 
ushers  and  other  attaches  necessary  to  the  enterprise.  It  was 
further  agreed  that  "all  other  expenses  incurred  in  conduct- 
ing said  meet,  not  to  exceed  the  sum  of  ten  thousand  dollars, 
shall  be  advanced  by  said  first  party,  and  said  first  party 
shall  be  reimbursed  by  retaining  from  the  first  proceeds  of  the 
sale  of  admissions  to  said  meet  of  every  kind  and  nature,  a 
sufiicient  amount  to  pay  the  same,  not  to  exceed,  however,  the 
sum  of  $10,000."  It  was  then  provided  that  in  the  disburse- 
ment of  the  total  income  the  first  ten  thousand  dollars  should 
be  subject  to  **the  expenses  incurred  by  said  party  of  the 
first  part  as  above  set  forth,"  and  the  balance  was  to  be  paid 
out  in  percentages  to  various  persons  or  classes  of  persons. 
This  included  ten  per  cent  to  Ferris  "for  his  services  as  here- 
inafter set  forth  in  this  agreement,"  and  the  last  remaining 
nineteen  per  cent  thereof,  together  with  all  concessions  of 
every  kind  and  nature,  was  to  be  retained  by  Frew  in  com- 
pensation for  the  use  of  Dominguez  field  and  for  his  personal 
services  in  conducting  the  exhibition.  It  was  further  stipu- 
lated that  "said  first  party  shall  not  be  responsible  in  any 
way  for  any  obligations,  bills  or  contracts  incurred  or  entered 
into  by  said  second  party,  unless  the  same  have  been  sanc- 
tioned and  approved  by  said  first  party  in  writing." 

Said  exhibition  was  held  from  January  20  to  28,  1912,  and 
the  gross  income  slightly  exceeded  forty  thousand  dollars.    A 
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few  days  later  there  was  a  settlement  between  Frew  and  Ferris 
resulting  in  the  payment  to  Ferris  of  his  percentage  under 
the  contract,  the  amount  being  based  upon  an  assumption  that 
the  expenditures  made  op  incurred  under  the  ten  thousand  dol- 
lar clause  of  the  contract  had  amounted  to  ten  thousand  dol- 
lars. There  was  a  controversy  over  the  accounts  and  it  was 
known  to  both  parties  that  there  remained  some  outstanding 
bills.  The  defendant  contends  that  he  made  that  settlement 
in  reliance  upon  the  assurance  of  Ferris  that  the  bills  would 
not  bring  the  total  amount  to  above  ten  thousand  dollars.  It 
remains  true,  however,  that  at  the  time  of  making  said  settle- 
ment the  defendant  knew  that  there  were  outstanding  and 
unpaid  accounts  pertaining  to  the  business. 

With  possibly  one  small  exception,  the  defendant  knew  that 
these  goods  were  being  ordered  and  he  had  this  knowledge 
before  they  were  delivered,  but  plaintiff's  assignors  were  with- 
out knowledge  of  any  agency  relation  between  Frew  and  Fer- 
ris, and  were  without  knowledge  that  Frew  had  anything  to 
do  with  the  business  in  question. 

It  IS  contended  by  appellant  that  Ferris  was  an  independent 
contractor  and  not  his  agent;  that  therefore  the  acts  and  con- 
tracts of  Ferris  were  his  own  and  that  for  them  he  alone  is 
responsible.  It  appears  to  us,  however,  that  the  relation  es- 
tablished between  the  parties  to  that  contract  was  that  of 
principal  and  agent.  Frew  was  to  secure  the  services  of 
Ferris  for  certain  defined  purposes  and  was  to  pay  Ferris 
therefor  in  the  manner  described  in  the  contract.  The  special 
provision  made  that  Frew  would  not  be  responsible  for  obliga- 
tions incurred  by  Ferris  in  connection  with  the  services  thus 
to  be  performed,  "unless  the  same  have  been  sanctioned  and 
approved  by  said  first  party  in  writing,"  implies  a  recogni- 
tion of  the  agency  and  the  responsibility,  subject  only  to  the 
condition  stated. 

The  condition  that  bills  must  be  sanctioned  and  approved  in 
writing  was  a  condition  made  exclusively  for  the  benefit  of 
the  defendant  and  could  be  waived  by  parol.  (Knarston  v. 
Manhattan  Life  Ins,  Co.,  140  Cal.  58,  62,  [73  Pac.  740;  T7t/- 
man  v.  Hooker,  2  Cal.  App.  36,  41,  [83  Pac.  79] ;  Ellsworth 
V.  KnovAes,  8  Cal.  App.  630,  633,  [97  Pac.  690].)  That  this 
waiver  took  place  is  fully  shown  by  the  record.  The  defend- 
ant accepted  and  paid  for  many  items  of  expense  incurred  by 
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Ferris  without  having  sanctioned  or  approved  the  same  in 
writing.  This  condition  of  the  contract  was  disregarded  from 
the  beginning  to  the  end  of  the  business  connected  with  this 
enterprise. 

Finally  it  is  contended  that  bj  reason  of  the  settlement  be- 
tween defendant  and  Ferris  and  the  payment  to  the  latter  of 
$2286.30,  the  percentage  above  mentioned,  the  defendant  is 
exonerated  from  liability  on  these  claims.  Section  2335  of 
the  Civil  Code  reads  as  follows:  ''If  exclusive  credit  is  given 
to  an  agent  by  the  person  dealing  with  him,  his  principal  is 
exonerated  by  payment  or  other  satisfaction  made  by  him  to 
his  agent  in  good  faith,  before  receiving  notice  of  the  cred- 
itor's election  to  hold  him  responsible."  Assuming  that  if 
the  moneys  paid  out  by  Frew,  together  with  the  then  unpaid 
bills  incurred  by  Ferris,  had  more  than  exhausted  the  ten 
thousand  dollar  fund,  this  defense  would  be  sustained,  we 
find  that  the  total  amount  thus  chargeable  under  the  contract 
was  less  than  ten  thousand  dollars,  and  that  the  balance  re- 
maining was  sufiScient  to  satisfy  plaintiff's  claims. 

The  sum  of  $10,179.86,  paid  out  by  the  defendant  and 
charged  against  this  fund  by  the  defendant,  included  $1159.30 
of  items  which  under  the  contract  were  not  so  chargeable. 
It  is  true  that  in  the  settlement  between  Frew  and  Ferris 
when  said  percentage  was  paid  to  Ferris,  these  items  were 
allowed  by  Ferris.  But  at  the  time  when  plaintiff's  assignors 
furnished  the  supplies  included  in  their  accounts,  this  modi- 
fication of  the  contract  was  not  in  force.  This  being  so,  their 
rights  are  to  be  determined  by  the  written  contract,  and  they 
cannot  be  affected  by  a  subsequent  diminution  of  the  amount 
reserved  for  the  payment  of  such  demands.  The  total  amount 
of  the  accounts  included  in  the  judgment,  exclusive  of  in- 
terest and  costs,  is  only  $939.65. 

The  judgment  and  the  order  denying  a  new  trial  are  af- 
firmed. 

James,  J.i  and  Shaw,  J.,  eoncurred* 
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[CIt.  No.  1491.    6eeoiid  Appellate  District.— June  6,  1914.] 

H.  ROY  STOVEL,  Respondent,  v.  NORTH  LOS  ANGELES 
DEVELOPMENT  COMPANY  (a  Corporation),  Appel- 
lant. 

PliBADiNG — Amended  Complaint — Supficienct  of  Affidavit  of  Seb- 
TiCE. — An  affidavit  of  serriee  of  an  amended  complaint  is  not  insuf- 
fleient  because  reciting  that  the  affiant  served  a  copj  of  the  amended 
complaint,  instead  of  stating  that  he  served  the  amended  complaint 
bj  delivering  a  true  copj  thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
LoB  Angeles  County  entered  by  the  derk  on  the  defendant's 
default  for  failure  to  answer  the  amended  complaint. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hammack  &  Hammack,  for  Appellant. 

Elliott  L.  Perkins,  for  Respondent 

CONREY,  P.  J. — This  is  an  appeal  from  a  judgment  en- 
tered by  the  clerk  of  the  superior  court  after  entry  of  defend- 
ant's default  for  failure  to  answer  the  amended  complaint. 
The  defendant  had  appeared  by  its  attorneys,  who  filed  a 
demurrer  to  the  original  complaint.  With  respect  to  the 
amended  complaint  the  affidavit  of  service  is  by  plaintiff's 
attorney  and  states  that  he  ''served  a  copy  of  the  amended 
complaint  herein  on  Hammack  &  Hammack,  attorneys  for  the 
defendant  herein,  by  delivering  to  and  leaving  with  said  at- 
torneys in  the  city  of  Los  Angeles,  a  true  copy  thereof." 
This  affidavit  is  sufficient,  unless  it  is  deficient  in  saying  that 
the  affiant  served  a  copy  of  the  amended  complaint,  instead  of 
saying  that  he  served  the  amended  complaint,  by  delivering 
the  true  copy  thereof.  The  briefs  do  not  refer  us  to  any 
decisions  bearing  upon  this  question.  We  find  that  section 
410  of  the  Code  of  Civil  Procedure,  says  that  **a  copy  of  the 
complaint  must  be  served,  with  the  summons,  upon  each  of 
the  defendants.  When  the  summons  is  served  ...  it  must  be 
returned  .  .  .  with  an  affidavit  ...  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is  served.  * ' 
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Under  this  wording  of  the  statute  there  seems  to  be  no  doubt 
that  an  affidavit  showing  that  the  process-server  served  ''a 
copy  of  the  complaint,"  etc.,  would  be  sufficient.  No  good 
reason  appears  for  holding  that  the  same  form  of  statement 
may  not  be  made  in  proving  service  of  an  amended  complaint. 
''All  pleadings  subsequent  to  the  complaint,  must  be  filed 
with  the  clerk,  and  copies  thereof  served  upon  the  adverse 
party  or  his  attorney."  (Code  Civ.  Proc,  sec.  465.) 
The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Cir.  No.  1449.    Seeond  Appellate  Distriet— Jane  6,  1914.] 

SWANK  &  LETTON  (a  Corporation),  Respondent,  ▼.  C.  I. 
ROBERTS,  Appellant. 

Brokers — Contract  of  Aoenct — Testimony  as  to  Broker's  Undert 
STANDING  OF  It. — In  this  action  by  a  broker  to  recoTer  his  commiB- 
fiion  for  obtaining  a  purchaser  for  a  certain  lease,  it  was  error, 
though  not  prejudicial  in  Tiew  of  the  court's  interpretation  of  the 
contract  of  agency,  to  permit  the  broker  to  state,  in  reply  to  a 
question  what  was  meant  by  a  clause  in  the  contract  that  "should 
he  succeed^  in  consummating  a  deal  with  this  purchaser"  he  should 
*'Yie  paid  five  hundred  dollars,"  "My  very  clear  understanding  was 
that  when  I  obtained  fifteen  hundred  dollars  for  her  lease,  I  was  to 
receive  five  hundred  dollars  for  it." 

Id. — Evidence — Admissibility  of  Judgment-roll  in  Another  Action. 
In  such  action  the  judgment-roll  in  another  action,  brought  by  the 
prospective  purchaser  against  the  seller  to  recover  the  money  paid 
on  account  of  the  sale,  was  inadmissible  against  the  broker  as  res 
inter  alios  ado. 

Id. — Commission — When  Earned — Consummation  of  Sale. — ^Where  a 
contract  with  a  broker  for  the  sale  of  a  lease  recites  that  he  has  a 
prospective  purchaser  from  whom  he  expects  to  secure  fifteen  hun- 
dred dollars  for  the  lease,  and  that  "should  he  succeed  in  consum- 
mating a  deal  with  this  purchaser"  he  shall  be  paid  the  sum  of  five 
hundred  dollars,  the  broker  is  entitled  to  his  commission  when  he 
brings  the  owner  of  the  lease  and  the  prospective  purchaser  together 
and  secures  the  payment  of  the  fifteen  hundred  dollars ;  and  the  fact 
that  the  seller  thereafter  refuses  to  transfer  the  lease  because  the 
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purchaser  fails  to  perform  Ids  agreement  to  pay  an  additional  snm 
agreed  upon  at  the  time  of  the  payment  of  the  fifteen  hundred 
dollars,  cannot  defeat  the  broker's  right  to  his  commission. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los  An- 
geles  County  refusing  a  new  trial.    Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  D,  Pope,  and  Hartley  Shaw,  for  Appellant. 

M.  J.  Finkenstein,  and  Minor  Moore,  for  Respondent 

CONREY,  P.  J. — The  defendant  presents  this  appeal  from 
an  order  denying  her  motion  for  a  new  trial. 

On  June  22,  1911,  the  defendant  agreed  in  writing  with 
Walter  J.  Sherwood,  plaintiff 's  assignor,  for  services  to  be 
rendered  in  the  sale  of  defendant's  lease  of  certain  apart- 
ments in  the  city  of  Los  Angeles.  Said  writing  contained  the 
following  agreement:  "It  being  understood  that  Walter  J. 
Sherwood  has  now  a  prospective  purchaser  from  whom  he 
expects  to  secure  a  sum  of  fifteen  hundred  dollars  for  the  lease 
on  the  above  mentioned  apartments,  and  should  he  succeed  in 
consummating  a  deal  with  this  purchaser  shall  be  paid  the 
sum  of  five  hundred  dollars."  On  June  23,  1911,  Sherwood 
brought  to  plaintiff  the  prospective  purchaser,  one  Sumner 
Cummings,  who  then  and  there  entered  into  a  written  contract 
with  the  defendant  and  paid  the  sum  of  fifteen  hundred  dol- 
lars, of  which  one  hundred  dollars  went  directly  to  the  agent 
and  fourteen  hundred  dollars  to  the  defendant.  By  the  terms 
of  said  writing  with  Cummings  the  defendant  acknowledged 
receipt  of  fifteen  hundred  doUars,  ''part  payment  for  lease  on 
Navarro  Apartments,  .  .  .  and  upon  receipt  of  the  further 
payment  of  $1833.32  on  or  before  the  15th  day  of  July,  1911, 
I  agree  to  transfer  the  said  lease  and  deliver  possession  to  said 
Sumner  Cummings,  ..."  The  evidence  shows  that  at  the 
meeting  of  Sherwood,  Cummings,  and  Roberts,  Mrs.  Roberts 
explained  that  the  landlord  held  $1833.32  of  her  money  as 
security  for  the  rent  of  the  last  two  months  of  the  term  of 
the  lease  and  that  the  purchaser  would  have  to  pay  that  be- 
fore she  could  transfer  the  lease  to  him.  To  this  Cummings 
consented  and  the  time  stated  in  the  contract  was  allowed  him 
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to  obtain  and  pay  that  amount.  Cummings  failed  to  make 
the  additional  payment  and  no  transfer  of  the  lease  was  ever 
made.  The  court  having  entered  judgment  in  favor  of  plain- 
tiff for  four  hundred  dollars,  with  interest,  the  defendant 
moved  for  a  new  trial.  This  appeal  is  from  the  court's  order 
denying  said  motion. 

Appellant  claims  that  the  court  erred  in  overruling  her 
objection  to  the  fourth  direct  interrogatory  in  the  deposition 
of  Sherwood,  which  ruling  is  assigned  as  an  error  of  law 
occurring  at  the  trial.  Referring  to  the  agency  contract,  the 
witness  was  asked  to  state  what  was  meant  by  that  clause  in 
the  contract  reading  as  follows:  ''And  should  he  succeed  in 
consummating  a  deal  with  this  purchaser  shall  be  paid  the 
sum  of  five  hundred  dollars,'*  to  which  the  witness  answered: 
"My  very  clear  understanding  was  that  when  I  obtained  fif- 
teen hundred  dollars  for  her  lease,  I  was  to  receive  five  hun- 
dred dollars  for  it."  The  objection  should  have  been  sus- 
tained. But  in  view  of  our  interpretation  of  the  contract  as 
hereinafter  stated,  the  error  was  without  prejudice. 

The  defendant  offered  in  evidence  the  judgment-roll  in  a 
certain  action  between  Cummings  as  plaintiff  and  Roberts 
as  defendant,  wherein  Cummings  sought  to  recover  said  sum 
of  fifteen  hundred  dollars,  and  the  judgment  was  in  favor  of 
the  defendant.  The  objection  was  that  the  record  was  not 
binding  on  the  plaintiff  or  its  assignor  and  that  it  was  res 
inter  alios  acta.  Appellant  contends  that  the  record  in  ques- 
tion should  have  been  admitted  as  showing  the  inability  or 
refusal  of  Cummings  to  perform  his  contract  of  purchase  of 
the  lease.  We  think  that  the  objection  was  correctly  sus- 
tained on  the  ground  stated.  Besides,  it  was  later  made  to 
appear  as  an  undisputed  fact  that  Cummings  never  did  re- 
ceive the  money  which  he  had  expected  to  use  in  making  the 
final  payment,  and  never  did  offer  to  make  that  payment. 
The  clear  inference  is  that  he  was  not  able  to  do  so. 

The  principal  contention  of  appellant  is  that  the  contract 
between  Sherwood  and  Mrs.  Roberts  was  more  than  an  ordi- 
nary broker's  contract  because  under  its  provisions  he  was  not 
to  be  entitled  to  a  commission  unless  he  should  ''consummate 
a  deal"  with  a  purchaser.  The  decision  of  this  court  in  Con- 
nor V.  Biggins,  21  Cal.  App.  756,  [132  Pac.  848],  is  relied 
upon,  where  the  court  said:  "Moreover,  since  the  word  'eon- 
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summate'  means  to  bring  to  completion,  and  the  court  found 
that  the  oral  agreement  was  to  consummate  an  exchange  of 
both  the  real  and  personal  property  of  defendant,  and  that 
said  trade  or  exchange  of  the  properties  between  J.  W.  Rig- 
gins  and  John  T.  Sweatt  has  never  been  consummated,  it 
would  seem  clear  that  plaintiff  is  not  entitled  to  recover  com- 
missions." In  that  case  the  evidence  was  that  the  defendant 
had  authorized  the  plaintiff's  assignor  to  effect  an  exchange 
of  property  between  defendant  and  one  John  T.  Sweatt  and 
that  by  reason  of  failure  of  title  of  Sweatt  with  respect  to 
some  of  the  property  which  he  was  to  transfer  to  defendant, 
no  exchange  had  ever  taken  place.  The  thing  which  the 
agent  had  been  authorized  to  do  never  was  done. 

In  the  case  at  bar  the  agreement  was  that  the  agent  Sher- 
wood should  ^'succeed  in  consummating  a  deal"  with  the 
proposed  purchaser  whereby  the  purchaser  would  pay  the 
sum  of  fifteen  hundred  doUars  for  the  lease.  So  far  as  this 
agency  contract  is  concerned,  the  agent  not  only  performed 
all  that  he  could  perform  in  such  a  transaction,  but  he  actu- 
ally secured  the  payment  to  the  defendant  of  the  full  sum 
of  fifteen  hundred  dollars,  which  was  all  that  he  agreed  to 
procure  for  her.  The  fact  that  in  dealing  with  the  purchaser 
she  obtained  from  him  an  agreement  to  pay  an  additional 
sum  of  money,  and  that  because  of  failure  to  obtain  such  ad- 
ditional sum  she  has  refused  to  transfer  the  lease,  cannot 
defeat  the  agent's  right  to  the  commission,  unless  we  are  au- 
thorized to  read  into  the  agency  contract  an  additional  obli- 
gation concerning  the  $1833.32.  This  we  cannot  do.  Looking 
at  the  agency  contract  alone,  and  by  which  alone  the  rights 
of  the  principal  and  agent  are  to  be  determined,  we  find  that 
the  agent  did  succeed  in  consummating  the  deal  to  the  extent 
that  he  procured  to  be  transferred  to  his  principal  everything 
that  he  agreed  to  obtain  for  her.  Under  such  circumstances 
we  hold  that  the  agent  is  entitled  to  his  commission. 

The  order  denying  plaintiff's  motion  for  a  new  trial  is  af- 
finned. 

James,  J^  and  Shaw,  J.,  concurred. 
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[CSv.  No.  1444.     Second  Appellate  District. — ^June  9,  1914.] 

A.  J.  W.  ROSS  et  al.,  Respondents,  v.  CHARLES  R. 
THOMAS,  Constable  of  Los  Angeles  Township,  County 
of  Los  Angeles,  et  al.,  Appellants. 

Sale — Absence  of  Delivery  and  Change  of  Possession — Pbesump- 
noN  OF  Fraud  upon  Creditors. — Where  one  having  control  and 
possession  of  personal  property  transfers  the  same,  the  transfer 
is  conclusivelj  pretrumed  to  be  fraudulent  and  voidable  as  against 
his  creditors,  unless  accompanied  by  an  immediate  delivery  and 
followed  bj  actual  and  continued  change  of  possession  of  the  thing 
transferred. 

Id. — Change  of  Possession— What  Constitutes. — The  change  eon- 
templated  by  section  3440  of  the  Civil  Code  musrt  be  actual,  visible, 
and  apparent,  and  such  as  to  give  to  the  public  evidence  of  the 
claim  of  the  new  owner. 

Id. — Writing — Whether  Obviates  Necessitt  for  Change  of  Posses- 
sion.— ^A  mere  writing,  the  execution  of  which  is  unknown  except  as 
between  the  parties  thereto,  in  the  absence  of  an  actual  and  visible 
change  of  possession,  will  not  satisfy  the  statute. 

lb. — Transfer  of  Personai/ty  by  Husband  to  Wife — ^When  Fraud- 
xtlent  as  to  Creditors. — ^Where  a  man  tranefers  personal  property 
by  bill  of  sale  to  his  wife,  but  neither  of  them  do  anything  to 
acquaint  the  public  with  the  transaction,  and  they  both  continue 
to  perform  the  same  duties  and  apparently  occupy  the  same  rela- 
tion to  the  business  with  which  the  property  is  connected,  and  there 
is  no  actual  change  of  possession,  the  sale  is  fraudulent  and  void- 
able as  against  the  creditors  of  the  husband. 

Id. — Conditional  Sales — Retention  of  Title  in  Selleb  After  Db- 
LivsRY — ^Validity. — Conditional  contracts  of  sale  of  personal  prop- 
erty, whereby  possession  is  delivered  to  the  buyer  while  the  title 
remains  in  the  seller,  are  recognized  by  the  law. 

Id. — Wrongful  Attachment — Conversion — Measure  of  Damages. — 
Where  personal  property  has  been  sold  under  a  conditional  contract 
reserving  title  in  the  seller,  an  attachment  of  the  property  for  the 
debts  of  the  buyer  constitutes  a  conversion  as  against  the  seller,  and 
hia  damages  are  measured  by  section  3336  of  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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Paul  Overton,  J.  H.  Powell,  and  John  W.  Luter,  for  Appel- 
lants. 

D.  A.  Jacobs,  for  Respondents. 

SHAW,  J. — Action  to  recover  damages  for  the  alleged 
wrongful  attachment  of  personal  property. 

Judgment  went  for  plaintiffs,  from  which  defendants, 
adopting  the  alternative  method  in  bringing  up  the  record, 
appeal. 

The  complaint  alleges  that  at  the  time  of  the  alleged  wrong- 
ful acts  defendant  Thomas  was  constable  of  Los  Angeles 
township  and  his  codefendants  were  his  official  bondsmen; 
that  W.  H.  and  Sarah  A.  Stager  were  husband  and  wife ;  that 
on  January  29, 1913,  plaintiffs  Ross  and  Sarah  A.  Stager  were 
the  owners  of  certain  personal  property  situated  at  No.  253 
South  Main  Street  in  the  city  of  Los  Angeles,  consisting, 
among  other  things,  of  a  printing  press  and  outfit,  a  camera 
and  outfit,  and  a  cash  register;  that  Ross  was  the  owner  of 
the  title  to  the  property  and  that  Sarah  A.  Stager  was  in 
possession  thereof  under  a  certain  written  contract  made 
between  said  Ross  of  the  one  part  and  Sarah  A.  Stager  and 
W.  H.  Stager  of  the  other  part,  whereby  the  former  agreed  to 
sell  and  the  latter  agreed  to  buy  the  property,  including  that 
herein  specified,  for  the  sum  of  six  thousand  five  hundred 
dollars,  of  which  amount  Stager  and  his  wife  had  paid  the 
sum  of  three  thousand  two  hundred  and  fifty  dollars ;  that  on 
January  22,  1913,  W.  H.  Stager,  in  consideration  of  three 
hundred  dollars,  sold  and  transferred  all  his  interest  in  the 
property  to  his  wife,  who  is  now  the  lawful  owner  thereof; 
that  on  January  29,  1913,  defendant  Thomas  as  constable, 
pursuant  to  a  writ  of  attachment  issued  out  of  the  justice's 
court  of  Los  Angeles  township  in  a  certain  case  wherein  W.  H. 
Stager  was  made  defendant,  levied  upon,  took  possession  of, 
and  removed  from  253  South  Main  Street  the  printing  press, 
camera,  and  cash  register ;  that  Thomas  refused  to  comply  with 
a  demand  for  its  release  from  attachment ;  that  the  value  of 
the  property  is  the  sum  of  four  hundred  and  twenty-five 
dollars,  in  addition  to  which  plaintiffs  suffered  loss  to  their 
business  by  reason  of  the  taking  and  detention  of  same  in  the 
\\im   of   one   thousand   dollars.     The   answer,    among   other 
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things,  denied  the  allegation  as  to  ownership  of  the  property ; 
denied  that  Sarah  A.  Stager  was  the  owner  or  holder  of  a 
contract  for  the  purchase  of  the  property  from  Ross,  or  that 
she  was  in  possession  of  the  property;  denied  the  sale  and 
transfer  thereof  as  alleged  to  have  been  made  to  Sarah  A. 
Stager  by  her  husband ;  and  em  a  separate  defense,  alleged  that 
on  January  15,  1913,  W.  H.  Stager,  who  was  then  the  owner 
of  all  the  personal  property  located  at  253  South  Main  Street, 
including  that  so  levied  upon,  was  indebted  in  the  sum  of 
one  hundred  and  twenty-five  dollars  to  the  Los  Angeles  Oas 
&  Electric  Corporation,  which  demanded  payment  of  said 
indebtedness,  and  upon  refusal  of  said  Stager  to  pay  the 
same,  instituted  suit  for  the  recovery  thereof,  and  on  January 
29,  1913,  procured  the  levy  of  an  attachment  upon  the  prop- 
erty as  alleged  in  the  complaint;  that  between  the  15th  and 
29th  of  January  W.  H.  Stager  made  a  pretended  sale  and 
transfer  of  the  property  for  the  purpose  of  defrauding  the 
attaching  creditor;  ''that  said  property  was  at  the  time  of 
said  pretended  sale  and  transfer,  and  continued  thereafter, 
in  the  possession  and  under  the  control  of  the  said  W.  H. 
Stager  at  the  time  of  said  levy  and  attachment  so  made  by" 
defendant  Thomas,  and  that  it  never  has  been  in  the  posses- 
sion, control,  or  custody  of  Sarah  A.  Stager. 

The  court  found  all  the  allegations  of  the  complaint  to  be 
true,  and  the  allegations  of  the  separate  defense,  other  than  as 
to  the  levy  of  the  attachment,  untrue. 

Waiving  all  question  as  to  the  competency  thereof,  it  ap- 
pears from  the  evidence  that  on  October  25,  1911,  plaintiff 
Boss  was  the  owner  of  certain  personal  property  in  what  was 
known  as  a  penny  arcade,  conducted  at  253  South  Main 
Street,  Los  Angeles.  On  said  date  he  executed  a  conditional 
contract  of  sale  whereby  he  sold  to  W.  H.  Stager  and  one  P. 
D.  Saffell  all  of  said  personal  property  for  the  sum  of  six 
thousand  five  hundred  dollars,  payable  four  hundred  dollars 
cash  and  fifty  dollars  per  week,  it  being  provided  in  said  con- 
tract that  the  title  to  all  of  the  property  should  remain  in  Boss 
until  such  time  as  Stager  and  Saffell  had  made  full  payment 
of  the  purchase  price,  and  upon  the  making  of  which  it  was 
agreed  that  Boss  should  by  bill  of  sale  convey  and  transfer 
to  them  title  to  the  property.  Pursuant  to  this  contract 
Stager  and  Saffell  entered  into  possession  and  for  sometime 


Digitized  by  VjOOQ IC 


June,  1914.]  Ross  v.  Thomas.  737 

conducted  the  business,  when  Saffell  sold  his  interest  therein 
to  Stager.  Sarah  A.  Stager  was  not  a  party  to  this  contract; 
neither  was  any  assignment  thereof  ever  at  any  time  made  to 
her.  She  did  advance  two  hundred  and  eighty-five  dollars  of 
the  four  hundred  dollars  cash  payment  made  to  Ross,  which 
gum  was  evidenced  by  a  promissory  note  of  her  husband,  due 
one  day  after  date,  to  secure  which  he,  on  February  24,  1912, 
executed  to  her  a  chattel  mortgage  on  the  property.  From 
the  time  of  the  purchase  she  was  engaged  as  an  employee  in 
the  business  of  which  her  husband  was  the  head  and  manager. 
On  January  22,  1913,  Stager  gave  to  his  wife  a  bill  of  sale 
transferring  to  her  all  his  interest  in  the  property  and  busi- 
ness so  acquired  by  him  under  the  contract  from  Ross  and 
the  purchase  made  from  Saffell,  in  payment  of  the  chattel 
mortgage  and  interest  thereon;  the  total  of  which,  as  stated 
in  the  bill  of  sale,  was  three  hundred  dollars,  and  upon  the 
contract  so  made  with  Ross  he  had  received  the  sum  of  three 
thousand  two  hundred  and  fifty  dollars  on  account  of  the 
purchase  price  of  the  property.  Included  in  the  contract  of 
purchase  from  Ross  was  the  property  upon  which  the  attach- 
ment was  levied. 

Where  one  having  control  and  possession  of  personal  prop- 
erty transfers  the  same,  such  transfer  is  conclusively  pre- 
sumed to  be  fraudulent  and  void  as  against  his  creditors,  un- 
less accompanied  by  an  immediate  delivery  and  followed  by 
actual  and  continued  change  of  possession  of  the  thing  trans- 
ferred. (Civ.  Code,  sec.  3440.)  It  has  been  repeatedly  held 
that  the  change  contemplated  by  the  statute  must  be  actual, 
visible,  and  apparent  and  such  as  to  give  to  the  public  evidence 
of  the  claim  of  the  new  owner.  A  mere  writing  the  execu- 
tion of  which  is  unknown,  except  as  between  the  parties 
thereto,  in  the  absence  of  an  actual  and  visible  change,  will 
not  satisfy  the  statute.  (George  v.  Pierce,  123  Cal.  172, 
[55  Pac.  775,  56  Pac.  53] ;  MeKee,  etc,  Co,  v.  Martin,  126  Cal. 
557,  [58  Pac.  1044] ;  Guthrie  v.  Carney,  19  Cal.  App.  144, 
[124  Pac.  1045].)  There  is  nothing  in  the  record  which  in 
tiie  slightest  degree  tends  to  show  that  anything  was  done  by 
either  Stager  or  his  wife  to  acquaint  the  public  with  the  fact 
that  he  had  transferred  the  property  to  her.  On  the  con- 
trary, she  testifies  that  after  the  execution  of  the  bill  of  sale 
each,  in  so  far  as  concerned  the  outward  apparent  relation  to 
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the  property,  occupied  the  same  relative  position  thereto  as 
they  did  prior  to  the  transfer.  As  between  themselves,  the 
prior  relation,  wherein  Stager  was  owner  and  his  wife  em- 
ployee, was  reversed,  but  nothing  was  done  to  disclose  such 
change ;  each  continued  to  perform  the  same  duties  and  appar- 
ently occupied  the  same  relation  to  the  business.  There  was 
no  actual  change  of  possession,  by  reason  of  which  fact  Sarah 
A.  Stager,  as  against  the  attaching  creditor  of  Stager,  ac- 
quired no  interest  in  or  title  to  the  property,  the  purported 
transfer  thereof  being  void.  The  finding  that  the  transfer 
to  her  was  not  fraudulent  and  that  she  was  the  owner  and 
entitled  to  possession  of  the  property,  is  not  supported  by  the 
evidence. 

Conditional  contracts  of  sale  of  personal  property  whereby 
possession  thereof  is  delivered  to  the  purchaser  while  the  title 
remains  in  the  vendor,  have  received  full  recognition  in  this 
state.  {Van  Allen  v.  Francis,  123  Cal.  474,  [56  Pac.  339] ; 
Houser  etc.  Co.  v.  Hargrove,  129  Cal.  90,  [61  Pac.  660] ; 
Lundy,  etc.  Co.  v.  White,  128  Cal.  170,  [79  Am.  St.  Rep.  41, 
60  Pac.  759].)  By  the  express  terms  of  the  contract  the  title 
to  the  property  levied  upon,  possession  of  which  was  delivered 
to  Stager,  was  retained  by  Ross,  and  as  to  his  interest  therein, 
although  he  had  no  interest  in  the  business  conducted  as  a 
penny  arcade,  the  taking  of  the  articles  levied  upon  was  as  to 
him  a  conversion  of  the  property.  Section  3336  of  the  Civil 
Code,  provides: 

"The  detriment  caused  by  the  wrongful  conversion  of  per- 
sonal property  is  presumed  to  be : 

"1.  The  value  of  the  property  at  the  time  of  the  conversion, 
with  the  interest  from  that  time,  or,  where  the  action  has  been 
prosecuted  with  reasonable  diligence,  the  highest  market  value 
of  the  property  at  any  time  between  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  party; 
and 

"2.  A  fair  compensation  for  the  time  and  money  properly 
expended  in  pursuit  of  the  property." 

Since  Ross  had  no  interest  in  the  profits  of  the  penny  arcade 
conducted  by  Stager  and  wife,  he  could  not  have  suffered  any 
damage  by  reason  of  loss  to  the  business  due  to  the  taking  and 
detention  of  the  property  levied  upon.  Hence,  the  finding 
that  he  was  damaged  in  the  sum  of  three  hundred  dollars 
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due  to  loss  to  the  business  on  account  of  the  detention  of  the 
property,  is  not  supported  by  the  evidence.  As  to  the  inter- 
est of  Ross  the  taking  of  the  property  was  wrongful  and  he 
alone  is  entitled  to  damages,  the  measure  of  which  is  fixed  by 
section  3336  of  the  Civil  Code. 
The  judgment  is  reversed. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 


[Grim.  No.  315.    Second  Appellate  District. — June  10,  1914.] 
THE  PEOPLE,  Respondent,  v.  LOUIS  COSTA,  Appellant. 

GuMiNAL  Law — ^Bapx— Female  TJndeb  Aos  or  Consent — Cboss- 
EXAMiNATiON  OF  Pbosbcutrix. — In  s  proBecution  for  rape  upon 
a  female  under  the  age  of  consent  the  very  widest  latitude  com- 
patible with  our  somewhat  technical  and  restricted  rules  of  evidence 
should  be  allowed  the  defendant  in  his  cross-examination  of  the 
witnesseir  of  the  people.  More  especially  is  this  true  with  reference 
to  the  prosecuting  witness.  In  this  class  of  prosecutions  the  de- 
fendant, owing  to  natural  instincts  and  laudable  sentiments  on  the 
part  of  the  jury,  and  the  usual  circumstances  of  isolation  of  the 
parties  involved  at  the  commission  of  the  offense,  is,  as  a  rule^  so 
disproportionately  at  the  mercy  of  the  prosecutrix's  evidence,  that 
he  should  be  given  the  full  measure  of  every  legal  right  in  an 
endeavor  to  maintain  his  innocence. 

Id. — Failure  or  Prosecutrix  to  Make  GoMPLAmT — Restriction  on 
Right  of  Cross-examination. — In  such  prosecution  it  is  not  only 
error,  but  highly  prejudicial  to  the  substantial  rights  of  the  de- 
fendant, to  refuse  to  permit  him  on  cross-examination  of  the  pros- 
ecntriz  to  fully  investigate  the  circumstances  of,  and  also  her 
motives  and  reasons  for,  withholding  any  statement  of  the  alleged 
offense  for  the  period  of  two  months,  and  then  telling  the  same  to 
the  officers  who  had  her  in  custody  under  arreet. 

Id. — ^Yenbbeal  Disxass  of  Peosecutbiz — Evidence  that  Accused  has 
NO  SuOH  Disease. — If  in  such  prosecution  testimony  is  introduced 
to  the  effect  that  the  prosecutrix  at  the  time  of  the  trial  had  a 
venereal  disease  which,  according  to  her  testimony,  could  only  have 
been  contracted  from  the  defendant,  it  is  error  to  refuse  to  permit 
the  defendant  to  show  by  the  testimony  of  physicians  that  he  is 
Bot  suffering  from  suck  a  disease,  and  perhaps  has  never  had  it. 
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Id. — Admissions  of  Dependant — ^When  Should  be  Steicken  Out. — 
Admissions  made  by  the  defendant  concerning  his  relations  with 
the  prosecutrix  should  be  stricken  out  promptly  when  it  is  dis- 
closed on  cross-examination  that  the  witness  did  not  know  whether 
the  admissions  referred  to  the  prosecutrix  or  one  of  several  other  girls 
who  frequented  the  vicinity  of  the  commission  of  the  alleged  offense. 
The  court  should  not  refuse  to  rule  on  the  motion  therefor  until  the 
argrument  to  the  jury  is  begun,  and  then  remark,  "I  think  the  testi- 
mony of  Mr.  C.  should  be  stricken  out." 

Id. — Misconduct  of  Couet — Whether  Reversible  EkaoR. — The  action 
of  a  trial  judge  in  being  hasty,  unreasonably  arbitrary  and  humil- 
iating throughout  the  trial  to  the  defendant's  counsel,  standing 
alone,  in  the  absence  of  prejudicial  error,  would  not  justify  a 
reversal  of  this  case,  but  merely  accentuate  the  effect  of  other 
errors  dlBclosed  by  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County  and  from  an  order  refusing  a  new  trial. 
Gavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  M.  Torchia,  and  Henry  E.  Carter,  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  and  Qeorge  Beebe,  Deputy 
Attorney-Qeneral,  for  Respondent 

SHAW,  J. — Defendant  was  convicted  of  the  crime  of  rape 
alleged  to  have  been  committed  June  3,  1913,  upon  a  female 
under  the  age  of  sixteen  years.  He  appeals  from  the  judg- 
ment and  an  order  denying  his  motion  for  a  new  trial. 

Defendant  was  a  night  watchman  for  a  machine-shop  along- 
side of  which  was  a  lumber  yard,  both  located  adjoining  the 
beach  at  San  Pedro.  According  to  the  prosecutrix,  who  waa 
fourteen  years  of  age,  she  had  been  wading  along  the  beach 
and  at  about  6  o'clock  p.  m.  the  defendant,  whom  she  had 
known  for  some  time,  approached  and  spoke  to  her,  when 
they  walked  into  the  lumber  yard,  and  upon  reaching  a  cer- 
tain point  defendant  took  hold  of  her  and  pulled  her  a  few 
feet  around  a  pile  of  lumber  and  committed  the  act  charged. 
On  cross-examination  she  was  questioned  as  to  whether  she 
at  the  time  said  anything  to  her  mother  about  the  matter, 
when  she  first  told  her  mother  of  what  defendant  had  done, 
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and  whether  she  told  any  one  about  the  matter,  to  all  of 
which  questions  objections  were  sustained  upon  the  ground 
that  the  evidence  sought  to  be  elicited  was  immaterial  and 
not  cross-examination.  It  appears  that  on  July  31  the  girl 
was  arrested  by  two  oflScers — upon  what  ground  is  not  shown. 
After  taking  her  home,  the  same  ofiScers  went  immediately 
in  search  of  defendant  and  placed  him  under  arrest.  Refer- 
ring to  her  arrest  and  being  taken  to  court,  she  was  on  cross- 
examination  asked,  among  other  similar  questions,  whether 
the  oflScers  said  anything  to  her,  whether  that  was  the  time 
she  made  complaint  against  defendant,  to  which  objection 
was  sustained.  She  was  then  asked  the  following  questions : 
''When  was  the  first  time  you  made  complaint  against  the 
defendant  ?"  Did  you  have  a  talk  with  the  officers  when  they 
were  taking  you  down  to  court!"  to  which  objections,  based 
upon  the  ground  that  they  were  immaterial  and  not  cross- 
examination,  were  sustained.  Thereafter  defendant  called 
the  prosecutrix  as  his  own  witness  and,  after  proving  by  her 
that  on  July  31  she  first  told  of  the  circumstance  and  then 
to  the  officers  arresting  her,  the  following  proceedings 
occurred : 

**Q.  Now,  what  did  those  officers  say  to  you  when  they 
arrested  yout    I  will  ask  you  if  they  arrested  you! 

"Mr.  Blair:  I  object  to  that  as  immaterial,  irrelevant  and 
incompetent,  and  no  foundation  laid  what  they  said.  It  is 
hearsay.    I  put  it  on  that  ground. 

*'The  Court:  The  objection  is  sustained. 

**Mr.  Carter:  Now,  your  honor 

"The  Court:  I  have  ruled  on  that,  Mr.  Carter.    Proceed. 

"Mr.  Carter:  I  have  authority 

"The  Court:  Mr.  Carter,  would  jou,  mind  going  on  with 
the  case! 

"Mr.  Carter:  I  think  this  is  very  material. 

"The  Court:  I  intend  to  be  polite.  Yoa  take  your  seat, 
Mr.  Carter. 

"Mr.  Carter:  I  will  ask 

"The  Court:  Mr.  Bailiflf,  you  will  seat  Mr.  Carter,  if  he 
does  not  seat  himself. 

"Mr.  Carter:  I  bow  to  the  eoort^  bat  I  insist  on  this. 

"The  Court:  All  right 
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''Mr.  Carter:  Q.  Did  the  police  officers  make  any  threat 
to  you  to  induce  you  to  tell  what  had  happened  between  you 
and  Louie  Y 

''Mr.  Blair:  Just  a  minute.  I  object  to  that  as  leading; 
immaterial,  irrelevant  and  incompetent ;  aud  hearsay,  and  no 
fouudatioD  laid. 

"The  Court:  I  sustain  it  on  the  last  ground. 

'*Mr.  Carter:  Q.  Were  any  threats  made  to  you  when  you 
made  this  complaint  to  the  police  officers  Y 

**Mr.  Blair:  Object  to  that  as  immaterial,  irrelevant  and 
incompetent,  and  no  foundation  laid. 

**The  Court:  I  sustain  it  on  the  last  ground. 

"Mr.  Carter:  Q.  State  what  the  police  officers  said  to  yon 
when  they  took  you  under  arrest,  or  put  you  under  arrest  at 
the  lumber  yard  on  the  31st  day  of  July  of  this  yearY 

"Mr.  Blair:  I  object  to  that  as  calling  for  hearsay  evi- 
dence, and  no  foundation  laid. 

"The  Court:  The  objection  is  sustained. 

"Mr.  Carter:  Q.  Was  there  anything  said  by  the  officers 
to  you  in  reference  to  any  transaction  between  you  and 
Louis  Costa  at  the  time  of  your  arrest  Y 

"Mr.  Blair:  I  object  to  that  as  hearsay  evidence  and  as 
immaterial,  irrelevant  and  incompetent,  and  no  foundation 
laid. 

"The  Court:  The  same  ruling,  the  objection  is  sustained." 

Notwithstanding  the  fact  that  the  alleged  offense  was  com- 
mitted on  June  3rd,  the  prosecutrix  made  no  complaint  prior 
to  July  31st,  on  which  date  she  was  placed  under  arrest, 
when  she  voluntarily,  or  by  reason  of  threats,  intimidation, 
or  promise  of  immunity,  told  the  officers  arresting  her  that 
she  had  had  sexual  intercourse  with  defendant.  If  the  state- 
ment was  obtained  by  threats,  or  she  was  induced  to  make 
the  complaint  by  promise  of  immunity  from  prosecution,  it 
was  highly  important  to  defendant  that  the  jury  be  informed 
of  such  fact  as  affecting  the  weight  to  be  given  her  testimony 
upon  which,  with  little  or  no  corroborative  circumstances,  he 
was  convicted.  The  mere  charge  of  an  offense  so  heinous  in 
nature  is  well  calculated  to  arouse  the  feelings  of  the  jury 
against  the  accused  and  excite  its  sympathy  for  the  prose- 
cutrix, particularly  when  the  latter  is  a  child  of  fourteen 
years  of  age,  thus  placing  the  defendant,  however  innocent, 
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at  the  mercy  of  her  evidence.  Said  the  supreme  court  in 
People  V.  Benson,  6  Cal.  223,  [65  Am.  Dec.  506],  in  di^ 
cussing  a  like  case:  ** There  is  no  class  of  prosecutions  at- 
tended with  so  much  danger,  or  which  afford  so  ample  an 
opportunity  for  the  free  play  of  malice  and  private  venge- 
ance. In  such  cases  the  accused  is  almost  defenseless,  and 
courts,  in  view  of  the  facility  with  which  charges  of  this 
character  may  be  invented  and  maintained,  have  been  strict 
in  laying  down  the  rule  which  should  govern  the  jury  in  their 
finding."  And  in  People  v.  Baldwin,  117  Cal.  249,  [49  Pac. 
187],  it  is  said:  **It  will  be  suflScient  to  say,  in  a  general  way, 
that  in  a  case  of  this  character  the  very  widest  latitude  com- 
patible with  our  somewhat  technical  and  restricted  rules  of 
evidence  should  be  allowed  the  defendant  in  his  cross-exami- 
nation of  the  witnesses  of  the  people.  More  especially  is 
this  true  with  reference  to  the  prosecuting  witness.  In  this 
class  of  prosecutions  the  defendant,  owing  to  natural  in- 
stincts and  laudable  sentiments  on  the  part  of  the  jury,  and 
the  usual  circumstances  of  isolation  of  the  parties  involved 
at  the  commission  of  the  offense,  is,  aa  a  rale,  so  dispropor- 
tionately at  the  mercy  of  the  prosecutrix's  evidence,  that  he 
should  be  given  the  full  measure  of  every  legal  right  in  an 
endeavor  to  maintain  his  innocence.''  See,  also,  People  v. 
Christy,  65  Hun,  852,  [20  N.  T.  Supp.  278];  People  v. 
Mitchell,  5  Cal.  App.  45,  [89  Pac.  853] ;  People  v.  Howard, 
143  Cal.  316,  [76  Pac.  1116],  The  ralings  of  the  court  in 
excluding  the  evidence  were  not  only  error,  but  highly  preju- 
dicial to  the  substantial  rights  of  defendant.  The  court 
should  have  permitted  the  fullest  investigation  as  to  the 
circumstances,  motive,  and  reasons  for  withholding  any  state- 
ment of  the  ofSense  for  a  period  of  two  months  and  then 
telling  the  ofScers  who  had  her  in  custody  under  arrest.  As 
said  in  People  v.  Howard,  143  Cal.  316,  [76  Pac.  1116] :  "If 
she  was  testifying  to  the  truth,  such  investigation  would  not 
have  injured  the  cause  of  the  prosecution.  If  she  was  testi- 
fying to  a  falsehood,  the  defendant  should  have  been  allowed 
in  every  reasonable  way  to  show  it." 

A  ph3rsician  was  called  as  a  witness  on  the  part  of  the 
people,  who  testified  that  she  made  a  physical  examination 
of  the  prosecutrix  a  few  days  before  the  trial  and  found  that 
she  had  gonorrhoea.    The  prosecutrix  had  testified  to  having 
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had  but  one  act  of  sexual  intercourse  in  her  life,  and  that  was 
with  the  defendant  on  June  3rd,  from  which  fact,  if  true,  it 
naturally  followed  that  the  disease  was  contracted  from  him. 
For  the  purpose  of  showing  the  improbability  of  such  con- 
clusion defendant  called  as  a  witness  a  physician  who  had 
made  a  physical  examination  of  him,  and  by  questions  sought 
to  elicit  evidence  to  the  effect  that  he  was  not  af&icted  with 
gonorrhoea.  Objection  was  made  thereto  upon  the  ground 
that  it  was  too  remote;  whereupon  defendant's  attorney  said 
to  the  court:  ''I  may  state  to  the  court  in  that  relation  that 
this  defendant  was  examined  by  some  of  the  city  physicians 
in  the  city  jail — "  but  was  interrupted  by  the  court,  saying: 
**That  has  not  anything  to  do  with  this  witness's  testimony.** 
The  witness  was  then  permitted  to  state  the  he  examined 
the  defendant  for  the  purpose  of  ascertaining  whether  or  not 
there  was  any  gonorrhoea!  infection,  to  which  evidence,  not- 
withstanding it  had  been  given,  an  objection  was  sustained. 
With  reference  to  this  alleged  error,  the  language  of  the 
court  in  People  v.  Fong  Chung,  5  CaL  App.  587,  [91  Pac. 
105],  is  particularly  applicable:  "The  district  attorney  in 
his  zeal  desired  the  case  to  be  presented  to  the  jury  upon 
evidence  as  to  the  one  act  with  defendant,  and  the  corroborat- 
ing fact  of  the  girl  having  a  venereal  disease.  Such  facta 
alone  would  give  him  a  beautiful  theory  as  to  the  defendant's 
outrage  upon  an  innocent  girl  of  tender  years,  and  his  giving 
her  a  venereal  disease;  but  the  defendant  had  some  rights." 
If  the  testimony  to  the  effect  that  the  girl  at  the  time  of  the 
trial  had  a  venereal  disease  which,  according  to  her  testi- 
mony, could  only  have  been  contracted  from  the  defendant, 
then  certainly  testimony  of  physicians  to  the  effect  that  de- 
fendant was  not  suffering  from  such  disease,  and  perhaps 
had  never  had  it,  was  competent  as  tending  to  contradict  the 
inference  which  might  be  drawn  from  the  people's  testimony. 
He  should  have  been  allowed  in  every  reasonable  way  to  prove 
the  impossibility  of  the  girl  contracting  the  disease  from  him. 
Witness  Gorbett  was  called  on  behalf  of  the  people  and 
permitted  to  give  evidence  as  to  statements  made  in  his 
presence  by  defendant  concerning  his  relations  with  the  girl. 
On  cross-examination,  however,  the  fact  was  brought  out  that 
there  were  several  girls  who  frequented  the  vicinity  and  the 
witness  did  not  know  what  girl  was  referred  to,  and  it  was 
made  apparent  that  the  direct  evidence  of  the  witness  did 
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not  tend  in  any  way  to  connect  defendant's  statements  with 
the  prosecutrix.  Whereupon,  after  such  fact  was  disclosed 
on  cross-examination,  defendant  moved  that  all  evidence  of 
the  witness  as  to  admissions  of  defendant  be  stricken  out  for 
the  reason  that  it  was  not  shown  that  such  admissions  had 
any  reference  to  the  prosecuting  witness  or  were  in  anywise 
connected  with  the  crime  charged.  The  court  refused  to 
rule  upon  the  motion,  stating  that  it  would  do  so  before  the 
case  was  over.  No  ruling  was  made  imtil  the  argument  to 
the  jury  was  begun,  when  the  court  remarked:  **I  think  the 
testimony  of  Mr.  Corbett  should  be  stricken  out."  Whether 
such  thought  was  expressed  to  the  jury,  is  not  made  to  ap- 
pear. The  testimony  of  this  witness  was  of  a  character 
which,  under  the  circumstances,  rendered  it  highly  preju- 
dicial to  defendant  and  should  have  been  stricken  out  and 
withdrawn  from  the  jury  immediately  upon  the  close  of  the 
eross-examination  when  the  motion  was  made.  The  casual 
soliloquy  of  the  court  after  the  argument  to  the  jury  had 
begun  was  in  no  wise  calculated  to  remove  from  the  minds  of 
the  jurors  the  poisonous  effect  of  the  incompetent  testimony. 

At  another  point  in  the  proceedings  a  motion  was  made  by 
defendant's  counsel  to  strike  out  an  answer  given  by  the  wit- 
ness, which  motion  was  granted,  the  court,  however,  stating: 
''One  of  the  jurors  did  not  hear  that  last  answer.  Will  the 
reporter  read  itt"  Aside  from  the  fact  that,  so  far  as 
shown  by  the  record,  no  juror  indicated  his  failure  to  hear 
the  answer  which  was  stricken  out  as  incompetent,  we  are 
at  a  loss  to  perceive  any  reason  for  having  it  read  to  the  jury. 

Appellant  complains  that,  throughout  the  trial,  the  action 
of  the  trial  judge  was  hasty,  unreasonably  arbitrary,  and 
humiliating  to  his  counsel.  Such  fact,  if  true,  standing  alone 
in  the  absence  of  prejudicial  erorr,  would  not  justify  a  re- 
versal of  the  case,  but  merely  accentuate  the  effect  of  other 
errors  disclosed  by  the  record. 

The  record  discloses  other  errors,  some  of  which  are  like- 
wise prejudicial,  but  as  the  judgment  and  order  appealed 
from  must  be  reversed  for  the  reasons  above  stated,  it  is  un- 
necessary to  discuss  them,  since  a  recurrence  thereof  is 
improbable  in  a  retrial  of  the  case. 

The  judgment  and  order  are  reversed. 

Conreyi  P.  J.,  and  James,  J.,  concurred. 
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[dim.  No.   245.    Third   Appelate  District.— June  10,   1914.] 

THE    PEOPLE,    Respondent,    v.    FRED    HOOSIER, 
Appellant. 

GkiiinTAL  Law — ^Rapb — Femalb  Under  Agk  of  Consent — SuFnciENCY 
OF  Evidence  to  Support  Conviction. — In  this  prosecution  for  rape 
npon  a  female  about  eleven  years  of  age,  the  evidence  is  sufficient 
to  support  a  verdict  of  guilty,  notwithstanding  inconsistencies  and 
contradictions  in  the  testimony  of  the  prosecutrix,  and  disagreement 
between  her  testimony  and  that  of  the  defendant's  accomplice. 

!»• — CoNFLiOTiNG  Evidence — ^Disagreement  Between  Witnesses  om 
Same  Side — Review  on  Appeal. — Where  two  witnesses  introduced 
by  the  same  side  disagree,  even  upon  important  points  of  a  con- 
troversy, the  effect  thereof  is  to  produce  a  conflict  in  the  evidence, 
and  the  eonclunon  of  the  jury  thereon  is  as  conclusive  upon  th0 
courts  of  review  as  if  the  conflict  had  been  produced  by  the  testi- 
mony of  two  witnesses,  introduced  the  one  by  one  side  and  the 
other  by  the  opposing  side  of  the  controversy. 

Id. — ^AocouPLiCB  Testimony — Weight  and  Credibiutt. — An  accom- 
plice is  mot  to  be  disbelieved  merely  because  he  was  an  accom- 
plice in  the  crime  charged  against  the  defendant.  If  there  is 
ether  evidence  which  measures  up  to  the  requirement  of  section  1111 
of  the  Penal  Code,  tending  to  connect  the  defendant  with  the  com- 
missioB  of  the  crime  charged,  then  the  testimony  of  the  accomplice  ie 
to  be  considered  by  the  jury  as  is  any  other  testimony  and  given 
each  weight  as  they  may  conclude  that  it  is  entitled  to. 

Id. — Defense  of  Alibi — Conflictino  Evidence — Appeal. — ^Wherre  the 
defense  of  alibi  is  interposed  in  a  rape  case  and  there  is  a  sharp 
conflict  in  the  evidence  on  that  issue,  the  decision  of  the  jury 
against  the  defendant  is  binding  upon  the  appellate  court. 

I^ — TESTiifONY  OF  Physician  Who  Had  Examined  Prosecutrix — 
Whether  Inconsistent  With  Her  Testimony. — In  this  pros- 
ecution for  rape  upon  a  female  about  eleven  years  of  age  the 
testimony  of  a  physician  who  made  an  examination  of  the  sexual 
organs  of  the  prosecutrix  some  eight  or  nine  months  after  the 
alleged  commission  of  the  offense  is  not,  considered  in  its  entirety, 
neoesearily  incoiudatent  with  the  testimony  of  the  prosecutrix. 

Id. — Confession  of  Defendant  in  Jail— Whether  Voluntary. — The 
confession  of  the  defendant  in  this  ease,  made  while  a  prisoner  in 
the  county  jail  to  the  sheriff,  was  voluntary  and  admissible  in  evi- 
dence against  him. 

I^. — Time  of  Commission  of  Oime — Allegation  and  Proof. — Tho 
failure  of  the  district  attorney  to  show  that  the  crime  charged  was 
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eommitted  at  the  precise  time  fixed  in  the  infonnation  if  not  fatal 
to  the  integritj  of  the  verdiet. 

Id. — Information — Time  op  Filing — Evidence  as  to  Date  of  Csimx. — 
The  rule  that  an  information  filed  within  the  statntorj  period  of 
time  the  lapse  of  whieh  before  th6  filing  of  the  same  would  have 
barred  a  prosecution  of  the  charge,  is  sufficient  to  support  a  v«rdict 
in  criminal  cases  in  whieh  time  is  not  of  the  essence  of  the  charge, 
even  where  the  time  has  been  definitelj  fixed  in  the  information  and 
the  evidence  is  not  dear  and  definite  as  to  the  exact  date  of  the 
crime,  is  applicable  to  a  rape  case. 

Id. — Testimony  of  Pboseoutbiz  and  Acgomfuob  of  Defendant— In- 
struction Bequibinq  Jubt  to  Scbutinizs. — An  instruction  to  the 
jurj  in  a  rape  case  to  carefully  scrutinize  and  scan  the  testimonj 
of  the  prosecutrix  and  an  accomplice  of  the  defendant  would  in- 
volve an  invasion  of  the  constitutional  province  of  the  jury  to 
determine  for  themselves  the  weight  and  effect  of  evidence. 

Id. — AuBi — Bubden  of  Proof — Reasonable  Doubt— Instbttctions. — 
Instructions  are  erroneous  which  assume  that  an  alibi,  like  insanity, 
is  a  special  defense,  the  proof  of  which  by  a  preponderance  of  the 
cr?idence  upon  that  issue  is  a  burden  resting  upon  the  defendant. 
If  the  testimony  addressed  to  the  alibi  is  sufficient  to  raise  a 
reasonable  doubt  of  the  defendant's  presence  at  the  scene  of  the 
crime  at  the  time  it  was  committed^  then  a  reasonable  doubt  of  his 
guilt  arises,  and  he  is  entitled  to  an  acquittal. 

Id. — Testimony  of  Accused — Instbuction  DiscBEDiriNa — Habmless 
Ebbob. — An  instruction  in  a  rape  case  that  in  wdghing  the  evidence 
of  the  defendant  it  is  proper  for  the  jury  to  consider  whether  his 
position  and  interest  may  not  affect  his  credibility  and  color  his 
testimony  is  erroneous,  but  in  view  of  the  strong  and  convincing 
proof  of  guilt  its  giving  did  not  result  in  a  miscarriage  of  justice 
in  the  present  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County  and  from  an  order  refusing  a  new  trial.  John 
L.  Childs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courl 

W.  A.  Wood,  E.  M.  Frost,  and  Henry  L.  Ford,  for  Appel- 
lant 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — The  defendant  was  convicted  of  the  crime  of 
statutory  rape  upon  one  May  Bartol,  a  female  of  the  age  of 
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about  eleven  years,  and  brings  the  case  to  this  court  on  an  ap- 
peal from  the  judgment  and  the  order  denying  him  a  new  trial. 

This  case  contains  the  final  chapters  of  the  story  of  a  verita- 
ble saturnalia  of  lechery  which  was  carried  on,  during  the 
month  of  February,  1913,  at  Crescent  City,  Del  Norte  County. 
The  initial  chapter  of  the  series  of  malodorous  transactions  is 
given  in  the  case  of  the  People  v.  Bartol,  (Crim.  No.  244,) 
ante,  p.  659,  [142  Pac  510],  the  opinion  in  which  was  filed 
in  this  court  on  June  1, 1914.  From  the  beginning  to  the  end, 
the  story  is  replete  with  details  which  are  revolting  in  the 
extreme  and  shockingly  illustrate  the  degree  of  perverseness 
to  which  human  nature  can  descend.  Indeed,  so  monstrously 
diabolical  are  the  circumstances  of  the  series  of  transactions 
leading  to  this  and  the  Bartol  cases  that  justly  it  may  be  de- 
clared that  truly  they  have  discovered  and  so  added  to  the 
criminal  annals  of  California  proof  of  the  very  ultima  ihuU 
of  human  depravity.  It  is,  indeed,  a  heavy  tax  on  human 
credulity  to  believe  that  anywhere  within  the  zone  of  civilized 
society  a  mother  could  so  far  descend  into  the  depths  of  de- 
pravity as  to  suffer  herself  to  assist  in  forcing  her  daughter, 
even  where  the  latter  is  of  the  age  of  consent  and  of  judgment 
matured  to  some  extent,  to  submit  to  acts  of  sexual  intercourse 
with  the  opposite  sex,  and  infinitely  more  difScult  is  it  to 
conceive,  and  even  much  more  to  believe,  that  a  mother  would 
coerce  her  eleven-year  old  child,  a  mere  infant,  to  submit  to 
such  monstrous  acts  of  immorality.  Yet,  such  is  the  story 
told  in  the  Bartol  case,  and  which  story  was  found  by  the  jury 
who  heard  it  to  be  true. 

The  child  upon  whom  the  outrage  was  committed  in  the 
Bartol  case  is  the  same  child  upon  whom  the  defendant  in  this 
case  was  charged  with  and  convicted  of  perpetrating  a  similar 
outrage. 

It  was  on  or  about  the  eighth  day  of  February,  1913,  at  a 
cottage  situated  in  the  suburbs  of  Crescent  City,  that  Ruby 
E.  Bartol,  the  defendant  in  the  other  case  referred  to,  forced 
her  daughter,  May  Bartol,  then  eleven  years  of  age,  to  submit 
to  an  act  of  sexual  intercourse  with  one  Orville  Taggart. 

According  to  the  record  before  us,  a  few  nights  after  said 
act  by  Taggart,  May  Bartol  was  similarly  outraged,  at  her 
mother's  home,  by  said  Taggart,  one  Otto  Creitzer,  and  the 
defendant. 
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The  story,  as  told  by  the  little  girl,  and  as  corroborated  by 
Otto  Greitzer  and  by  the  confession  of  the  defendant  himself, 
is  briefly  as  follows:  That,  on  or  about  the  twelfth  day  of 
February,  1913,  the  defendant,  Taggart,  and  Creitzer  visited 
the  Bartol  home  shortly  after  nightfall.  There  was  also  pres- 
ent at  the  house  at  the  time  a  divorced  woman  by  the  name  of 
Josie  Horn.  A  short  while  after  the  defendant  arrived  at 
the  house,  Mrs.  Bartol,  mother  of  May,  left  her  home,  accom- 
panied by  a  brother  of  Otto  Creitzer,  for  the  purpose  of 
visiting  a  neighbor,  to  whom  she  had  previously  sold  a  cow, 
and  collecting  some  money  due  her  on  that  transaction.  Be- 
sides the  parties  above  named,  there  remained  at  the  house 
the  prosecutrix  and  three  other  children  of  the  Bartol  woman, 
each  younger  than  May.  Mrs.  Bartol  and  her  husband,  it 
seems,  had  previously  separated  and  were  then  not  living 
together. 

After  Mrs.  Bartol's  departure,  as  above  explained,  the  de- 
fendant, Creitzer  and  Taggart  each  (one  immediately  after 
the  other)  had  intercourse  with  the  said  Josie  Horn.  These 
acts  took  place  in  the  house  and  were  carried  on  with  such 
reckless  indifference  that  the  little  girl  either  actually  wit- 
nessed them  or,  from  the  circumstances,  could  not  but  know 
that  they  were  taking  place.  In  fact,  Creitzer  testified  that 
the  child  threatened  to  make  a  disclosure  of  the  whole  nasty 
transaction,  and,  in  the  hope  that  its  consummation  would 
prevent  the  child  from  carrying  out  the  threat,  the  horrible 
idea  was  conceived  and  suggested  by  Josie  Horn  that  the 
young  men  have  sexual  relations  with  May.  This  proposition, 
bestial  as  it  was,  was  readily  assented  to  by  the  three  men, 
and  thereupon  Josie  Horn,  assisted  by  the  defendant,  forcibly 
threw  the  little  girl  upon  a  bed  and  raised  up  her  clothes. 
Creitzer  was  the  first  to  have  connection  with  the  child.  He 
was  immediately  followed  by  Taggart  and  the  latter  by  the 
defendant.  While  these  acts  were  being  perpetrated,  Mrs. 
Horn  held  the  child  down,  and,  after  it  was  all  over,  addressed 
the  victim  of  the  infamy  as  follows:  "Now,  I  guess  you 
haven't  got  anything  on  me.  You  wouldn't  like  to  tell  your 
father  or  Mr.  Cousins  that  this  was  done  to  you.  If  you  tell 
him  that,  I  will  tell  on  you." 

Not  many  days  after  the  outrageous  occurrences  above  re- 
lated. May  Bartol  went  to  the  home  of  her  grandfather,  in 
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Oregon,  and  only  a  short  time  thereafter,  whether,  in  mere 
childish  innocence,  having  no  appreciation  of  the  infamy  fas- 
tened upon  her  character  before  she  had  hardly  reached  the 
threshold  of  her  life,  or  whether  from  a  keen  consciousness  of 
the  enormity  of  the  wrong  committed  upon  her,  divulged  to  a 
girl  companion,  of  approximately  her  own  age,  some  of  the 
details  of  the  shocking  licentiousness  occurring  at  her  mother's 
home  during  the  month  of  the  preceding  February,  and  to 
which  she  was  an  unwilling  party.  Thus  the  particulars  of 
the  terrible  crimes  of  the  defendant,  his  male  companions  and 
the  Bartol  and  Horn  women,  finally  reached  the  ears  of  the 
authorities  of  Del  Norte  County,  who  immediately  instituted 
a  searching  investigation,  with  the  result  that  the  culprits 
were  brought  before  the  bar  of  justice.  As  already  shown, 
Mrs.  Bartol,  the  mother  of  the  child  victim  of  the  outrages, 
was  tried  and  convicted,  Creitzer  pleaded  guilty,  and  the  de- 
fendant, upon  a  trial  before  a  jury,  adjudged  guilty,  as  before 
stated. 

The  first  point  to  which  attention  is  directed  and  which  con- 
stitutes one  of  the  grounds  upon  which  a  reversal  is  asked  is 
that  the  evidence  does  not  support  the  verdict.  The  above 
statement  of  the  facts  which  were  brought  out  at  the  trial  is 
sufficient  to  demonstrate  that  there  is  no  merit  to  this  proposi- 
tion. The  jury  were,  as  is  universally  understood,  the  exclu- 
sive judges  of  the  credibility  of  all  the  witnesses,  and  if,  as 
this  verdict  implies  that  they  did,  they  believed  the  testimony 
given  by  the  witnesses  called  by  the  people  to  support  the 
charge  in  the  information,  then  this  court  can  justly  say  that 
the  evidence  is  conclusive  of  the  defendant's  guilt.  The  tes- 
timony of  the  prosecutrix  is  not  unreasonable  upon  its  face. 
It  does  not,  so  far  as  we  are  able  to  pass  judgment  upon  it, 
involve  the  narration  of  an  improbable  story,  unless  it  may  be 
announced  to  be  true,  as  an  abstract  proposition,  that  no  civil- 
ized human  can  be  found  so  foul  and  depraved  as  to  commit 
acts  of  such  heinousness  as  those  which  constitute  the  subject- 
matter  of  her  testimony,  and  this  we  cannot  say.  She  appar- 
ently told  her  story  in  a  straightforward  manner,  hesitating 
at  times,  it  is  true,  but  only  because,  we  have  the  right  to 
assume  from  her  immature  years  and  innate  female  modesty, 
of  the  extremely  embarrassing  situation  by  which  she  was  sur- 
rounded— compelled,  as  she  was,  to  relate,  in  the  presence  of 
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the  court,  the  jury,  lawyers  and  spectators,  the  shameful  cir- 
cumstances of  as  flagitious  an  affair  as  ever  received  an  airing 
in  a  court  of  justice.  She  was  not  shown  to  have  any  reason 
or  motive  for  wrongfully  charging  the  defendant  with  so 
eggregious  a  crime,  and,  while  there  are  some  apparent  incon- 
sistencies in  her  testimony  and  it  was  also  made  to  appear 
that  the  several  statements  she  made  concerning  the  affair 
were  not  harmonious  in  all  particulars,  still,  as  a  whole,  her 
story  appears  to  be  reasonable  and  is  clearly  one  which  it  was 
within  the  legal  right  of  the  jury  to  believe,  if  convinced  that 
it  was  truthful.  In  other  words,  her  testimony  was  of  such 
character  as  that  it  became  peculiarly  a  function  of  the  jury 
to  decide  whether,  notwithstanding  the  inconsistencies  and 
contradicticns  pointed  out  therein,  her  story  was,  in  the  main, 
entitled  to  such  credit  and  weight  as  to  persuade  the  convic- 
tion that  the  defendant  was  guilty. 

But  much  is  made  of  the  fact  that,  in  certain  respects,  the 
testimony  of  the  defendant's  accomplice,  Creitzer,  and  that  of 
the  child  do  not  agree.  In  some  minor  particulars,  the  testi- 
mony of  the  said  witnesses  varied,  but,  obviously,  this  was  a 
matter  entirely  for  the  jury's  consideration  and  decision. 
Where  two  witnesses  introduced  by  the  same  side  disagree 
even  upon  important  points  of  a  controversy,  the  effect  thereof 
is  to  produce  a  conflict  in  the  evidence,  and  in  such  case  the 
conclusion  of  the  jury  upon  such  conflict  is  as  conclusive  upon 
the  courts  of  review  as  if  the  conflict  had  been  produced  by 
the  testimony  of  two  witnesses,  introduced  the  one  by  one 
side  and  the  other  by  the  opposing  side  of  the  controversy. 
If,  therefore,  Creitzer,  who  was  a  witness  for  the  people,  con- 
tradicted the  prosecutrix  even  upon  important  and  vital  mat- 
ters of  fact,  it  was  for  the  jury  to  determine  which  of  the  two 
was  to  be  believed  as  to  those  matters,  and  their  decision 
thereon  is  the  end  of  the  proposition.  But  it  is  to  be  re- 
marked that  as  a  matter  of  fact,  on  all  important  points, 
Creitzer  corroborated  the  prosecutrix,  the  points  of  divergence 
in  their  testimony  merely  involving,  as  stated,  matters  of  no 
special  significance,  such,  for  instance,  as  the  position  of  the 
child  on  the  bed  when  she  was  outraged,  whether  sidewise  or 
lengthwise  of  the  bed. 

Nor  were  the  jury  compelled  to  entirely  repudiate  the  testi- 
mony of  Creitzer  merely  because  he  was  an  accomplice  in  the 
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crime  committed  by  the  defendant,  as  is  the  contention.  The 
law,  as  a  matter  of  policy,  based  upon  the  probability  that  the 
guilty,  to  relieve  themselves  to  some  extent  from  the  conse- 
quences of  their  crimes,  may  be  tempted  to  bear  false  witness 
against  the  innocent,  has  wisely  provided  that  no  conviction 
can  be  sustained  on  the  testimony  of  an  accomplice,  "unless 
he  is  corroborated  by  other  evidence  which  in  itself,  and  with- 
out the  aid  of  the  testimony  of  the  accomplice,  tends  to 
connect  the  defendant  with  the  commission  of  the  offense,** 
and  that  "the  corroboration  is  not  sufficient,  if  it  merely  shows 
the  commission  of  the  offense,  or  the  circumstances  thereof." 
(Pen.  Code,  sec.  1111.)  But  this  does  not  mean  that  an  ac- 
complice may  not  be  believed.  If  there  is  other  evidence 
which  measures  up  to  the  requirement  of  said  section  tending 
to  connect  the  defendant  with  the  commission  of  the  crime 
charged,  then  the  testimony  of  the  accomplice  is  to  be  consid- 
ered by  the  jury  as  is  any  other  testimony  and  given  such 
weight  as  they  may  conclude  that  it  is  entitled  to. 

The  defendant  attempted  to  establish  an  alibi  by  the  presen- 
tation of  evidence  tending  to  show  that,  on  the  evening  of  the 
day  upon  which  the  offense  is  charged  by  the  information  to 
have  been  committed,  and  on  several  evenings  thereabouts,  he, 
as  well  as  Josie  Horn  and  Orville  Taggart,  were  at  places 
other  than  the  Bartol  house.  It  is  argued  here  that  the  tes- 
timony thus  produced  made  it  impossible  for  the  testimony 
given  by  the  prosecutrix  and  Otto  Creitzer  to  be  true,  and  it 
appears  to  be  the  position  of  counsel  for  the  defendant  that  it 
is  within  the  province  of  this  court  so  to  hold.  Of  course, 
this  position  follows  from  the  palpably  erroneous  assumption 
that  it  is  within  the  power  and  the  duty  of  this  court  to  pass 
upon  the  credibility  of  witnesses  and  to  determine  the  weight 
to  be  accorded  their  testimony.  It  may  be  conceded  that 
there  is  an  irreconcilable  conflict  between  the  testimony  pro- 
duced by  the  people  and  that  produced  by  the  defendant,  and 
that  the  one  or  the  other  is  necessarily  false.  This  necessarily 
follows,  of  course,  from  the  fact,  common  to  all  criminal  cases, 
where  the  charge  is  denied  and  the  questions  of  fact  are  con- 
tested, that  the  two  sides  proceed  upon  entirely  different  and 
diametrically  opposite  theories.  With  singular  propriety, 
therefore,  has  the  constitution  not  only  committed  to  the  jury 
the  exclusive  province  of  deciding  the  questions  of  fact  in  all 
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cases,  but  has  declared  that  their  decision  of  those  questions 
shall  be  final  or,  as  questions  of  fact,  not  subject  to  review  by 
the  courts  of  appeal.  A  better  illustration  of  the  wisdom  of 
this  rule  than  in  the  present  case  could  hardly  be  found.  The 
testimony  was  in  sharp  conflict,  and,  as  before  suggested,  one 
or  the  other  of  the  two  sets  of  opposing  witnesses  were  either 
mistaken  or  told  untruths.  Who  could  be  in  a  better  situation 
to  determine  this  all-important  question  than  the  jiuy  or  the 
court  in  whose  presence  the  testimony  was  given  f  They  heard 
and  saw  all  the  witnesses  as  they  testified  and  observed  and 
noted  the  manner  in  which  they  answered  the  direct  and  cross 
questions,  and  thus  were  enabled  to  consider,  compare,  and 
weigh,  with  at  least  approximate  accuracy,  all  the  evidence 
and  so  reach  a  just  conclusion  upon  the  facts.  Evidently  the 
jury  regarded  the  testimony  addressed  to  the  alibi  theory  as 
not  worthy  of  their  belief,  and  there  is  nothing  in  the  record 
which  tends  to  show  that  their  repudiation  of  that  theory  was 
the  result  of  an  arbitrary  consideration  thereof  or  of  the  testi- 
mony offered  in  its  support.  Hence,  their  decision  of  that 
issue  is  binding  upon  us. 

It  is  vigorously  contended,  however,  that  the  testimony  of  Dr. 
Fine,  a  physician,  conclusively  shows  that  the  child  had  never 
been  subjected  to  such  treatment  as  she  declared  that  she 
had  received  at  the  hands  of  the  defendant  and  his  male  com- 
panions. Some  eight  or  nine  months  after  the  outrages  were 
perpetrated.  Dr.  Fine,  at  the  request  of  the  sheriff  and  under 
an  order  of  the  court,  made  an  examination  of  the  sexual  or- 
gans of  the  prosecutrix.  He  testified,  on  direct  examination, 
that  he  discovered  the  existence  of  no  unusual  conditions  in 
the  private  parts ;  that  they  appeared  to  be  normal  in  all  re- 
spects for  a  female  of  her  age;  that  there  were  no  indications 
of  approaching  puberty  and  he  found  only  a  rudimentary 
hymen,  a  condition  not  unusual  to  girls  of  the  age  of  the 
prosecutrix.  But,  on  cross-examination,  he  declared  that  it 
was  possible  ''for  the  privates  of  a  man  to  have  penetrated 
her  private  parts  to  the  extent  of  an  inch  and  a  half  or  two 
inches  eight  or  nine  months  ago  and  left  no  marks  of  identifi- 
cation at  this  time."  (The  little  girl  testified  that  the  de- 
fendant penetrated  her  private  parts  with  his  privates  to  the 
extent  of  an  inch  and  a  half  or  two  inches.)  Apparently  the 
testimony  of  Dr.  Fine,  considered  in  its  entirety,  is  not  neces- 
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sarily  inconsistent  with  the  child's  story.  The  jury  could 
consistently  have  believed  the  testimony  of  both.  In  other 
words,  if,  as  the  doctor  said,  it  was  possible  that  an  act  of 
that  kind  could  be  done  and  leave  no  physical  traces  thereof 
discernible  nine  months  thereafter,  the  jury,  without  disbe- 
lieving other  parts  of  the  doctor's  testimony,  could  have  con- 
sistently believed,  as  obviously  they  did  believe,  the  prosecu- 
trix and  Greitzer  when  they  declared  that  the  act  was  actu- 
ally done. 

The  ruling  whereby  the  confession  of  the  defendant  was 
admitted  in  evidence  is  assigned  as  erroneous  and  prejudi- 
cial. The  objection  interposed  by  the  defendant  to  the  allow- 
ance of  the  confession  in  evidence  was  on  the  general  ground 
that  the  proper  foundation  for  its  admission  had  not  been 
preliminarily  laid.  We  assume  that  what  counsel  meant  by 
this  objection  was  that  the  alleged  confession  was  not  shown 
to  have  been  the  voluntary  confession  of  the  accused.  We 
think  the  court  was  justified  in  overruling  the  objection  and 
so  admitting  the  confession.  The  defendant  was  a  prisoner 
in  the  county  jail  and,  therefore,  in  the  custody  of  the  sheriff, 
awaiting  trial  upon  the  charge  set  forth  in  the  information, 
when  the  statement  objected  to  was  made.  The  sheriff  testi- 
fied that,  ''sometime  after  his  arrest,  Fred  Hoosier  sent  for 
me.  I  had  my  deputy  .  .  .  bring  him  over  to  my  o£Sce.  He 
said  that  he  wanted  to  make  a  statement  or  confession.  .  .  . 
No  one  was  present  but  I  and  Mr.  Hoosier,  in  the  first  part 
of  the  time.  Well,  I  said,  wait  here  and  I  locked  the  door 
and  I  will  go  and  see  if  the  prosecuting  attorney  will  stand 
for  it.  I  saw  Mr.  Hersch" — ^the  district  attorney.  The 
sheriff  saw  and  talked  with  the  district  attorney  regarding 
the  proposition  and  then  returned  to  his  o£Sce  and  said  to  the 
defendant  "that  there  is  nothing  doing."  The  sheriff  then 
called  into  his  office  one  Breen,  tax-collector  of  Del  Norte 
County,  introduced  him  to  Hoosier,  saying:  ''This  young 
fellow,  Mr.  Hoosier,  wants  to  make  a  confession,  and  I  in- 
formed Mr.  Hoosier  of  his  rights.  I  told  Mr.  Hoosier  that 
any  statement  that  he  might  make  before  me  and  Mr.  Breen 
would  be  used  against  him.  Well,  he  said  he  wanted  to  make 
a  confession  and  relieve  his  mind.  I  told  him  all  right,  go 
ahead  and  do  it,  and  he  did."  Breen 's  testimony  as  to  what 
occurred  after  he  was  brought  into  the  presence  of  the  de- 
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fendant  is  substantially  the  same  as  the  testimony  of  the 
sheriflf. 

The  foregoing  involves  a  statement  of  all  that  was  shown, 
prior  to  the  ruling  admitting  the  confession  in  evidence,  of 
the  circumstances  under  which  the  statement  to  the  sheriff 
and  Breen  was  made  by  the  accused. 

We  can  perceive  no  sound  reason  for  holding  that  the  con- 
fession was  not  a  voluntary  one  and  freely  given  by  the  de- 
fendant. Before  the  court  rulecTon  the  admissibility  of  the 
confession,  the  uncontradicted  testimony  was  that  Hoosier  of 
his  own  volition  sent  for  the  sheriff  and  stated  that  he  de- 
sired to  tell  all  he  knew  about  the  crime  with  which  he  was 
charged  and  his  connection  therewith.  Before  listening  to 
Hoosier,  the  sheriff  desired  first  to  interview  the  district  at- 
torney and,  having  interviewed  that  oflScial,  was  evidently 
told  by  him  (we  judge  from  what  the  sheriff  said  to  Hoosier 
on  his  return,  '*that  there  is  nothing  doing'')  that  he  (the 
sheriff)  would  not  be  authorized  to  hold  out  to  the  accused, 
in  consideration  of  a  confession,  any  hope  of  leniency,  as  far 
as  punishment  was  concerned.  The  defendant  undoubtedly 
so  understood  the  remark  of  the  sheriff,  for,  after  the  latter 
had  said  to  him,  ''there  is  nothing  doing,"  and  informed 
him  that  any  statement  that  he  might  then  make  concerning 
his  connection  with  the  affair  leading  to  the  charge  against 
him  would  be  used  against  him  at  the  trial  of  his  case,  the 
defendant  said  that  ''he  wanted  to  make  a  confession  and 
relieve  his  mind."  If  a  statement  under  such  circumstances 
is  not  a  free  and  voluntary  one,  then  it  would  be  difficult  to 
form  a  conception  of  such  a  statement.  It  is  true  that  the 
sheriff  and  Breen  do  not  expressly  say  that  the  prisoner  was 
not  threatened  or  promised  some  immunity  and  thus  induced 
to  tell  his  story,  but  it  of  necessity  follows  from  the  circum- 
stances under  which  the  confession  was  given,  as  detailed 
by  the  sheriff  and  Breen,  that  neither  the  sheriff  nor  Breen, 
for  the  purpose  of  forcing  an  admission  of  guilt  from  the 
defendant,  made  any  threats  or  resorted  to  other  acts  of  in- 
timidation, or  held  out  any  hope  of  immunity  or  clemency  to 
the  prisoner.  In  other  words,  if  the  confession  came  about 
and  was  made  as  the  sheriff  and  Breen  describe,  then  there 
can  be  no  reason  for  saying  or  supposing  that  it  was  either 
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given  under  duress  or  influenced  by  hope  of  immunity  held 
out  by  those  to  whom  he  confessed. 

The  defendant,  it  is  true,  testified,  in  support  of  his  denial 
of  having  carnal  connection  with  May  Bartol,  that  prior  to 
making  the  statement  above  considered^  the  sheriff  said  to  him 
that,  if  he  contested  the  case,  he  would,  if  convicted  of  the 
crime,  receive  a  life  sentence,  but  that,  if  he  would  enter  a 
plea  of  guilty,  he  would  receive  a  less  severe  punishment;  but 
this  testimony  was  given  after  the  confession  was  admitted 
into  the  record  and  it  cannot,  therefore,  be  considered  aa  an 
element  entering  into  the  determination  of  the  question 
whether  the  court,  by  receiving  the  confession  as  evidence, 
did  or  did  not  commit  error.  If  the  defendant,  upon  the 
preliminary  issue  involving  the  question  of  the  admissibility 
of  his  confession,  had  thus  given  his  version  of  the  circum- 
stances under  which  his  statement  was  made  to  the  sheriff, 
the  court,  as  would  have  been  its  duty  to  do,  would  doubtless 
have  considered  it  in  reaching  a  conclusion  upon  that 
issue;  and  even  in  that  case,  the  conclusion  of  the  trial 
court  upon  the  question  would  have  concluded  its  review 
here  under  the  rule  applicable  to  conflicting  evidence  upon 
disputed  questions  of  fact. 

The  contention  that  the  failure  of  the  district  attorney  to 
show  that  the  crime  charged  was  committed  at  the  precise 
time  fixed  in  the  information  is  fatal  to  the  integrity  of  the 
verdict  possesses  no  merit.  The  argument  is  that,  from  the 
fact  that  the  testimony  does  not,  as  is  the  claim,  definitely 
fix  the  precise  time  as  alleged,  the  defendant  could  not  pro- 
tect himself  against  a  second  prosecution  and  judgment  for 
the  same  identical  offense  as  the  one  charged  here.  But  the 
circumstances  of  the  crime  are  such  as  to  clearly  and  defi- 
nitely mark  and  identify  it  and  so  make  his  conviction 
thereof  available  as  a  plea  of  former  conviction  and  once  in 
jeopardy  in  case,  after  such  conviction,  an  attempt  should 
be  made  to  proceed  against  him  on  precisely  the  same  charge. 
The  information  was  filed  within  the  statutory  period  of  time 
the  lapse  of  which  before  the  filing  of  the  same  would  have 
barred  a  prosecution  of  the  charge,  and  this  has  always  been 
held  sufficient  in  criminal  cases,  in  which  time  is  not  of  the 
essence  of  the  charge,  to  support  a  verdict,  even  where  the 
time  has  been  definitely  fixed  in  the  information  and  the  evi* 
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deDce  not  clear  and  definite  as  to  the  exact  date  of  the  crime. 
We  can  see  no  reason  why  the  rule  should  be  applied  with 
any  more  rigor  or  exactitude  to  cases  of  rape  than  to  other 
criminal  cases. 

The  remaining  assignments  involve  attacks  upon  the  action 
of  the  court  in  the  matter  of  its  charge  to  the  jury. 

It  is  said  that  the  court  seriously  erred  by  failing  to  in- 
struct the  jury  carefully  to  scrutinize  and  scan  the  testimony 
of  the  prosecutrix  and  Otto  Greitzer  and  to  warn  them  of  the 
danger  of  a  conviction  on  such  testimony.  In  the  first  place, 
such  an  instruction  would  involve  an  invasion  of  the  consti- 
tutional province  of  the  jury  to  determine  for  themselves  the 
weight  and  effect  of  evidence.  Such  an  instruction  has  often 
been  given  in  rape  cases  and  just  as  often  has  the  constitu- 
tional inhibition  against  instructions  by  trial  courts  upon 
questions  of  fact  been  ignored.  If  the  trial  judge  enter- 
tains a  doubt  of  the  truthfulness  of  the  testimony  of  the 
prosecutrix  in  a  rape  case  serious  enough  to  give  such  an 
instruction,  and  there  is  no  other  testimony  supporting  the 
charge,  then  he  ought  to  take  the  case  from  the  jury,  lest,  in 
such  cases  in  particular,  public  sentiment  in  the  community 
or  the  natural  prejudices  of  men  against  crimes  of  that  na- 
ture, may  influence  a  verdict  against  the  accused  upon  tes- 
timony of  exceedingly  doubtful  verity.  In  the  second  place, 
the  court  was  not  requested  to  give  any  such  instruction,  and 
it  is  not  conceived,  even  if  the  instruction  were  legally  a 
proper  one,  that  it  rested  upon  the  court  to  give  the  instruc- 
tion upon  its  own  motion  or  in  the  absence  of  a  request  for  it. 

The  defendant  severely  arraigns  the  court  for  giving  the 
following  instructions: 

''The  defendant  has  offered  evidence  for  the  purpose  to 
prove  that  at  the  time  the  alleged  crime  was  committed  he 
was  not  present,  but  on  the  contrary  was  at  some  other  place 
at  the  time  the  alleged  crime  was  committed.  In  other  words 
tending  to  prove  an  alibi,  and  in  that  behalf  you  are  in- 
structed that  when  the  defense  offers  evidence  for  the  pur- 
pose of  proving  an  alibi,  the  law  does  not  require  that  degree 
of  evidence  to  support  that  fact  as  is  required  to  prove  the 
guilt  of  the  defendant;  but  it  is  sufficient  if  the  defendant 
prove  the  alibi  by  the  preponderance  of  evidence,  and  is  not 
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required  to  prove  the  same  to  a  moral  certainty  and  beyond 
a  reasonable  doubt. 

*'I  therefore  charge  you  that  if  you  believe  from  the  evi- 
dence that  at  the  time  the  said  aDeged  crime  was  committed, 
the  defendant  was  not  present,  then  you  are  instructed  that 
it  is  your  duty  to  find  the  defendant  not  guilty. 

*'When  a  defendant,  charged  with  a  crime,  produces  evi- 
dence in  support  of  an  alibi,  the  law  does  not  require  that 
degree  of  proof  as  excludes  the  possibility  of  error,  but  only 
that  degree  of  proof  which  produces  conviction  in  an  un- 
prejudiced mind.  And  if  the  evidence  presented  by  the  de- 
fendant in  this  case  is  sufficient  and  does  produce  such  a 
conviction  in  your  mind,  he  is  entitled  to  the  benefit  of  such 
proof  and  if  it  is  sufficient  within  itself  to  prove  an  alibi  it 
is  your  duty  to  find  the  defendant  not  guilty.'* 

Obviously,  the  foregoing  instructions  are  erroneous.  They 
assume  that  an  aUbi,  like  insanity,  is  a  special  defense,  the 
proof  of  which  by  a  preponderance  of  the  evidence  upon  that 
issue  was  a  burden  resting  upon  the  defendant,  whereas,  an 
alibi  merely  means  or  involves  the  negative  of  an  element 
in  the  proof  of  the  oflFense  charged  which  it  is  essential  for 
the  people  to  establish  beyond  a  reasonable  doubt,  to  wit: 
that  the  accused  was  present  at  the  scene  of  the  crime  at  the 
time  of  its  commission  and  that,  therefore,  the  opportunity 
for  its  commission  by  him  was  present.  In  other  words,  an 
alibi  means  that  the  defendant  was  elsewhere  than  at  the 
place  where  the  crime  charged  was  committed  at  the  time  of 
its  commission  and  that,  therefore,  he  could  not  have  com- 
mitted it.  And  the  rule  is  that,  if  the  testimony  addressed 
to  the  alibi  is  sufficient  to  raise  a  reasonable  doubt  of  the 
defendant's  presence  at  the  scene  of  the  crime  at  the  time 
it  was  committed,  then  a  reasonable  doubt  of  his  guilt  arises, 
and  he  is  entitled  to  an  acquittal. 

But  the  defendant  is  in  no  position  to  complain  of  the 
action  of  the  court  for  the  giving  of  said  instructions,  for 
the  record  shows  that  they  were  given  and  read  to  the  jury 
by  the  court  at  his  request.  The  same  instructions,  in  exactly 
the  same  language,  were  given  to  the  jury  in  the  Bartol  case 
on  the  motion  of  the  defendant  herself,  and  it  is  there  said 
that  "she  cannot  find  fault  with  the  court  in  complying  with 
her  request'* 
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The  following  instruction  is  complained  of:  **The  testi- 
mony of  an  accomplice  ought  to  be  viewed  with  distrust, 
and  in  weighing  the  evidence  of  the  defendant,  it  is  proper 
for  the  jury  to  consider  whether  the  position  and  interest 
of  sach  defendant  may  not  affect  his  credibility  and  color 
his  testimony;  but  you  are  to  weigh  it  fairly,  in  the  light 
of  all  the  surrounding  circumstances,  and  give  it  such  credit 
as  you  think  it  ought  to  receive." 

The  part  of  the  foregoing  instruction  to  which  the  defend- 
ant objects  reads:  "And  in  weighing  the  evidence  of  the  de- 
fendant, it  is  proper  for  the  jury  to  consider  whether  the 
position  and  interest  of  such  defendant  may  not  affect  his 
credibility  and  color  his  testimony,"  etc. 

A  similar  instruction,  given  in  the  case  of  the  People  v. 
Bartol,  ante,  p.  659  [142  Pac.  510],  was  condemned  by  the 
defendant  as  having  prejudiced  her  rights  in  said  case,  and, 
as  is  said  there  so  it  is  equally,  of  course,  true  here,  that, 
while  a  similar  instruction  had  been  disapproved  by  the 
supreme  court  {People  v.  Ma/ughs,  149  Cal.  262,  [S^  Pac. 
187]),  it  cannot  be  said,  in  view  of  the  strong  and  convinc- 
ing proof  of  the  defendant's  guilt,  the  giving  of  it  resulted 
in  a  miscarriage  of  justice.  (Const.,  art.  VI,  sec.  4^^;  People 
V.  O'Bryan,  165  Cal.  55,  [130  Pac.  1042].) 

We  have  now  examined  all  the  important  points  raised  on 
this  appeal,  and,  as  is  manifest,  have  discovered  no  just 
reason  for  disturbing  the  verdict. 

The  judgment  and  the  order  appealed  from  are,  accord- 
ingly, affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  8,  1914. 
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[CiT.  No.  1205.    TUrd  Appellate  Dittriot— June  10,  1914.] 

FRANK     DILLON,     Respondent,     t.     THE     SXJPBRIOE 
COURT  of  NEVADA  COUNTY  et  al.,  Appellants. 

Fn.iNO  Papers — ^When  Aooomplishxd — ^BiiassNsss  or  OmcEE. — A 
paper  is  deemed  to  be  filed  when  presented  at  the  proper  office, 
especially  when  there  deposited  with  directions  to  file  it;  and  when 
a  proper  filing  or  offer  of  filing  has  thus  been  made  bj  a  party,  he 
should  not  suffer  for  the  remissness  of  the  filing  officer  in  the  per- 
formance of  his  duty. 

Id. — Afp%Mj  in  Justice's  Coubt — ^FiuNe  or  Uniortaxino — Imdobsi- 
MKNT  or  FiUNO  Mask. — ^Where  the  undertaking  and  notice  of  ap- 
peal in  a  justice's  court  are  received  by  the  justice  in  time,  with  the 
request  that  they  be  filed,  the  failure  of  the  justice  to  indorse  the 
filing  mark  on  the  undertaking  as  of  such  date,  he  having  in- 
dorsed an  earlienr  date  thereon  when  the  sureties  justified  before 
him,  does  not  deprive  the  superior  court  of  jurisdiction. 

PETITION  for  a  Writ  of  Prohibition  directed  to  the  Su- 
perior  Court  of  Nevada  County.    Q.  L.  Jones,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

J.  M.  Walling,  for  Appellants. 

Fred  Searls,  and  Nilon  &  Arbogast,  for  Respondent 

THE  COURT.— Writ  of  prohibition  to  restrain  the  de- 
fendant from  proceeding  to  hear  and  determine  a  certain 
cause.  There  is  no  substantial  dispute  aa  to  the  facts.  It 
appears  that,  on  September  16,  1913,  plaintiff  obtained  a 
judgment  against  one  Cooley,  in  the  justice's  court  of  Wash- 
ington Township,  Nevada  County ;  that,  on  October  11,  1913, 
an  undertaking  on  appeal  in  due  form  was  filed  in  said 
justice's  court  and  said  justice  indorsed  the  same — ^" Piled 
Oct.  11,  1913,  A.  McOagin,  Justice  of  the  Peace,  said  Town- 
ship," and,  on  the  same  date,  made  the  following  entry  in 
his  docket  in  said  cause:  *' October  11.  Undertaking  on  ap- 
peal filed  with  A.  Scwartz  and  N.  M.  Melrose  aa  sureties. '' 
It  appeared  by  the  affidavit  of  the  justice  that,  on  October 
11,  1913,  "Cooley  the  defendant  in  said  cause,  brought  to 
affiant  an  undertaking  on  appeal,  now  on  file  in  said  cause. 
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and  requested  affiant  to  take  the  affidavit  of  the  sureties 
thereon.  That  affiant  thereafter  took  the  affidavits  of  the 
sureties  on  said  undertaking  and  indorsed  a  filing  mark  on 
said  undertaking  as  of  the  date  of  October  11,  1913,  the  date 
that  said  undertaking  was  verified  bj  the  said  sureties.  That 
he  was  not  requested  to  file  said  undertaking  by  the  said 
M.  D.  Cooley  or  by  any  other  person,  and  that  after  taking 
the  affidavits  of  the  said  sureties  he  returned  the  said  under- 
taking to  said  M.  D.  Cooley,  who,  as  affiant  is  informed  and 
believes,  returned  the  same  to  Fred  Searls,  one  of  his  at- 
torneys at  Nevada  City.  That  the  said  undertaking  was  not 
placed  in  the  files  of  the  said  justice's  court  but  was  delivered 
to  the  said  M.  D.  Cooley  to  be  returned  to  Nevada  City,  and 
said  undertaking  was  not  placed  among  the  papers  and  files 
in  said  cause  until  October  14,  1913."  As  it  was,  on  Octo- 
ber 11,  returned  to  Cooley  it,  of  course,  could  not  then  have 
been  placed  among  the  papers.  Affiant  further  deposed 
that,  on  October  14,  1913,  he  received  from  Mr.  Searls,  by 
letter,  "the  said  undertaking  on  appeal  together  with  notice 
of  appeal  and  request  that  said  notice  of  appeal  and  said 
undertaking  be  filed  in  said  action,"  and  that,  ''upon  the 
receipt  of  said  notice  on  appeal  and  undertaking  on  appeal 
affiant  filed  the  notice  of  appeal  and  placed  the  undertaking 
on  appeal  without  any  additional  filing  mark  thereon  among 
the  papers  in  the  said  cause,  and  thereafter  affiant  trans- 
mitted said  papers  to  the  county  clerk  of  the  county  of 
Nevada."  Mr.  Searls 's  letter  was  directed  to  the  justice 
of  the  peace  and  contained  the  following  directions:  ** Here- 
with find  notice  of  appeal  and  undertaking  on  appeal  in  the 
matter  of  F.  Dillon,  plaiDtiflE,  v.  M.  D.  Cooley,  defendant. 
File  the  notice  of  appeal  and  undertaking  and  send  down 
transcript  of  your  docket  to  George  Coughlin,  clerk  of  the 
superior  court,  Nevada  County."  The  justice's  docket  as 
transcribed,  with  all  the  papers,  was  sent  to  the  clerk,  on 
October  17,  1913,  and  contains  no  entry  after  entry  of  the 
judgment,  except  the  following:  "October  11.  Undertaking 
on  appeal  filed  with  A.  Scwartz  and  N.  M.  Melrose  as  sure- 
ties. October  14.  Notice  of  appeal  received  and  placed  on 
file." 

Attorney  Searls 's  clerk,  J.  W.  O'Neill,  deposed:  "That  on 
or  about  the  10th  day  of  October,  1913,  he  forwarded  to  M. 
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D.  Cooley,  the  defendant  in  said  cause,  an  undertaking  on 
appeal  with  instruction  to  the  said  M.  D.  Cooley  to  have  the 
same  executed  at  once  by  two  good  and  sufficient  sureties; 
to  have  said  sureties  verify  the  undertaking  before  A.  W. 
McGagin,  justice  of  the  peace  in  and  for  Washington  Town- 
ship;  .  .  .  and  then  return  the  said  undertaking  to  Fred 
Searls,  Esq.,  at  Nevada  City,  California,  to  be  by  him  for- 
warded for  filing  to  the  said  justice  of  the  peace";  that  it 
was  received  on  October  12th  and  on  the  13th  was  sent  back 
to  the  justice  by  mail  together  with  notice  of  appeal  and,  as 
above  stated,  was  received  by  the  justice  on  the  14th,  at  which 
date  the  notice  of  appeal  was  filed,  but  there  was  no  further 
filing  of  the  bond  noted  either  on  the  bond  or  in  the  docket. 

On  December  19,  1913,  plaintiff's  attorney  filed  a  motion 
in  the  superior  court  to  dismiss  the  appeal  on  the  ground 
''that  no  bond  for  costs  on  appeal  has  been  given  or  filed  in 
said  action  by  appellant  as  required  by  the  provisions  of  the 
statute  in  such  case  provided."  Thereafter,  on  January  12, 
1914,  the  motion  came  on  to  be  heard  and,  in  opposition 
thereto,  appellant  filed  the  foregonig  affidavits  of  the  justice 
of  the  peace  and  Mr.  O'Neill  and  the  letter  of  Mr.  Searls. 
The  court  made  the  following  order: 

**It  is  therefore  ordered  that  appellant  be  and  he  is  hereby 
given  permission  to  supply  the  omissions,  if  any  exist,  of  the 
marking  as  filed  on  October  14th,  1913,  of  an  undertaking 
on  appeal  and  of  the  making  of  the  entry  of  filing  such  un- 
dertaking in  the  docket  of  the  justice  of  the  peace  of  Wash- 
ington township  by  applying  to  said  justice  to  so  mark  such 
undertaking  and  to  make  such  entry,  and  if  such  application 
is  granted  by  said  justice,  then  said  justice  shall  certify  said 
entry  to  this  court.  Permission  to  withdraw  said  under- 
taking on  appeal  in  this  matter  from  the  files  of  this  court  is 
granted  appellant  for  presentation  of  the  same  to  the  said 
justice  of  the  peace,  said  undertaking  to  be  returned  to  said 
files  of  this  court,  with  the  certificate  of  such  entry  on  the 
docket,  if  any  is  made  by  said  justice,  within  fifteen  days 
from  the  date  of  this  order.  And  in  the  mean  time,  re- 
spondent's motion  to  dismiss  said  appeal  is  hereby  ordered 
continued  until  the  further  order  of  this  court.*' 

Pursuant  to  said  order  and  on  notice  given  by  defendant  to 
plaintiff,  the  matter  came  before  the  justice  on  February  23, 
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1914,  who,  as  is  alleged  and  not  denied,  "changed  the  original 
filing  mark  on  said  undertaking  by  simply  changing  the 
figure  11th  to  14th  by  converting  the  unit  1,  in  the  date  11th, 
to  a  figure  4,  but  did  not  in  any  other  manner  whatever 
refile  said  undertaking  or  place  any  other  filing  marks 
thereon.  Thereafter,  and  on  February  27,  1914,  said  so- 
called  amended  copy  of  docket  and  amended  filing  of  said 
undertaking,  was  filed  in  said  cause  in  said  superior  court," 
and,  on  April  6,  1914,  said  court  denied  said  motion  to  dis- 
miss said  appeal. 

The  demurrer  of  respondent  to  the  petition  presents  the 
question  to  be  determined. 

Section  978a  of  the  Code  of  Civil  Procedure  provides  as 
follows:  "The  undertaking  on  appeal  must  be  filed  within 
five  days  after  the  filing  of  the  notice  of  appeal  and  notice 
of  the  filing  of  the  undertaking  must  be  given  to  the  re- 
spondent. The  adverse  party  may  except  to  the  sufficiency 
of  the  sureties  within  five  days  after  the  filing  of  the  under- 
taking, and  unless  they  or  other  sureties  justify  before  the 
justice  or  judge  within  five  days  thereafter,  upon  notice  to 
the  adverse  party,  to  the  amounts  stated  in  their  affidavits, 
the  appeal  must  be  regarded  as  if  no  such  undertaking  had 
been  g^ven.'*  It  was  held,  in  Goodman  v.  Superior  Court,  19 
Cal.  App.  457,  [126  Pac.  185] :  "Upon  an  appeal  from  a 
justice's  court  to  the  superior  court,  where  the  undertaking 
on  appeal  was  prematurely  filed,  before  the  filing  of  the 
notice  of  appeal,  the  superior  court  acquires  no  jurisdiction 
of  the  appeal." 

It  appears  from  the  exhibits  to  the  petition  that  attorney 
Searls  sent  the  bond  to  the  defendant  in  the  action  with  in- 
structions to  have  the  same  executed  by  the  sureties  before 
the  justice  of  the  peace  who  tried  the  case  "and  then  return 
the  said  undertaking  to  Fred  Searls  ...  to  be  by  him  for- 
warded for  filing  to  the  said  justice  of  the  peace."  The 
latter  deposed  that  at  the  time  the  sureties  signed  the  under- 
taking "he  was  not  requested  by  the  defendant  or  any  other 
person  to  file  said  undertaking."  He,  however,  marked  it 
filed  as  of  October  11  and  handed  it  back  to  defendant  who, 
according  to  his  instructions,  returned  it  to  attorney  Searb. 
The  latter  then  prepared  his  notice  of  appeal  which,  to- 
gether with  the  undertaking,  was  sent  back  to  the  justice  of 
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the  peace  with  instructions  to  file  both  the  notice  of  appeal 
and  the  undertaking  and  forward  the  record  to  the  clerk  of 
the  superior  court.  The  justice  of  the  peace  received  the 
papers  on  October  14th,  indorsed  the  notice  of  appeal  filed 
as  of  that  date  but  made  no  indorsement  on  the  undertaking 
other  than  that  as  above  explained  and  made  no  entry  in  his 
docket  as  to  the  filing  of  the  undertaking  other  than  that 
made  October  11th.  The  matter  rested  in  that  shape  until 
later  when  the  plaintiff  in  the  action  moved,  in  the  superior 
court,  to  dismiss  the  appeal.  Pending  the  hearing  of  the 
motion,  the  judge  of  the  superior  court  made  the  order  above 
quoted.  When  the  matter  was  presented  to  the  justice  he, 
upon  the  hearing,  changed  the  date  in  his  docket  of  the  filing 
of  the  undertaking  from  October  11th  to  October  14th  and 
sent  up  a  corrected  transcript  showing  that  both  the  notice 
of  appeal  and  the  undertaking  were  filed  on  October  14th. 

Petitioner's  contention  is  that  the  bond  was  in  fact  prema- 
turely filed  October  11th  and  the  fact  cannot  now  be  dis- 
puted; that  when  defendant  Cooley  took  the  bond  to  the 
justice  of  the  peace  he  was  acting,  as  he  had  a  right  to  do, 
in  his  own  behalf,  and  if  he  be  treated  as  acting  for  his  at- 
torney, being  himself  the  principal,  he  is  bound  by  whatever 
took  place;  that  he  knew  the  justice  marked  the  bond  filed 
October  11th  and  that  the  attorney  also  must  have  known 
the  fact ;  that  with  knowledge  of  this  fact  and  that  the  tran- 
script of  the  docket  had  been  sent  up  to  the  superior  court 
showing  that  the  bond  was  filed  of  that  date,  he  rested  for 
some  time  and  the  appellant  ought  not  now  to  be  permitted 
to  question  the  verity  of  the  docket  transcript  as  originally 
sent  up.  f\irthermore,  that  the  justice  of  the  peace  had  no 
power  to  make  the  corrections  asked  and  the  superior  court 
had  no  power  to  order  that  he  be  permitted  to  do  so,  or  to 
receive  and  act  upon  a  corrected  docket.  It  is  also  claimed 
that  the  plaintiff  in  the  action  had  five  days  from  the  date 
of  filing  in  which  to  object  to  the  sureties,  under  section  978a, 
and  had  he  gone  to  the  justice's  office  on  October  16th  he 
would  have  found  the  bond  there  marked  filed  October  11th 
and  the  same  entry  in  the  docket  and  would  have  had  a  right 
to  act  upon  the  assumption  that  the  filing  and  docket  entry 
were  properly  made.  He  was  not  required  to  watch  the 
office  of  the  justice  after  that  date.    Nor  would  he  have 
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found  any  necessity  for  objecting  to  the  sureties  inasmuch 
as  no  notice  of  appeal  was  filed  until  the  14th  which  rendered 
the  appeal  ineffectual.  He  could  thus  rest  upon  the  belief 
that  the  attempt  to  appeal  had  failed.  It  is  also  urged  that 
the  correction  now  sought  to  be  made  effectual  deprives 
plaintiff  of  the  right  to  object  to  the  sureties  and  that  the 
effect  of  the  correction  is  to  make  a  filing  of  the  bond  as  of 
the  date  of  the  correction  and  hence  too  late,  since  the  filing 
of  the  notice  of  appeal  must  precede  the  undertaking.  (Code 
Civ.  Proc,  sec.  978a.) 

We  do  not  think  it  necessary  to  decide  whether  the  justice 
had  the  power  to  correct  his  docket  or  the  filing  upon  the 
papers.  Nor  do  we  think  it  necessary  to  decide  whether  the 
court  had  the  power  to  refer  the  matter  back  to  the  justice 
for  correction. 

There  is  a  feature  of  the  case  which,  in  our  opinion,  should 
save  the  appeal.  When  Mr.  Searls  returned  the  bond  and  the 
notice  of  appeal  and  directed  the  justice  to  file  them  it  be- 
came his  duty  to  do  so  though  requiring  him  to  refile  the 
bond.  We  do  not  think  that  appellant  was  precluded  from 
filing  a  new  bond  within  five  days  after  filing  his  notice  of 
appeal  where  this  was  done  within  the  time  allowed  to  take 
the  appeal,  and  we  see  no  reason  why  the  bond  already 
marked  filed  might  not  have  been  refiled  and  have  served  the 
purpose  of  a  new  bond.  Appellant  should  not  suffer  because 
the  justice  did  not  mark  the  bond  filed  at  that  time  as  of 
October  14th.  Had  the  bond  gone  up  with  the  papers  in  the 
case  without  any  filing  mark  the  fact  that  it  was  presented 
to  the  justice  with  a  request  to  file  it  could  have  been  shown 
in  the  superior  court  and  would  have  been  sufficient. 

A  paper  is  deemed  to  be  filed  when  presented  at  the  proper 
office  and  deposited  with  the  papers  {Tregambo  v.  Comanche 
M.  &  M.  Co,,  57  Cal.  501;  Howell  v.  Slauson,  83  Cal.  539, 
[23  Pac.  692] ) ;  especially  so  when  deposited  in  the  proper 
office  with  directions  to  file  the  paper.  {Edwards  v.  Orant, 
121  Cal.  254,  256,  [53  Pac.  796].)  In  Hoyi  v.  Stark  134 
Cal.  178,  [86  Am.  St.  Rep.  246,  66  Pac.  223],  the  question 
as  to  when  a  paper  is  to  be  deemed  filed  was  quite  fully  con- 
sidered. The  court  said:  **Nor  do  we  mean  to  be  understood 
that  when  a  proper  filing  or  offer  of  filing  has  been  made  by 
a  party,  that  he  shall  suffer  for  the  remissness  of  the  clerk 
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in  the  performance  of  his  duty.  But  the  proper  oflPer  means 
more  than  a  mere  presentation  to  the  officer.  It  means  to 
him  at  the  proper  place,  and  within  the  proper  time.  When 
this  is  done,  the  party  is  required  to  do  no  more,  and  will 
not  be  endangered  in  any  of  his  rights  by  the  failure  of  the 
clerk,  in  turn,  to  perform  his  duty."  In  the  case  here  the 
officer  received  the  undertaking  and  notice  of  appeal  in  time 
and  was  requested  to  file  both.  He  marked  the  notice  of 
appeal  filed  and  placed  both  papers  in  his  files  with  the  other 
papers,  but  neglected  to  mark  the  undertaking  filed.  Appel- 
lant, we  think,  had  a  right  to  rely  upon  the  presumption 
that  the  officer  performed  his  duty,  which  was  to  file  both 
papers.  We  think  also  that  appellant's  attorney  was  not  re- 
quired to  go  in  person  with  the  papers  but  that  it  was  suffi- 
cient to  send  them  by  mail,  as  they  were  received  in  due  time 
and  dealt  with  by  the  officer  in  his  official  capacity  as  duly 
received.  In  contemplation  of  law  the  documents  were  filed 
and  the  failure  so  to  mark  one  of  them  does  not  affect  the 
fact  nor  prove  that  it  was  not  filed. 

That  the  justice's  docket  was  silent  as  to  the  fact  would 
be  immaterial  and  needed  no  correction.  Naturally,  the 
doo.ket  was  silent  because  the  bond  was  not  marked  filed  on 
the  14th.  It  may  be  true  that  the  bond  was  first  filed  pre- 
maturely and,  had  there  been  no  request  to  file  it  again 
within  the  time  given  by  the  statute,  the  first  filing  would 
have  stood  as  the  only  filing  and  would  have  been  fatal  to  the 
appeal. 

In  our  opinion  the  superior  court  had  authority,  on  the 
showing  made  on  the  motion  to  dismiss  the  appeal,  to  treat 
the  undertaking  as  filed  of  date  October  14th  and  that  it 
was  unnecessary  to  refer  the  matter  back  to  the  justice  of  the 
peace  for  correction  or  for  any  action  on  his  part.  The 
superior  court  had  all  the  facts  before  it  and  could  act  upon 
them. 

The  writ  must,  therefore,  be  denied. 
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[CiT.  No.  1479.    Fint  Appellate  District.— June  13,  1014.] 

J.  P.  LASSEN,  Appellant,  v.  THE  BOARD  OF  DENTAL 
EXAMINERS  OP  THE  STATE  et  al.,  Respondentg. 

DsNTzsTs — Aiding  ob  Abittino  Unlawful  Peactice — Suftioiknct  of 
Yebifigation  of  Charge. — Tli«  yerification  of  an  accusation  of  a 
dentist  before  the  board  of  dental  examiners,  charging  him  with 
aiding  and  abetting  an  unMeaiBed  person  in  practicing  dentistry. 
It  sufficient  when  in  the  following  language:  "D."  being  first  duly 
sworn,  sajs  that  she  is  the  petitioner  in  the  above  and  foregoing 
petition;  that  she  has  read  and  signed  ^the  same  and  knows  the 
contcfnts  thereof;  that  the  facts  therein  stated  are  true  of  her  own 
knowledge,  except  as  to  the  matters  therein  alleged  on  information 
and  belief,  and  as  to  those  matters,  that  she  believes  it  to  be  true." 
Thtf  words,  "except  as  to  such  matters  therein  stated  on  information 
and  belief,"  are  mere  surplusage. 

Id. — Affidavit — Interpretation  and  Sufficienct — Information  and 
Belief.— An  affidavit  that  all  the  facts  alleged  are  true  to  the 
knowledge  of  the  affiant,  except  such  as  are  stated  on  information 
and  belief,  where  no  facts  are  so  stated,  is  equivalent  to  an  affi- 
davit that  all  the  facts  alleged  are  true  to  the  knowledge  of  the 
affiant. 

I». — Positive  Averments  in  Vbeification — Absence  of  Facts  ok  In- 
formation AND  Belief. — ^Where  no  fact  is  stated  on  information 
and  belief,  a  verification  is  regarded  as  a  positive  affirmance  of  the 
truth  of  the  allegation.  If  an  averment  is  made  positively,  the 
verification  is  sufficient  if  the  affidavit  states  that  the  facts  are 
true  of  the  pleader's  own  knowledge. 

Id. — Aiding  or  Abetting  Unlawful  Praotiob  of  Dentistry — ^Valid- 
itt  of  Dental  Act. — The  Dental  Act  (Gen.  Laws  1910  p.  300)  is 
not  void  as  leaving  the  decision  as  to  what  constitutes  aiding  and 
abetting  an  unlicensed  person  in  the  practice  of  dentistry  to  the 
board  of  dental  examiners  or  to  the  individual  making  the  ac- 
cusation. 

Id. — Suspension  of  Dentist's  License  fob  Abetting  Unlawful  Prac- 
tice.— The  act  of  a  dentist  in  employing  an  unlicensed  person,  pro- 
viding him  with  an  office  and  dental  instruments  for  the  purpose 
of  practicing  dentistry,  and  receiving  the  reward  of  his  illegal 
practice,  is  aiding  and  abetting  such  person  to  commit  the  offense 
of  practicing  dentistry  without  a  license,  and  justifies  the  board 
of  dental  examiners  in  suspending  the  dentist's  license. 

Id. — Aid  and  Abet — Meaning  of  Words. — The  expression  "to  aid  and 
abet"  as  used  in  criminal  law  means  being  present  crither  actually 
or  constructively  at  the  time  and  place  of  the  offense  and  doing 
some  act  which  renders  aid  to  the  perpetrator. 
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APPEAL  from  a  judgment  of  the  Saperior  Court  of  the 
City  and  County  of  San  Francisoo.    Gteo.  E.  Crothezs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  0.  Beisner,  for  Appellant. 

U.  S.  Webb,  Attomey-Gfeneral,  and  John  T.  Nourse, 
Deputy  Attorney-General,  for  Respondents. 

KERRIGAN,  J. — ^Jn  this  proceeding  the  petitioner  prayed 
for  a  writ  of  review  directed  against  the  board  of  dental  exam- 
iners,  upon  its  action  in  suspending  the  petitioner's  license 
to  practice  dentistry  in  this  state,  for  the  reason  that  he  had 
aided  and  abetted  a  person  to  practice  dentistry  unlawfully. 
The  writ  was  issued  out  of  the  superior  court,  and  after  a 
hearing  that  court  rendered  judgment  afSrming  the  proceed- 
ings of  the  board  of  dental  examiners.  This  appeal  is  from 
such  judgment. 

The  transcript  consists  of  the  writ,  the  return,  and  the 
judgment.  In  the  return  to  the  writ  the  proceedings  of  the 
court  upon  the  hearing  of  the  charges  preferred  against  the 
petitioner  and  appellant  are  set  forth,  together  with  a  cer- 
tificate of  its  secretary  as  to  what  proceedings  were  taken 
upon  said  hearing.  From  this  certificate  it  appears  that 
when  the  charges  were  called  for  hearing,  petitioner  appeared 
with  his  counsel;  and  upon  the  swearing  of  a  stenographer 
to  take  down  the  testimony,  the  board  proceeded  to  take 
testimony  in  support  of  the  written  charges  made  by  a  party 
familiar  with  the  facts.  Thereupon  petitioner  entered  an 
oral  demurrer  to  the  charges  contained  in  the  written  ac- 
cusation, which  upon  being  overruled,  and  upon  a  reading 
of  the  charges,  a  plea  of  not  guilty  was  entered  by  the  ap- 
pellant. Witnesses  were  then  called  on  behalf  of  the  prose- 
cution. While  an  opportunity  was  given  to  the  petitioner 
to  present  testimony  in  his  own  behalf,  he  offered  no  evidence 
in  denial  of  or  in  opposition  to  any  of  the  charges.  The 
certificate  further  recites  that  the  evidence  was  then  closed 
and  after  a  full  consideration  of  the  matter  the  board  found 
the  facts  stated  in  the  written  charges  to  be  true,  and  de- 
termined that  petitioner  was  guilty   as  charged,  and  sus- 
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pended  his  license  to  practice  dentistry  for  the  period  of 
one  year.  The  evidence  taken  by  the  board  is  not  certified 
in  the  return. 

Two  points  are  relied  upon  by  petitioner  for  a  reversal 
of  the  judgment : 

First,  it  is  claimed  that  the  accusation  upon  which  the 
judgment  of  the  board  is  based  is  not  verified  by  a  person 
''familiar  with  the  facts"  alleged  in  the  accusation,  as  re- 
quired by  the  Dental  Act;  and  that,  as  no  evidence  is  in- 
corporated in  the  return,  showing  that  the  accuser  was  so 
acquainted,  the  accusation  standing  alone  is  insufiicient  to 
show  that  the  board  ever  acquired  jurisdiction  to  render 
judgment,  and  that  such  judgment  is  therefore  void. 

Second:  It  is  further  claimed  that  the  provisions  of  the 
Dental  Act  leave  the  power  within  the  board  to  determine 
what  is  meant  by  aiding  and  abetting,  and  for  that  reason 
this  provision  of  the  act  is  null  and  void. 

From  the  accusation  contained  in  the  return  it  appears 
that  J.  P.  Lassen,  petitioner  herein,  is  charged  with  unpro- 
fessional conduct;  and  as  the  basis  of  such  charge  certain 
facts  are  specified,  the  substance  of  which  is  as  follows : 

That  on  or  about  the  eighth  day  of  February,  1913,  peti- 
tioner maintained  a  dental  office  in  the  city  and  county  of 
San  Francisco;  and  on  the  said  day  directly  and  knowingly 
employed  one  Harry  E.  Keck,  an  unlicensed  dentist,  for  the 
purpose  of  performing  operations  of  all  kinds,  including  the 
treating  and  correction  of  lesions  and  mal-imposed  formations 
of  the  human  teeth  and  jaws ;  and  that  on  or  about  said  day, 
and  pursuant  to  his  employment  by  petitioner,  said  Harry 
E.  Keck  did  perform  an  operation  upon  the  teeth  of  one 
Arthur  Barrons  for  a  fee,  and  that  such  fee  was  retained 
by  petitioner. 

A  second  allegation  charges  petitioner  with  permitting  said 
Keck  to  have  the  use  of  petitioner's  office  and  certain  dental 
implements  and  paraphernalia,  for  the  purpose  of  practicing 
dentistry,  as  the  same  is  defined  by  section  15  of  the  Dental 
Act,  and  charges  that  by  said  acts  he  aided  and  abetted  a 
nonlicensed  person  to  practice  dentistry  unlawfully. 

This  accusation,  upon  which  the  board  based  its  judgment, 
was  made  and  verified  by  one  Carrie  E.  Doolittle,  the  veri- 
fication being  in  the  usual  form  provided  by  section  446  of  the 

14  OaI.  App.— 4f 
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Code  of  Civil  Procedure.  The  contention  of  appellant  that 
the  accusation  upon  which  the  judgment  of  the  board  is  based 
was  not  verified  by  a  person  familiar  with  the  facts  alleged 
in  the  accusation  cannot  be  maintained.  Section  21^  of 
Act  922,  General  Laws,  page  300,  provides  that  **A11  accusa- 
tions must  be  in  writing  verified  by  some  party  familiar  with 
the  facts  therein  charged." 

The  accusation  upon  which  the  board  based  its  judgment 
was  verified  as  follows : 

**  Carrie  E.  Doolittle,  being  first  duly  sworn,  says  that  she 
is  the  petitioner  in  the  above  and  foregoing  petition ;  that  she 
has  read  and  signed  the  same  and  knows  the  contents  thereof; 
that  the  facts  therein  stated  are  true  of  her  own  knowledge,  ex- 
cept as  to  the  matters  therein  alleged  on  information  and  be- 
lief, and  as  to  those  matters,  that  she  believes  it  to  be  true.'' 

In  support  of  the  contention  that  the  verification  is  in- 
suflBcient  it  is  argued  that  under  such  a  verification  all  of 
the  facts  charged  in  the  accusation  might  have  been  made  on 
information  and  belief  and  that  this  does  not  satisfy  the  man- 
date of  the  statute.  But  every  allegation  of  fact,  contained 
in  the  accusation  is  stated  positively  as  of  the  accuser's  own 
knowledge.  There  is  no  fact  alleged  upon  information  and 
belief.  An  affidavit  that  all  the  facts  alleged  are  true  to  the 
knowledge  of  the  affiant  except  such  as  are  stated  on  in- 
formation and  belief,  where  no  facts  are  so  alleged,  is  equiva- 
lent to  an  affidavit  that  all  the  facts  alleged  are  true  to  the 
knowledge  of  the  affiant,  notwithstanding  the  usual  words, 
''except  as  to  those  matters  therein  stated  on  information 
and  belief,"  etc. 

Where  no  fact  is  stated  on  information  or  belief  a  verifica- 
tion is  regarded  as  a  positive  affirmance  of  the  truth  of  the 
allegation.  {Christopher  v.  Condogeorge,  128  Cal.  581,  [61 
Pac.  174] ;  Benepe  v.  Scheidegger,  32  Mont.  424,  [80  Pac. 
1024,  1026].)  If  an  averment  is  made  positively,  the  verifica- 
tion is  sufficient  if  the  affidavit  states  that  the  facts  are  true 
of  the  pleader's  own  knowledge.  As  was  said  in  Patterson 
V.  Ely,  19  Cal.  28,  40,  "To  require  anything  further  would 
be  to  sink  the  evident  spirit  and  object  of  the  statute  into  a 
mere  observance  of  form."  (See  31  Cyc.  541-543;  Connolly 
V.  Schroeder,  121  App.  Div.  634,  [106  N.  Y.  Supp.  304] ;  In 
re  Curtiss,  134  App.  Div.  547,  [119  N.  Y.  Supp.  556] ;  Keiley 
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V.  Barron,  87  App.  Div.  317,  [84  N.  Y.  Supp.  306] ;  Muirhead 
V.  Sands,  111  Mich.  487,  [69  N.  W.  826].)  The  cases  of  In 
re  Hatchhiss,  58  Cal.  39,  and  In  re  Hudson,  102  Cal.  467, 
[36  Pac.  812],  cited  by  appellant  in  support  of  his  contention, 
are  not  in  point.  In  both  of  those  cases,  which  were  dis- 
barment proceedings,  the  accusation  and  verification  were  ex- 
pressly stated  to  be  made  on  information  and  belief;  while 
the  statute  (Code  Civ.  Proc.,  sec.  291),  requires  the  ac- 
cusation to  be  verified  by  positive  affirmation.  As  above 
stated,  the  accusation  in  this  particular  case  was  made  in 
direct  and  i>ositive  language  of  matters  alleged  to  be  within 
the  knowledge  of  the  informant,  and  none  were  made  upon 
information  and  belief.  The  words  in  the  verification,  '*  ex- 
cept as  to  such  matters  therein  stated  on  information  and 
belief"  were  mere  surplusage.  We  conclude,  therefore,  that 
the  verification  taken  in  connection  with  the  accusation  is 
sufficient  to  satisfy  the  requirement  of  the  act. 

Equally  untenable  is  the  appellant's  second  contention  that 
the  Dental  Act  is  void  for  the  reason  as  claimed  that  it  leaves 
the  decision  as  to  what  constitutes  aiding  and  abetting  to  the 
board,  or  to  the  individual  making  the  accusation.  We  are 
cited  to  the  case  of  Hevntt  v.  Board  of  Supervisors,  148  Cal. 
590,  [113  Am.  St.  Rep.  315,  7  Ann.  Cas.  750,  3  L.  R.  A. 
(N.  S.)  896,  84  Pac.  39],  as  supporting  appellant's  claim.  The 
case  is  not  parallel.  It  was  decided  under  the  Medical  Act, 
which  provides  that  one  who  advertised  the  cure  of  diseases 
by  printing  ''grossly  improbable"  statements,  is  liable  to  a 
revocation  of  his  license;  and  it  was  held  that  the  provisions 
of  the  statute  that  all  advertising  of  medical  business  in 
which  ''grossly  improbable"  statements  are  made  shall  con- 
stitute unprofessional  conduct,  for  which  the  board  may  re- 
voke the  certificate,  without  defining  what  statements  shall 
be  deemed  "grossly  improbable";  and  which  leaves  it  to 
the  whim  or  caprice  of  the  medical  examiners,  without  any 
standard  for  their  guidance,  is  too  indefinite  and  uncertain 
to  be  enforced. 

No  such  situation  is  here  presented.  In  the  case  at  bar  the 
charges  are  direct  and  positive  to  the  effect  that  appellant 
actually  aided  and  abetted  said  Keck  in  the  commission  of 
his  offense  by  supplying  him  with  the  tools  necessary  there- 
for; that  he  was  employed  by  appellant,  and  was  supplied 


Digitized  by  VjOOQ IC 


772    Lassen  v.  Board  of  Dental  Examiners.    [24  Cal.  App. 

with  dental  paraphernalia  for  the  purpose  of  practicing 
dentistry,  as  defined  by  section  15  of  the  Dental  Act.  Said 
section  clearly  declares  what  is  meant  by  the  practice  of 
dentistry ;  and  the  appellant  is  charged  in  tiie  accusation  with 
aiding  and  abetting  an  unlicensed  person,  known  to  him  to  be 
such,  to  80  practice  dentistry  unlawfully,  and  of  receiving 
the  reward  of  such  unlawful  practice.  Certainly  the  act  of 
employing  a  person,  providing  him  with  an  office  and  dental 
instruments  for  the  purpose  of  practicing  dentistry,  and  re- 
ceiving the  reward  of  his  illegal  practice,  is  aiding  and  abet- 
ting such  person  to  commit  the  offense  of  practicing  dentistry 
without  a  license. 

There  is  no  doubt  or  uncertainty  as  to  what  is  meant  by 
the  words,  ''aiding  and  abetting"  one  to  practice  unlawfully, 
as  used  in  the  Dental  Act,  as  claimed  by  respondent.  This 
is  a  pure  question  of  fact,  which  is  subject  to  proof  in  the 
ordinary  manner  that  proof  is  taken  of  such  offenses  in 
criminal  courts. 

The  expression  "to  aid  and  abet"  as  used  in  criminal  law 
means  being  present  either  actually  or  constructively  at  the 
time  and  place  of  the  offense  and  doing  some  act  which 
renders  aid  to  the  perpetrator. 

The  legislature  certainly  has  the  power  to  vest  the  deter- 
mination of  this  question  in  the  dental  board. 

We  therefore  conclude  that  the  return  to  the  writ  shows 
jurisdictional  facts  sufficient  to  justify  the  assumption  of 
jurisdiction  by  the  board,  and  that  it  had  the  power  to  de- 
termine that  the  act  charged  constituted  aiding  and  abetting 
within  the  meaning  of  the  statute. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  12,  1914. 
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[Civ.  No.  1201.    Third  Appellate  District.— June  13,  1914.] 

L.  A.  HARBAUGH,  Respondent,  v.  LASSEN  IRRIGATION 
COMPANY    (a  Corporation),  Appellant. 

Appeal— Delay  ih  P&epabinq  Bill  of  Ezcseptions — Dismissal  op  Ap- 
peal.— Vfhtn  *  proposed  bill  of  exceptions  is  withdrawn  by  stipu- 
latioB  on  the  daj  of  its  presentation  for  settlement  and  the  re- 
spondent allowed  thirty  days  to  prepare  amendments  thereto,  but 
no  further  steps  are  taken  for  ^ve  years  by  the  appellant  to  procure 
the  settlement  of  the  bill,  the  appeal  will  be  dismissed  on  motion. 

Id. — ^PsocsEDiNo  Pending  fob  Settlement  of  Bill  of  Bxctbptions. — In 
such  ease  there  is  no  "proceeding  pending  for  the  settlement  of  a  bill 
of  exceptions"  within  the  meaning  of  the  provision  of  rule  2  of  the 
supreme  court  that  "if  a  proceeding  is  pending  for  the  settlement 
of  a  bill  of  exceptions  or  statement  which  may  be  used  in  support 
of  such  appeal,  the  time  aforesaid  shall  not  begin  to  run  until  the 
settled  and  authenticated  statement  or  bill  of  exceptions  has  been 
filed."  The  effect  of  the  stipulation  for  the  withdrawal  of  the 
proposed  bill  was  the  same  as  if  the  bill  had  never,  as  a  matter 
of  fact,  been  presented  for  settlement  as  provided  by  section  650 
of  the  Code  of  Civil  Procedure. 

Idu — ^Weongful  Possession  of  Bill  of  Exceptions  by  Hespondent — 
Duty  of  Appellant. — If  counsel  for  the  respondent  took  posses- 
sion of  the  original  bill  of  exceptions  as  proposed  by  the  appellant 
and  wrongfully  kept  the  custody  thereof  for  an  unreasonable  time, 
still  it  was  the  duty  ef  the  appellant,  as  the  actor  in  the  proceed- 
ing looking  to  the  preparation  of  his  appeal,  to  move  promptly  and 
diligently  in  the  matter  and  take  such  steps  as  might  have  been 
necessary  for  the  preservation  of  the  integrity  of  the  proceeding 
for  the  proper  settlement  and  authentication  of  the  record  om  ap« 
peaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    F.  A.  Eelley,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

W.  F.  Williamson,  for  Appellant 

Martin  S.  Vilas,  for  Respondent 

HART,  J. — This  is  a  motion  by  the  respondent  to  dismiss 
the  appeal  taken  herein  from  the  judgment  entered  in  his 
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favor  and  against  the  appellant  by  the  superior  court  of 
Lassen  County  for  the  sum  of  five  hundred  dollars  and  costs. 

An  opinion  in  which  it  was  held  that  the  motion  ought  to 
be  granted  was  filed  in  this  court  on  April  23,  1914,  and 
judgment  entered  in  this  court  accordingly  on  said  day. 
Prior  to  and  at  the  time  of  the  filing  of  said  opinion,  there 
was  no  countershowing  of  any  character  by  the  appellant, 
and  consequently  the  facts  set  forth  in  the  affidavits  filed 
by  the  respondent  and  upon  which  he  rested  his  motion  to 
dismiss  the  appeal  stood  uncontradicted.  But  within  a  brief 
time  after  the  filing  of  said  opinion,  to  wit,  on  the  twenty- 
fifth  day  of  April,  1914,  a  written  stipulation,  signed  by  the 
attorney  for  the  respondent,  was  filed  in  this  court,  and 
therein  it  was  stipulated  that  the  attorney  for  the  appellant 
might  have  to  and  including  the  fourth  day  of  May,  1914, 
within  which  to  file  its  brief  upon  the  respondent's  motion 
to  dismiss  the  appeal.  At  the  same  time,  appellant  filed  with 
the  record  here  a  number  of  affidavits  in  rebuttal  of  the  facts 
alleged  in  the  affidavits  upon  which  the  respondent  based 
said  motion. 

In  view  of  the  stipulation  of  counsel  for  the  respondent, 
extending  the  time  within  which  the  appellant  might  file 
its  brief  and  of  the  filing  of  the  counter  affidavits  by  the  ap- 
pellant, and  preferring  to  decide  the  motion  upon  a  record 
fully  disclosing  the  history  of  the  controversy  from  the  view- 
points of  both  parties  thereto,  an  order  was  made  by  this 
court,  on  the  said  twenty-fifth  day  of  April,  1914,  setting 
aside  the  former  judgment  herein,  thereby  reopening  the  pro- 
ceeding for  further  consideration.  The  motion  to  dismiss  the 
appeal  is,  consequently,  now  before  us  upon  the  record  made 
up  since  the  filing  of  the  first  opinion. 

The  grounds  of  the  motion,  as  set  forth  in  the  notice  thereof, 
are:  1.  That  the  notice  of  appeal  was  not  served  on  the 
plaintiff  or  his  attorney ;  and,  2.  That  the  appellant  has  failed 
to  prosecute  said  appeal  with  diligence  and  has  not  filed  a 
transcript  of  the  record  on  appeal  within  the  time  limited 
by  rule  2  of  the  rules  of  this  and  the  supreme  courts. 

The  facts  as  revealed  by  the  affidavits  and  certificate  of  the 
clerk  of  the  superior  court  in  and  for  the  county  of  Lassen, 
filed  by  the  respondent  in  support  of  the  motion,  are:  On 
the  sixteenth  day  of  October,  1907,  the  said  superior  court 
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of  Lassen  County  ''made  and  entered  its  judgment  in  the 
above  entitled  action  wherein  L.  A.  Harbaugh  is  plaintiff 
and  Lassen  Irrigation  Company,  a  corporation,  is  defendant, 
in  favor  of  the  said  plaintiff,  and  against  the  said  defend- 
ant, for  the  sum  of  $500.00,  and  plaintiff's  costs  incurred  in 
said  action,  taxed  at  $86.95;  and  that  on  the  said  16th  day 
of  October,  1907,  the  said  judgment  was  duly  filed  and  en- 
tered therein  and  recorded  in  book  'D'  of  Judgments,  at 
page  305";  that,  on  the  21st  day  of  October,  1907,  W.  F. 
Williamson,  Esq.,  attorney  of  record  for  the  said  defendant, 
filed  in  said  court  a  notice  of  appeal  to  the  district  court  of 
appeal  for  the  third  appellate  district  from  said  judgment 
and  the  whole  thereof ;  that  the  said  original  notice  of  appeal 
contains  no  written  acknowledgment  of  service  or  other  evi- 
dence of  service  of  the  same  upon  the  plaintiff  or  his  attorney, 
''and  that  no  evidence  of  service  of  said  notice  of  appeal 
upon  the  plaintiff  or  his  attorney  has  been  filed  in  said  ac- 
tion*'; that,  on  the  twenty-first  day  of  October,  1907,  an  un- 
dertaking on  appeal,  in  due  form,  was  filed  in  said  court 
and  cause;  that,  on  the  twenty-first  day  of  October,  1907, 
there  was  filed  in  said  court  and  cause  an  order  by  the  judge 
of  said  court  granting  the  defendant  in  the  said  cause  twenty 
days'  time  in  addition  to  the  time  allowed  by  law,  "and 
the  thirty  days  theretofore  allowed  by  the  plaintiff  to  said 
defendant,  within  which  to  prepare,  serve  and  file  its  pro- 
posed bill  of  exceptions  in  said  cause";  that  thereafter 
(December  16,  1907,  and  February  6,  1908),  the  court  made 
two  other  orders,  whereby  the  time  within  which  the  defend- 
ant might  prepare,  serve,  and  file  its  proposed  bill  of  excep- 
tions was  further  extended.  The  clerk  of  the  court  declares, 
in  his  certificate  filed  here,  that  ''no  bill  of  exceptions,  state- 
ment on  motion  for  a  new  trial  or  other  bill  or  statement 
has  at  any  time  been  presented  to  me  as  clerk  of  said  court  for 
the  judge  of  said  court,  or  other  purpose  or  reason ;  that  the 
appellant  in  said  action  has  not  at  any  time  requested  the 
clerk  of  said  court  to  certify  to  a  correct  transcript  or  any 
transcript  of  the  record  on  appeal  in  said  action ;  nor  is  there 
any  record  in  my  ofiBce  that  any  bill  of  exceptions,  statement 
on  motion  for  a  new  trial,  or  other  bill  or  statement,  has  been 
presented  to  said  court  for  settlement,  nor  that  any  bill  of 
exception  has  ever  been  settled  or  allowed  by  this  court." 
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The  affidavits  of  W.  P.  Williamson  and  W.  W.  Sanderson, 
attorneys  for  the  appellant,  and  William  E.  Miles,  secretary 
of  the  defendant,  declare  that  said  bill  of  exceptions  was 
presented  for  settlement  to  the  judge  who  tried  the  case  on 
the  eighth  day  of  April,  1908 ;  that  the  matter  of  the  settle- 
ment of  the  said  bill  was  then  taken  up  on  the  twentieth 
day  of  May,  1908,  and  then  postponed  to  the  twenty-second 
day  of  May,  1908 ;  that,  on  the  last  named  date,  said  Sander- 
son, who  personally  conducted  said  proceeding  on  behalf  of 
appellant,  ''again  presented  the  bill  of  exceptions  to  the 
judge  for  settlement,  and  some  question  having  then  arisen 
as  to  the  manner  in  which  certain  exhibits  diould  be  in- 
corporated into  said  bill,  the  court  ordered  that  N.  J.  Barry, 
Esq.,  the  attorney  for  the  plaintiff  and  respondent  in  this 
cause,  should  be  allowed  to  take  with  him  the  original  bill 
of  exceptions  and  the  transcript  of  testimony  and  certain 
exhibits  and  papers  in  the  said  action  to  his  office  in  Reno, 
in  the  state  of  Nevada,  and  examine  the  same  there  and  re- 
port what  portions  of  said  exhibits  he  desired  inserted  in  the 
said  bill  of  exceptions."  Sanderson  proceeded  to  depose 
that,  at  the  same  time,  said  Barry  stipulated  that  the  said 
bill  of  exceptions  had  been  served  in  the  time  provided  by 
law,  and  asked  and  was  granted  a  stipulation  idlowing  him 
thirty  days  from  said  twenty-second  day  of  May,  1908, 
within  which  to  prepare  certain  amendments  to  said  bill  of 
exceptions. 

The  affidavit  of  N.  J.  Barry  admits  that  the  bill  of  excep- 
tions in  this  cause  was  served  upon  him  on  the  twenty-ninth 
day  of  January,  1908,  but  denies  that  said  Barry  "took  the 
bill  of  exceptions  from  the  records  of  Lassen  County"  at  any 
time,  or  that  he  ever  had  such  original  bill  of  exceptions,  or 
that  he  ever  took  the  exhibits  or  any  of  them  referred  to  in 
the  affidavits  filed  by  the  appellant. 

There  is,  as  will  be  seen,  a  direct  conflict  arising  in  the 
affidavits  upon  the  question  whether  Barry  at  any  time  took 
the  bill  of  exceptions  to  his  office,  in  Reno,  Nevada,  but  we 
think  it  is  immaterial,  so  far  as  the  decision  of  this  motion 
is  concerned,  whether  he  did  or  did  not. 

Rule  II  of  the  supreme  court,  [160  Cal.  xlii,  119  Pac.  ix] 
provides  that  the  appellant  in  a  civil  action  shall,  within  forty 
days  after  an  appeal  is  perfected,  serve  and  file  the  tran- 
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script  of  the  record  duly  certified  to  be  correct  by  the  attor- 
neys of  the  respective  parties,  or  by  the  clerk  of  the  court 
from  which  the  appeal  is  taken.  "If  a  proceeding  is  pend- 
ing for  the  settlement  of  a  bill  of  exceptions  or  statement 
which  may  be  used  in  support  of  such  appeal,  the  time  afore- 
said shall  not  begin  to  run  until  the  settled  and  authenticated 
statement  or  bill  of  exceptions  has  been  filed." 

The  appellant  here  contends  that,  during  all  the  years 
since  it  proposed  and  served  upon  the  respondent  its  bill 
of  exceptions  in  this  action,  there  has  been  and  is  still  now 
pending  a  proceeding  for  the  settlement  of  the  said  bill 
of  exceptions,  which  is  to  be  used  in  support  of  its  appeal 
herein. 

It  cannot,  in  our  opinion,  from  the  facts  stated  in  the 
affidavits  filed  herein  by  the  appellant  in  resistance  to  this 
motion,  be  held  that  a  proceeding  for  the  settlement  of  the 
bill  of  exceptions  in  this  action  is  still  pending  or  was  pend- 
ing at  the  time  of  the  institution  of  proceedings  on  this 
motion. 

Section  660  of  the  Code  of  Civil  Procedure  provides: 
"When  a  party  desires  to  have  exceptions  taken  at  a  trial 
settled  in  a  bill  of  exceptions,  he  may,  at  any  time  thereafter, 
and  within  ten  days  after  the  entry  of  judgment,  if  the  ac- 
tion was  tried  with  a  jury,  or  after  receiving  notice  of  the 
entry  of  judgment,  if  the  action  was  tried  without  a  jury,  or 
such  further  time  as  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof,  may  allow,  prepare  the  draft  of  a 
bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the  adverse 
party.  .  .  .  Within  ten  days  after  such  service  the  adverse 
party  may  propose  amendments  thereto,  and  serve  the  same, 
or  a  copy  thereof,  upon  the  other  party.  The  proposed  bill 
and  amendments  must,  within  ten  days  thereafter,  be  pre- 
sented hy  the  party  seeking  the  settlement  of  the  bill,  to 
the  judge  who  tried  or  heard  the  case,  upon  five  days'  no- 
tice to  the  adverse  party,  or  be  delivered  to  the  clerk  for  the 
judge."  Or,  where  (so  proceeds  the  same  section),  no 
amendments  are  served,  or  if  served,  are  allowed,  the  pro- 
posed bill  may  be  presented,  with  the  amendments,  if  any, 
to  the  judge  or  referee,  for  settlement  without  notice  to  the 
adverse  party.  Said  section  further  provides  that  when  the 
bill  is  received  by  the  judge  for  settlement,  he  must  desig- 
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Date  the  time  at  which  he  will  settle  the  bill,  "and  the  clerk 
must  immediately  notify  the  parties  of  such  designation. 
At  the  time  designated,  the  judge  must  settle  the  bill.'* 

It  will  be  observed  that,  before  the  judge  can,  or,  indeed, 
has  the  right  to  designate  a  time  or  take  any  other  legal  steps 
looking  to  the  settlement  of  the  bill,  the  same  must  first 
have  been  presented  to  him  for  that  purpose.  The  mere 
delivery  of  the  bill  to  the  judge  pending  the  time  allowed 
by  law  or  by  the  stipulation  of  the  parties  within  which 
amendments  might  be  proposed  and  before  the  same  had  been 
proposed,  there  being  no  agreement  by  the  parties  that  the 
bill  might  be  so  presented,  would  not  be  a  presenting  of  the 
bill  to  the  judge  for  settlement,  for,  in  such  case,  the  judge 
would  have  no  legal  right  to  fix  or  designate  a  day  for  its 
settlement  or  to  settle  it.  It  will  be  further  observed  that 
said  section  makes  it  necessary  for  the  party  seeking  the 
settlement  of  the  bill  of  exceptions — in  other  words,  the 
party  taking  the  appeal  and  desiring  and  intending  to  use 
such  bill  in  support  of  his  appeal — ^to  present  the  bill,  with 
any  amendments  proposed  thereto,  to  the  judge  who  tried 
the  ease,  or  to  the  clerk  for  the  judge,  for  settlement.  Or, 
where  no  amendments  are  served,  it  is  likewise  the  duty  of 
such  party  to  present  such  bill  for  settlement,  as  provided. 
'^  Compliance  with  this  requirement  is  essential  to  the  right 
of  a  party  to  have  his  bill  of  exceptions  settled,  and  if  he 
fails  to  so  comply,  his  right  is  gone,  unless  he  be  relieved 
from  the  effect  of  such  failure  by  the  trial  court  under  the 
provisions  of  section  473  of  the  Code  of  Civil  Procedure,  on 
account  of  *  mistake,  surprise,  or  excusable  neglect'  '* 
{Moultrie  v.  Tarpio,  147  Cal.  376,  [81  Pac.  1112].) 

Although,  as  seen,  it  appears  from  the  afiBdavit  of  W.  F. 
Williamson  that  the  bill  of  exceptions  was  presented  for  set- 
tlement to  the  Hon.  F.  A.  Kelley,  then  judge  of  the  superior 
court  of  Lassen  County,  on  or  about  the  seventh  day  of 
April,  1908,  it  further  appears,  as  we  have  shown,  from  the 
affidavit  of  W.  W.  Sanderson,  who  was  then  associated  with 
said  Williamson  in  the  practice  of  law,  that,  on  the  twenty- 
second  day  of  May,  1908,  he  (Sanderson)  being  in  attendance 
on  the  session  of  the  superior  court  of  Lassen  County  before 
the  Hon.  P.  A.  Kelley,  then  judge  of  said  superior  court, 
both  in  the  matter  of  the  settlement  of  said  bill  of  excep- 
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lions  and  coDccrning  other  matters  and  trials  set  for  said 
day,  presented  said  bill  of  exceptions  for  settlement,  "and 
some  qiiestion  having  been  raised  as  to  the  manner  in  which 
certain  exhibits  should  be  incorporated  into  said  bill  of 
exceptions,  the  court  ordered  that  N.  J.  Barry,  Esq.,  the 
attorney  for  the  plaintiff  and  respondent  in  this  cause,  should 
be  allowed  to  take  with  him  the  original  bill  of  exceptions 
and  the  transcript  of  the  testimony  and  certain  exhibits  and 
papers  in  the  said  action,  to  his  office  in  Reno,  and  examine 
the  same  there  and  report  what  portions  of  said  exhibits  he 
desired  inserted  in  the  said  bill  of  exceptions.  Said  Barry 
at  the  same  time  .  .  .  asked  and  was  granted  a  stipulation 
allomng  him  thirty  days  from  said  22nd  day  of  May,  1908, 
tvithin  which  io  prepare  certain  amendments  to  said  bill  of 
exceptions.  That  said  stipulations  were  entered  into  and 
the  said  order  made  in  the  courtroom  of  said  superior  court 
of  Lassen  County,  in  the  city  of  Susanville,  on  the  22nd 
day  of  May,  1908.  Affiant  thereupon  returned  to  San  Fran- 
cisco, reported  said  action  and  proceedings  to  said  W.  F. 
Williamson,  and  has  no  further  knowledge  and  taken  no 
further  action  in  the  said  matter  since  said  date." 

It  will  thus  be  seen  that,  even  though  it  be  true  that  the 
bill  was  by  the  appellant  presented  to  the  judge  for  settle- 
ment on  the  seventh  day  of  April,  1908,  such  presentation 
was  in  effect  withdrawn  or  waived  and  ceased  to  operate 
when,  on  the  twenty-second  day  of  May,  thirty  days'  addi- 
tional time  from  said  date  within  which  he  might  propose 
amendments  to  said  bill  was  allowed  the  respondent  by  the 
agreement  and  stipulation  of  the  appellant.  The  effect  of 
said  stipulation  was  the  same  as  if  the  bill  had  never,  as  a 
matter  of  fact,  been  presented  for  settlement  as  provided  by 
section  650  of  the  Code  of  Civil  Procedure.  It  follows,  as 
before  stated,  that,  at  the  time  this  motion  was  filed,  there 
was  no  proceeding  pending  for  the  settlement  of  the  bill  of 
exceptions.  And  it  is  obvious  that  the  time  within  which 
the  appellant  might,  under  section  473  of  the  Code  of  Civil 
Procedure  (viz.:  six  months)  have  obtained  relief  from  the 
effect  of  its  default  in  the  matter  of  presenting  its  bill  for 
settlement  within  the  time  provided  by  the  statute  has  long 
since  passed.  Indeed,  over  five  years  have  elapsed  since  the 
expiration  of  the  time  within  which  the  appellant  might  have 
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sought  relief  from  the  effect  of  its  default  under  said  see- 
tion  473  of  the  Code  of  Civil  Procedure. 

As  is  said  in  Moultrie  v.  Tarpio,  so  the  facts  as  admitted 
by  the  appellant  warrant  us  in  saying  is  true  here:  *'The 
rule  of  this  court  quoted  above  (rule  II)  contemplates  a  pro- 
ceeding for  a  settlement  that  is  alive,  at  least  to  the  extent 
that  it  is  being  in  some  degree  pressed  by  the  appellant. 
Ordinarily  this  court  would  not  undertake  to  determine,  on 
a  motion  to  dismiss  an  appeal,  whether  or  not  a  party  had 
so  failed  to  comply  with  the  requirements  of  the  law  in 
regard  to  the  settlement  of  a  bill  of  exceptions,  that  his 
pending  proceeding  for  such  settlement  must  ultimately  fail, 
but  would  leave  that  question  to  be  determined  by  the  trial 
judge,  subject  to  a  review  on  appeal.  But  where,  as  here, 
the  facts  are  not  in  dispute,  and  it  is  apparent  that  no  bill 
can  ever  be  settled,  and  that  the  appellant  has  long  since 
practically  abandoned  his  proceeding  for  the  settlement  of 
any  such  bill,  we  are  satisfied  that  it  should  not  be  held  that 
there  is  a  'proceeding  pending  for  a  settlement  of  a  bill  of 
exceptions,'  within  the  meaning  of  the  rule." 

In  this  case,  even  if  be  true  that  counsel  for  the  respondent 
took  possession  of  the  original  bill  of  exceptions  as  proposed 
by  the  appellant  and  wrongfully  kept  the  custody  thereof  for 
an  unreasonable  time,  still  it  was  the  duty  of  the  appellant, 
as  the  actor  in  the  proceeding  looking  to  the  preparation  of 
his  appeal,  to  move  promptly  and  diligently  in  the  matter 
and  take  such  steps  as  might  have  been  necessary  for  the 
preservation  of  the  integrity  of  the  proceeding  inaugurated 
by  it  for  the  proper  settlement  and  authentication  of  its  rec- 
ord on  appeal.  No  such  steps  seem  to  have  been  taken,  unless 
it  may  be  said  that  certain  letters  addressed  to  the  respond- 
ent's attorney  by  the  attorney  for  the  appellant  requesting 
him  to  proceed  to  present  any  amendments  he  desired  to 
propose  to  the  bill  may  be  treated  as  such,  but,  obviously, 
under  the  circumstances  disclosed  here,  the  burden  was  upon 
the  appellant,  as  the  actor  in  the  proceeding,  to  go  furtiier 
than  merely  to  appeal  to  the  adverse  party  to  hasten  the 
settlement  of  the  bill. 

Under  the  circumstances  above  stated,  no  other  course  is 
open  to  US  but  to  dismiss  the  appeal.  As  has  been  shown 
herein,  the  appellant,  in  practical  effect,  over  five  years  ago 
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abandoned  the  proceedings  essential  to  the  prosecution  of 
its  appeal  by  failure  to  pursue  the  legal  steps  necessary  to 
the  preparation  and  the  filing  in  this  court  of  the  record 
essential  to  a  hearing  thereon.  ''There  can  be  no  doubt  of 
the  inherent  right  of  this  court  to  dismiss  an  appeal  under 
such  circumstances."  (Moultrie  v.  Tarpio,  147  Cal.  376,  [81 
Pac.  1112].) 

In  view  of  the  conclusion  thus  arrived  at,  it  is  not  neces- 
sary to  notice  the  first  point  suggested  above  and  urged  by 
the  respondent  in  support  of  the  motion,  viz. :  That  the  notice 
of  appeal  was  not  served  upon  him. 

The  motion  to  dismiss  the  appeal  herein  is  granted. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  282.    Third  AppeUate  Dirtrict.—June  18,  1914.] 
THE  PEOPLE,  Respondent,  v.  J.  P.  BOWMAN,  Appellant. 

GliMiKAL  Law— Obtaining  Note  Under  False  PaiTENSES — Insuf- 
nciENOT  OF  Verdict. — In  a  prosecution  for  procuring  the  ezecu- 
ti<m  of  a  promiwrory  note  by  meang  of  false  pretenses,  a  verdict 
whieh  finds  "the  defendant  guilty  of  obtaining  the  signature  of  G. 
on  a  eertain  promissory  note  under  false  pretenses  but  with  no 
intention  to  defraud  said  G.  of  the  amount,"  is  insufficient  to  sus- 
tain a  judgment  of  conviction. 

JsK — ^Bejeotion  by  Court  of  Insufficient  Verdict — Delivery  of 
Second  Verdict  by  Jury.— But  if  such  verdict  is  rejected  by  the 
court,  whereupon  the  jury  deliver  another  verdict  which  they  agreed 
upon  at  the  same  time  as  the  first  verdict,  the  second  verdict,  if 
otherwise  vuificient,  will  support  the  judgment. 

Id. — What  Constitutes  False  Pretenses — Intention  of  Dependant. 
If  the  defendant  knowingly  made  false  representations,  with  the 
intention  of  obtaining  such  note,  and  he  thereby  did  obtain  the 
note  to  the  prejudice  of  the  prosecuting  witness,  he  committed  the 
crime,  whatever  might  have  been  his  intention  as  to  his  repayment 
of  the  money.  The  fraudulent  intent  contemplated,  by  section  532 
of  the  Penal  Code  is  the  intent,  by  means  of  the  false  representa- 
tions, to  secure  the  property  which  is  sought  by  the  party  charged. 

Ip, — False  Pretenses — Sufficiency  of  Evidence  to  Support  Con- 
▼lonoN. — In   this   prosecution   for  procuring    the   execution    of    a 
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promissory  note  through  misrepresentations  bj  the  defendant  that 
he  owned  and  was  in  possession  of  certain  valuable  bonds,  the 
evidence  is  sufficient  to  support  the  inference  that  he  had  no  such 
bonds  and  that  his  false  representations  were  an  inducement  to  the 
execution  of  the  note. 

Id. — Pbomise  jls  to  Futuei  Event — Evidence. — The  fact  that  the  de- 
fendant said  he  would  send  the  bonds  to  Chicago  and  have  the 
money  in  two  or  three  weeks  to  take  up  the  note,  does  not  con- 
clusively show  that  the  note  was  signed  under  a  promise  to  do 
something  relating  to  a  future  event  There  was  present  a  false 
statement  to  which  was  added  the  false  promise — a  false  statanent 
bj  the  defendant  that  he  had  the  bonds,  to  which  he  added  the 
false  promise  that  he  would  have  them  cashed,  a  promise  impossible 
of  fulfillment  because  he  had  no  bonds.  Such  a  eoncurrent  promise 
does  not  overcome  the  force  of  the  false  pretense. 

Id. — iNSTOUcnoNS — SumoisNCT  When  Considebed  as  Whole. — In  a 
prosecution  for  obtaining  the  execution  of  a  promissory  note  hj 
false  pretenses,  instructions,  or  parts  of  instructions,  which,  stand- 
ing alone  are  erroneous,  may,  when  considered  with  the  entire 
charge,  be  free  from  prejudicial  error. 

Id. — Sufpiciency  of  Evidence — Reasonable  Doubt — Instbuotions. — 
In  such  prosecution  error  cannot  be  predicated  of  an  instruction  t« 
the  jury  "that  it  is  not  necessary  that  the  prosecuting  witness,  G., 
should  expressly  testify  that  the  false  pretenses  induced  him  to  act 
as  he  did.  If  you  are  fully  satisfied  beyond  a  reasonable  doubt 
from  the  testimony  of  other  witnesses  in  the  case  and  from  all 
the  facts  and  circumstances  in  the  case  that  the  pretense  induced 
the  prosecuting  witness  to  part  with  his  property  to  defendant,  that 
is  sufficient  to  that  extent." 

Id. — Intention  of  Defendant — Instructions  not  Ebbonsous. — Kor 
can  error  in  such  case  be  predicated  of  the  following  charge  to  the 
jury:  "You  are  instructed  that  when  the  pretense  made  by  the 
defendant  is  false,  and  known  to  be  so  by  him,  it  is  no  defense  that 
the  defendant  intended  or  expected  to  pay  for  the  property  ob- 
tained when  he  was  able  to  do  so;  and  it  is  no  defense  that  defend- 
ant B.  himself  received  no  money  personally  from  the  promissory 
note  that  he  obtained  from  G.  if  you  believe  beyond  a  reasonable 
doubt  that  B.  intended  to  and  did  defraud  G.  of  same  by  the  use 
and  means  of  the  false  pretenses." 

Id. — Fbaud  and  Deception — ^Instsuotions  Regardino. — A  charge  to 
the  jury  in  such  case  that  "you  are  instructed  that  deception  de- 
liberately practiced  for  the  purpose  of  securing  an  unfair  advantage 
of  another  is  fraud.  Property  obtained  by  such  practice  is  ob- 
tained by  fraud.  A  person  deprived  of  his  property  by  such 
means  is  defrauded/'  if  erroneous,  is  not  prejudiciaL    While  it  does 
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not  answer  the  requirement  of  section  532  of  the  Penal  Code,  other 
instructions  in  the  case  do  so  fully. 

Id. — AfiOUMXNT  OP  Special  Prosboutob — ^Misconduct. — It  was  mis- 
eoTK'uct  on  the  part  of  the  special  prosecutor  in  this  ease  to  state 
in  his  address  to  the  jury:  "I  know  that  B.  is  guilt j  of  this  crime, 
I  know  that  he  has  defrauded  a  brother  Mason,  done  it  fraudulently 
and  intentionally.  And  his  brother  Mason,  G.,  has  lost  nineteen 
hundred  dollars  on  this  account."  And  again:  ''When  a  man  breaks 
a  law  against  his  brother  in  the  lodge — ah,  gentlemen,  does  not  that 
add  something  to  it  toof  Does  not  that  add  cruelty  to  crime f" 
But  in  view  of  the  evidence  in  the  case  bearing  upon  the  defend- 
ant's guilt,  and  upon  an  examination  of  the  entire  record,  it  can- 
not be  said  that  this  misconduct  has  brought  about  a  miscarriage  of 
justice. 

Id. — Reporter's  Notes — Explanation  as  to  Change  or  Correction. — 
The  trial  court  has  the  right  to  accept  the  reporter's  explanation 
and  other  facts  tending  to  sustain  her  statement  that  she  made  a 
mistake  in  her  notes,  taken  at  the  preliminary  examination,  which 
she  corrected  when  transcribing  them,  and  that  there  was  no  in- 
tention to  change  the  testimony  as  given  nor  in  fact  any  change. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Del 
Norte  County  and  from  an  order  refusing  a  new  trial.  John 
L.  Childs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qillett  &  Cutler,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

THE  COURT. — ^A  rehearing  was  granted  that  we  might 
give  consideration  to  an  alleged  special  verdict  that  now 
appears  in  the  corrected  transcript  but  which  was  not  before 
us  at  the  former  hearing.  In  relation  to  the  said  verdict  the 
account  presented  by  the  record  is  as  follows:  "The  jury 
returned  into  court.  Judge  Childs :  Have  you  reached  a  ver- 
dict, gentlemen  f  Foreman :  We  have  two  verdicts  and  if  the 
one  is  not  legal  we  have  another.  The  Court:  You  will  pass 
it  over.  The  foreman  passed  to  the  court  a  document  which 
read  as  follows:  'We  the  jury  find  the  defendant  guilty  of 
obtaining  the  signature  of  N.  Giacomini  on  a  certain  promis- 
sory note  under  false    pretenses  but  with  no  intention    to 
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defraud  said  N.  Giaconiini  of  the  amount.  Wm.  McAdoo, 
Foreman.'  The  Court:  This  does  not  find  him  guilty  of  any- 
thing. Foreman:  Then  we  have  this  verdict:  'We  the  jury 
find  the  defendant  guilty  of  the  crime  charged  and  leave  to 
the  mercy  of  the  court.'    The  jury  was  then  polled." 

Appellant  claims  that  the  first  of  the  foregoing  constituted 
a  special  verdict  within  the  contemplation  of  the  following 
sections  of  the  Penal  Code :  "The  jury  when  they  are  in  doubt 
as  to  the  legal  effect  of  the  facts  proved,  may  find  a  special 
verdict."  (Sec.  1150.)  **A  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court."  (Sec.  1152.)  *'The  special  verdict  must  be  reduced 
to  writing  by  the  jury,  or  in  their  presence  entered  upon  the 
minutes  of  the  court,  read  to  the  jury  and  agreed  to  by  them, 
before  they  are  discharged."  (Sec.  1153.)  *'A  special  ver- 
dict need  not  be  in  any  particular  form,  but  is  sufficient  if  it 
present  intelligently  the  facts  found  by  the  jury."  (Sec. 
1164.) 

It  is  argued  by  appellant  that  "This  verdict  contained  all 
of  the  facts  necessary  to  be  found  in  an  action  for  obtaining 
money  or  property  by  false  pretenses.  In  such  an  action  two 
material  facts  must  appear — ^namely:  false  and  fraudulent 
representations  or  pretenses  whereby  one  defrauds  another 
person  of  money,  labor  or  property  and  that  there  was  an 
intent  at  the  time  to  defraud.  This  verdict  finds  the  fact  that 
the  defendant  obtained  the  signature  of  N.  Qiacomini  to  a 
promissory  note  under  false  pretenses  and  it  also  further  finds 
that  the  defendant  had  no  intention  to  defraud  N.  Qiacomini." 

The  foregoing  is  not  altogether  accurate  and  contains  only 
a  partial  truth,  as  an  analysis  of  the  information  and  of  said 
verdict  will  clearly  demonstrate.  In  the  information  it  ap- 
pears that  by  false  representations  the  defendant  induced 
said  Qiacomini  to  perform  two  separate  acts, — ^namely,  to 
execute  or  sign  the  note  and  to  deliver  it  to  said  Bowman. 
It  is  manifest  that  if  either  one  of  these  was  superinduced  by 
said  fraudulent  pretenses  and  thus  appellant  was  enabled  to 
obtain  possession  of  said  note  to  the  prejudice  of  Qiacomini 
the  offense  would  be  complete.  It  might  be  true  that  the 
sigfnature  was  obtained  without  fraud  but  if  the  delivery  was 
caused  by  false  representations  a  verdict  of  guilty  might  fol- 
low.   Thus  it  appears  that  no  judgment  could  be  based  upon 
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the  mere  finding  of  the  jury  that  the  signature  was  obtained 
without  any  intention  to  defraud,  because  it  leaves  undeter- 
mined the  character  of  the  other  vital  element,  the  delivery 
of  possession  of  the  note. 

The  latter  part  of  section  1152  of  the  Penal  Code  adds  a 
degree  of  certainty  to  what  is  implied  in  the  first  sentence  of 
said  section.  It  is  that  the  special  verdict  ''must  present  the 
conclusions  of  fact  as  established  by  the  evidence  .  .  .  and 
these  conclusions  of  fact  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  conclusions  of  law  upon 
them."  If  the  finding  of  fact  be  consistent  with  either  a 
verdict  of  guilty  or  of  not  guilty,  as  it  was  in  this  case,  it  is 
apparent  that  it  does  not  constitute  a  special  verdict  as  that 
term  is  ustd  in  the  statute.  In  other  words,  if  the  finding 
does  not  embrace  all  the  material  facts  charged  in  the  infor- 
mation it  is  not  sufficient  of  itself  to  support  any  judgment 
and  no  conclusion  of  law  can  be  by  the  court  based  thereupon. 

If  the  fraud,  as  alleged  in  the  information,  related  only  to 
the  act  of  securing  the  siprnature  of  Qiacomini,  or  if  it  was 
averred  that  by  means  of  these  false  and  fraudulent  state- 
ments defendant  had  obtained  the  note  and  the  jury  had 
found  that  he  obtained  it  without  any  intention  to  defraud — 
in  either  of  these  contingencies,  of  course,  the  case  would  be 
diflforent. 

But  the  so-called  special  verdict  is  radically  defective  in 
another  respect.  The  jury  found — not  that  Bowman  had  no 
intention  to  defraud  Giacomini,  or  that  he  did  not  knomngly 
make  the  false  statements — ^but  that  he  had  no  intention  to 
defraud  the  latter  "of  the  amount."  While  the  expression  is 
not  very  clear,  the  jury  probably  meant  that  Bowman  had  no 
intention  of  defrauding  Qiacomini  of  the  amount  of  money 
that  the  latter  might  be  called  upon  to  pay  by  reason  of  the 
note.  But  Bowman,  at  the  time  he  secured  the  signature  of 
Giacomini,  might  fully  have  intended  to  pay  the  note  himself 
and  to  save  Giacomini  harmless  and  yet  this  would  not  affect 
a  single  element  of  the  crime.  If  defendant  made  the  said 
false  representations  knowingly  and  with  the  intention  of 
obtaining  said  note  and  he  did  thereby  obtain  the  note  to  the 
prejudice  of  Giacomini  he  committed  the  crime  whatever 
might  have  been  his  intentions  as  to  his  repayment  of  the 
money.    The  fraudulent  intent  contemplated  by  section  532 
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of  the  Penal  Code  is  the  intenty  by  means  of  the  false  repre- 
sentations, to  secure  the  property  which  is  sought  by  the  party 
charged. 

Manifestly  no  defense  would  be  found  in  the  claim  that  he 
fully  intended  at  the  time  to  make  the  aggrieved  party  whole, 
if  a  defendant,  by  means  of  false  representations,  knowingly 
secures  the  promissory  note  of  another  and  thereby  obtains 
credit  to  the  prejudice  of  the  maker. 

In  People  v.  Wieger,  100  Cal.  356,  [34  Pac.  827],  it  is  said: 
"In  the  assumption  that  it  must  be  held  that  defendant  did 
not  intend  to  defraud  the  Sharpless  firm,  if  he  intended  at  the 
time  to  pay  for  the  goods  according  to  the  contract  of  sale, 
and  truly  believed  that  he  was  able  to  do  so,  I  think  counsel 
is  in  error.  Deception  deliberately  practiced  for  the  pur- 
pose of  gaining  an  unfair  advantage  of  another  is  fraud. 
Goods  obtained  by  such  practice  are  obtained  by  fraud.  One 
deprived  of  his  property  by  such  means  is  defrauded,''  and 
among  the  cases  cited  by  Judge  Temple  is  Commonwealth  v. 
Coe,  115  Mass. 481,  wherein  it  is  said:  '*The  intent  to  defraud 
is  the  intent  by  the  use  of  such  false  means  to  induce  another 
to  part  with  his  possession  and  confide  it  to  defendant  when 
he  would  not  otherwise  have  done  so.  Neither  the  promise 
to  pay,  nor  the  intention  to  do  so,  will  deprive  the  false  and 
fraudulent  act  in  obtaining  it  of  its  criminality.'' 

One  is  defrauded  of  his  property  *'when  he  is  induced  to 
part  with  it  by  reason  of  the  false  or  fraudulent  pretenses  and 
representations  and  the  offense  is  complete  when  by  means 
of  such  false  pretenses  the  fraud  thereby  intended  is  consum- 
mated by  obtaining  possession  of  the  property  sought'* 
{People  V.  Bryant,  119  Cal.  597,  [51  Pac.  961].)  '*If  the 
false  pretense  was  among  the  means  by  which  he  obtains  the 
valuable  thing,  he  has  committed  the  full  crime  the  same  as 
though  no  other  influence  combined  therewith."  (2  Bishop 
on  Criminal  Law,  424.) 

From  the  foregoing  it  follows  that  if  the  jury  in  said  ver- 
dict had  found  specifically  that  the  defendant  was  guilty  as 
charged  in  the  information  it  might  have  been  properly  en- 
tered  as  a  verdict  of  conviction  notwithstanding  the  conclud- 
ing clause.  Under  the  decisions,  however,  it  must  be  held 
that  the  finding:  ** Guilty  of  obtaining  the  signature  of  N. 
Qiacomini  on  a  certain  promissory   note    under   false   pre- 
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tenses,"  is  not  a  sufiSdently  certain  and  definite  response  to 
the  general  issue  to  meet  the  requirement  of  the  law. 

In  People  v.  SmaU,  1  Cal.  App.  320,  [82  Pac.  87],  the  de- 
fendant was  charged  with  defrauding  a  person  of  one  hun- 
dred dollars  in  money  and  it  was  held  that  a  verdict  finding 
the  defendant '' guilty  of  the  crime  of  felony,  to  wit,  obtain- 
ing money  by  false  pretenses/'  was  insu£Scient  to  support 
a  judgment  of  conviction.  Therein  are  cited  People  v.  Cum- 
mings,  117  Cal.  497,  [49  Pac  476],  and  People  v.  TiUey,  135 
Gal.  62,  [67  Pac.  42].  In  the  former  the  defendant  was 
charged  with  obtaining  the  promissory  note  of  G.  Schnelle 
for  the  value  of  one  hundred  and  seventy-five  dollars  by  cer- 
tain false  and  fraudulent  pretenses  and  the  verdict  found 
that  ''the  defendant  is  guilty  of  defrauding  G.  Schnelle  of 
the  note  of  one  hundred  and  seventy-five  dollars  in  the  in- 
dictment mentioned."  The  verdict  was  held  to  be  insuffi- 
cient for  the  reason  that  it  did  not  find  as  to  the  false  and 
fraudulent  representations  alleged  in  the  indictment 

In  the  Tilley  case  the  verdict  was:  "We  the  jury  in  the 
above-entitled  case,  find  the  defendant,  Ghas.  H.  Tilley,  guilty 
of  receiving  stolen  property."  It  was  held  insufficient,  prin- 
cipally for  the  reason  that  it  did  not  appear  in  said  verdict 
that  he  had  knowledge  that  the  property  was  stolen.  So,  in 
the  said  verdict  here,  in  addition  to  other  objections,  there 
is  no  finding  that  the  false  pretenses  were  knowingly  made 
and  the  said  verdict  is  uncertain  as  to  what  were  the  false 
pretenses  and  the  note  is  not  identified  as  the  one  set  out  in 
the  information. 

Notwithstanding  the  foregoing  infirmities,  if  said  verdict 
had  been  legally  declared  and  entered  it  would  have  been 
binding  upon  the  court  and  defendant  would  have  been  en- 
titled to  his  discharge.  {People  v.  Small,  1  Gal.  App.  320, 
[82  Pac.  87].)  The  judge,  however,  seasonably  recognized 
the  insufficiency  of  the  said  verdict  and  made  the  declaration 
as  aforesaid. 

The  said  verdict  having  been  neither  general  nor  special, 
the  duty  of  the  court  is  prescribed  in  section  1161  of  the 
Penal  Gode  as  follows:  "If  the  jury  render  a  verdict  which 
is  neither  general  nor  special,  the  court  may  direct  them  to 
reconsider  it,  and  it  cannot  be  recorded  until  it  is  rendered 
in  some  form  from  which  it  can  be  clearly  understood  that 
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the  intent  of  the  jury  is  either  to  render  a  general  verdict 
or  to  find  the  facts  specially  and  to  leave  the  judgment  to 
the  court."  It  seems,  though,  that  the  jury  had  anticipated 
the  action  of  the  court  and  had  already  agreed  upon  another 
verdict  proper  in  form,  and  which  they  immediately  declared 
to  be  their  true  verdict.  Of  course,  it  was  not  necessary  for 
the  jury  to  retire  again  to  reconsider  their  verdict,  since  they 
had  already  accomplished  the  purpose  of  such  reconsideration. 
It  is  equally  apparent  that  the  defendant  was  not  prejudiced 
by  the  peculiar  phraseology  of  the  said  remark  of  the  trial 
judge.  It  is  as  plain  as  anything  can  be  that  the  only  effect 
of  said  remark  upon  the  jury  was  to  confirm  them  in  their 
apprehension  or  belief  that  the  first  verdict  was  insuflScient. 
The  said  statement  did  not  influence  the  second  verdict  for 
the  very  obvious  reason  that  it  had  already  been  agreed  upon. 
It  follows  that  as  to  said  proceeding  there  is  nothing  of  which 
appellant  can  justly  complain. 

One  other  point  strongly  insisted  upon  by  appellant  on  the 
rehearing  is  that  the  evidence  is  insufficient  to  justify  the  in* 
ference  that  defendant  was  not  the  owner  of  the  bonds  and 
he  criticises  the  following  statement  in  our  former  opinion 
Herein:  ''There  were  no  bonds  on  a  Chicago  bank  or  elsewhere 
in  defendant's  box"  and  ''he  had  a  deposit  box  in  which  he 
kept  his  corporation  shares,  but  it  contained  no  bonds."  We 
are  satisfied,  however,  after  a  re-examination  of  the  record, 
that  the  foregoing  is  not  only  a  reasonable  but  the  only  ra- 
tional inference  from  the  testimony  of  the  witnesses  Rice  and 
Lauff,  and  we  adopt,  with  slight  modification,  the  views  ex- 
pressed in  the  original  opinion  as  follows : 

"At  the  close  of  the  trial  defendant  moved  the  court  to 
advise  the  jury  to  acquit  defendant,  which  motion  was  de- 
nied. The  point  urged  that  the  corpus  delicti  had  not  been 
proven  was  predicated  of  a  failure  to  prove  the  falsity  of  the 
statements  made  by  defendant  with  regard  to  the  Chicago 
bank  bonds.  It  is  claimed  that  it  was  incumbent  on  the 
prosecution  to  prove  that  defendant  did  not  own  such  bonds, 
of  which,  it  is  contended,  there  was  no  proof — citing  People 
V.  Simansen,  107  Cal.  345,  [40  Pac.  440] ;  that  the  ruling  on 
defendant's  motion  'dearly  involved  the  whole  merits  of 
the  case,  which  included  proof  of  the  corpus  delicti.'  People 
V.  Ward,  145  Cal.  736,  [79  Pac.  448],  is  cited,  where  it  was 
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said:  'The  elements  of  this  crime  necessary  to  the  establish- 
ment of  the  corpus  delicti  are  false  statements  adapted  to 
the  fraudulent  purpose,  and  money  parted  with  upon  the 
faith  of  such  statements.'  And  it  was  further  said:  'In 
this  case  there  was  no  substantial  evidence  of  the  falsity  of 
the  statements  alleged  to  have  been  made  by  the  defendant 
aside  from  the  testimony  of  witnesses  as  to  his  admissions.' 

''The  principle  of  the  two  cases  cited  is  the  same— that 
the  extrajudicial  statements  and  admissions  of  the  defendant 
are  not  alone  sufficient.  In  the  present  case  the  implied 
findings  of  the  jury  do  not  rest  upon  the  admissions  of  de- 
fendant as  testified  to  by  witnesses.  The  findings  rest  upon 
the  false  statements  made  to  Oiacomini  by  defendant  as  an 
inducement  for  the  delivery  to  him  of  said  note. 

"Defendant  was  engaged  in  selling  drugs,  his  store  being 
in  Crescent  City.  Oiacomini  was  a  man  of  advanced  years 
and  was  engaged  in  farming  some  miles  in  the  country. 
They  were  friends  and  on  previous  occasions  Oiacomini  had 
assisted  defendant  financially  in  a  small  way.  On  July  28 
or  29,  1912,  defendant,  being  in  earnest  need  of  money  for 
immediate  use,  went  to  his  old  friend  at  his  farm  to  obtain 
relief.  What  occurred  there  was  in  the  presence  of  Oia- 
comini, his  wife,  his  son,  and  a  farm  hand  and  was  testified 
to  by  tiiem. 

"The  testimony  was  that  Oiacomini,  when  first  requested 
to  sign  the  note,  refused  to  do  so;  defendant  urged  upon 
him  the  importance  of  his  signing  so  that  he  could  get  the 
money  the  next  day  on  the  note  and,  to  aid  him  in  his  attempt 
to  persuade  Oiacomini  to  sign,  defendant  called  Mrs.  Oiaco- 
mini out  of  their  house  and  urged  her  to  have  her  husband 
execute  the  note;  she  promptly  refused  and  said  he  must 
not  sign ;  that  they  were  old ;  their  farm  mortgaged ;  that  their 
son  was  not  in  good  health  and  had  a  large  family  and  posi- 
tively refused  to  consent.  'Q.  What  did  Mr.  Bowman  say 
thenf  A.  He  told  me  to  let  him  sign  that  note,  that  he  had 
to  have  the  money  at  Hegler's  Bank,  and  that  he  had  bonds 
that  he  got  from  Chicago  that  was  worth  three  thousand 
eight  hundred  dollars.  Q.  What  did  he  say  that  he  had! 
A.  Bonds  that  were  worth  three  thousand  eight  hundred  dol- 
lars. He  said  that  Hegler  said  that  he  would  not  accept 
the  bonds,  and  that  he  had  to  have  some  money  there  at  the 
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bank.  And  I  said  that  it  is  funny  that  he  won't  accept 
them.  I  said  it  is  funnj  that  Mr.  Hegler  won't  do  it 
if  you  have  got  them  bonds  there  and  they  are  good.  It  it 
funny  to  me.  Q.  What  else  did  you  say  to  Mr.  Bowman 
about  the  bonds!  A.  He  said  that  Hegler  won't  cash,  or  ac- 
cept them  bonds  for  cash.  He  said  that  they  had  to  be  sent 
back  to  Chicago  to  get  them  cashed.  And  I  said,  that  it  is 
funny  if  them  bonds  are  good  that  he  won't  cash  them,  and  he 
said  that  Hegler  didn't  know  much  about  the  bank  business. 
Q.  Mrs.  Qiacomini,  did  Mr.  Bowman  say  to  you,  or  in  your 
presence  anything  about  whose  bonds  tiiose  weref  A.  Yes, 
he  said  that  they  were  his  own  bonds  he  had  deposited  there 
at  Hegler 's  Bank,  and  that  it  was  more  than  three  thousand 
eight  hundred  dollars,  and  that  when  he  got  the  money  back 
from  Chicago  it  would  pay  the  note.  Then  he  said  when 
the  money  was  back  that  my  husband  would  be  out  of  thei 
note.  Then  I  said,  No  again,  that  I  don't  want  him  to 
have  anything  to  do  with  it.  Q.  When  you  speak  of  Mr. 
Hegler 's  Bank  what  bank  do  you  meant  A.  The  Crescent 
City  Bank.  Q.  What  Hegler  is  itt  A.  We  always  call  it 
Hegler 's  Bank.  .  .  .  Q.  After  that  did  your  husband  sign 
the  notet.  A.  He  made  him  believe  that  there  was  going 
to  be  no  trouble  and  my  husband  signed  the  note.  Q.  What 
did  your  husband  do  with  it!  A.  Then  he  handed  it  to  Mr. 
Bowman.  Q.  To  this  man  here  (pointing  to  defendant)  f 
A.  Yes.  Q.  You  saw  that  with  your  own  eyest  A.  Yes. 
Then  he  saw  that  I  was  mad.  Because  I  didn't  want  to  let 
him  :ign  the  note  and  Bowman  said,  ''Don't  be  afraid;  I 
tell  you  another  thing,  Mrs.  Giacomini,"  he  says,  "if  any- 
thing should  happen  inside  of  those  two  weeks  until  the 
money  is  back  I  will  give  you  security  in  the  drug  store." 
Q.  That  was  after  the  note  was  given!  A.  Yes,  after  the 
note  was  given,  because  I  kicked  against  it  all  the  time  to 
sign  the  note.' 

''Oiacomini  testified  that  he  was  induced  to  sign  the  note 
by  defendant's  representations,  that  he  had  in  the  Crescent 
City  Bank  bonds  of  a  Chicago  bank  of  the  cash  value  of  three 
thousand  eight  hundred  dollars;  that  he  'depended  on  the 
bonds';  that  after  he  had  signed  and  delivered  the  note  de- 
fendant said  that  he  had  shares  in  a  drug  store  that  he  would 
give  him  as  security. 
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*' There  was,  we  think,  sufficient  evidence  to  support  the  im- 
plied finding  of  the  jury  that  defendant  procured  the  note  by 
means  of  the  representation  that  he  had  at  the  time  in  the  Cres- 
cent City  Bank  Chicago  bank  bonds  of  the  cash  value  of  three 
thousand  eight  hundred  dollars  and  that  the  offered  shares  in 
defendant's  drug  store  formed  no  part  of  the  inducing  cause  to 
sign  the  note.  Qiacomini  testified :  *  Q.  Did  you  believe  the  story 
that  he  told  you  about  the  Chicago  bank  bonds  1  A.  That  is  the 
reason  that  I  signed  my  name  to  the  note  because  I  believed  him. 
I  believed  that  he  had  the  bonds.  ...  Q.  Do  you  remember 
whether  Mr.  Bowman  said  anything  about  0.  B.  Lauff  going 
on  the  notef  A.  He  mentioned  Mr.  Lauff  and  another  man, 
but  I  didn't  think  of  anything  but  the  Chicago  bonds;  that 
is  what  I  depended  upon.  .  .  .  Q.  Did  you  sign  the  note  be- 
cause Mr.  Lauff  was  going  on  it?  A.  No.'  Lauff  did  in 
fact  sign  the  note  and  after  Oiacomini  had  paid  it  secured 
him  to  the  extent  of  one-half  its  face.  Defendant  took  the 
note  to  S.  W.  Rice,  county  treasurer,  with  whom  defendant 
had  some  unexplained  relation  affecting  the  county  funds. 
Bice  delivered  the  note  to  Gamboni,  the  payee,  who  indorsed 
a  certificate  of  deposit  on  the  Crescent  City  Bank  for  the 
amount  of  the  note  and  gave  it  to  Rice  who  cashed  it  and 
paid  the  money  into  the  county  treasury.  Defendant  was 
not  permitted  to  show  that  this  was  a  transaction  to  make 
good  the  money  improperly  loaned  by  Rice  from  the  county 
treasury,  the  court  correctly  holding  that  it  furnished  no 
defense  for  having  obtained  the  note  from  Qiacomini  who 
knew  nothing  of  defendant's  financial  relations  with  Rice. 
Indeed,  defendant's  representation  was  that  he  needed  the 
money  to  pay  to  the  bank.  Rice  testified  that  when  defend- 
ant handed  him  the  note  he  did  not  tell  him  'how  he  came  to 
get  it;  nor  did  he  say  anything  about  his  promising  to  give 
Oiacomini  stock  in  his  drug  store  as  security.  He  gave  me 
a  key  to  his  deposit  box  and  told  me  to  take  bonds  or  stock 
or  something  out  of  it  and  give  it  to  Mr.  Oiacomini  when 
he  called  for  it,  but  the  nature  of  it  I  didn't  know.'  He 
testified  that  he  took  the  package  out  of  defendant's  box 
and  secured  a  box  in  Lauff 's  name,  deposited  the  package 
in  the  box  and  gave  him  the  two  keys  and  this  ended  Rice's 
connection  with  the  matter.  A  week  or  more  later  Oiacomini 
received  one  of  the  keys  from  Lauff.    The  package  referred 
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to  was  shares  in  a  corporation  formed  by  defendant  to  carry 
on  the  business  of  selling  drugs  and  other  merchandise.  This 
package  of  shares  remained  in  the  box  and  was  produced  at 
the  trial  by  Lauff.  There  were  no  bonds  of  a  bank  in 
Chicago  or  elsewhere  in  defendant's  box.  Mr.  Hegler, 
cashier  of  the  Crescent  City  Bank,  testified  that  defendant 
left  with  him  no  bonds;  that  he  had  never  spoken  to  him 
about  cashing  any  bonds  and  he  'didn't  know  he  had  any/ 
and  did  not  know  that  he  ever  had  any  bonds  in  the  bank 
on  deposit,  but  what  he  had  in  his  deposit  box  he  did  not 
know. 

"There  was  evidence  that  defendant  formed  a  corporation, 
in  February,  1912,  with  a  capital  stock  of  $15,000  divided 
into  150  shares  of  the  par  value  of  $100  each,  98  shares  of 
which  were  issued  to  defendant  and  one  share  each  to  two 
other  persons  to  qualify  them  as  directors;  that  the  object 
of  the  corporation  was  to  carry  on  the  drug  business  and 
probably  it  was  defendant's  intention  to  transfer  his  stock 
of  drugs  to  this  corporation.  Mr.  Parsons,  secretary  of  the 
corporation,  testified  that  it  was  the  understanding  that 
these  shares  were  Mn  payment  for  the  drug  store  and  the 
merchandise  in  it  which  he  (defendant)  then  owned  and 
which  the  corporation  was  then  taking  over.'  There  was  no 
evidence  other  than  this  that  there  had  been  any  transfer  of 
the  stock  of  drugs  to  the  corporation  or  that  the  shares  had 
any  value;  there  was  no  evidence  that  it  had  transacted  any 
business,  other  than  to  issue  these  shares,  or  that  the  drug 
store  was  thereafter  conducted  by  the  corporation.  It  was 
shown  by  the  certificate  of  the  secretary  of  state  that  the 
charter  of  the  corporation  was  declared  forfeited,  November 
30,  1912,  for  nonpayment  of  license-tax  for  the  fiscal  year 
ending  June  30,  1913.  An  inventory  of  defendant's  stock 
of  goods  was  taken  for  his  creditors,  in  December,  1912, 
showing  a  value  of  about  $5,000,  but  whether  these  were 
creditors  of  the  corporation  or  of  defendant  individually 
does  not  appear.  This  evidence  as  to  these  corporation  shares 
and  defendant's  offer  to  give  them  to  Giacomini  as  security 
was  introduced  as  tending  to  rebut  any  evidence  of  an  in- 
tention to  cheat  him.  It  is  urged  that  defendant's  offer  to 
turn  over  his  corporation  shares  as  security  is  inconsistent 
with  any  intention  to  cheat  or  defraud  his  friend*    Assum- 
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ing  that  these  shares  in  fact  had  some  value,  which  is  not 
shown,  the  placing  of  them  in  the  hands  of  Oiacomini  and 
Lauff  would  tend  in  some  degree  to  negative  evidence  of 
fraudulent  intent  in  the  transaction  and  thus  eliminate  one 
of  the  elements  necessary  to  constitute  the  crime  involved. 
But  the  question  of  fraudulent  intent  was  with  the  jury 
and  was  to  be  determined  from  all  the  circumstances  in 
the  case.  The  turning  over  of  these  shares  as  security  after 
he  had  secured  the  note  signed  by  Oiacomini  was  not  con- 
clusive of  the  question  of  intent  when  he  made  the  repre- 
sentations which  induced  Giacomini  to  sign  and  deliver  the 
note. 

''Nor  does  it  seem  to  us  that  there  was  a  failure  to  estab- 
lish the  falsity  of  the  representations  on  which  Oiacomini 
acted.  It  is  true  there  is  no  direct  evidence  that  defendant 
did  not  own  and  have  in  the  bank  at  Crescent  City  the  bonds 
he  claimed  to  have  there.  It  was  shown  that  the  cashier  of 
the  bank  had  no  knowledge  of  his  having  any  bonds  there. 
He  had  a  deposit  box  in  which  he  kept  his  corporation  shares 
but  it  contained  no  bonds.  He  represented  that  the  cashier 
bad  refused  to  cash  them,  from  which  it  must  be  inferred 
that,  if  true,  the  cashier  had  some  knowledge  of  them.  But 
he  testified  that  he  had  none.  There  was  left  then  no  source 
of  proof  to  the  prosecution  but  to  examine  the  o£5cers  of 
every  bank  in  Chicago.  In  establishing  a  negative,  do  the 
rules  of  law  require  more  than  was  here  shown  f  We  think 
not.  It  is  not  always  possible — indeed,  it  is  generally  im- 
possible to  prove  an  absolute  negative  and  such  proof  as  is 
available  is  generally  circumstantial  and  inferential.  De- 
fendant did  not  testify  nor  did  he  offer  any  evidence  tending 
to  show  that  he  ever  owned  the  bonds  or  any  bonds  such  as 
represented  by  him.  Upon  this  point  see  1  Wharton  on 
Criminal  Evidence,  10th  ed.,  pp.  693,  694;  2  Wharton's 
Criminal  Law,  11th  ed.,  pp.  1615  and  1631.  We  have  no 
hesitancy  in  holding  that  the  proofs  submitted  by  the  prose- 
cution were  sufficient  to  support  the  inference  that  defendant 
had  no  such  bonds. 

**  Defendant  cites  19  Cyc.  395;  Commonwealth  v.  Stevenson, 
127  Mass.  446;  Cook  v.  State,  71  Neb.  243,  [98  N.  W.  810], 
to  the  proposition  that  *a  mere  promise  to  do  something, 
relating  as  it  does  to  a  future  event,  is  not  within  the  stat- 
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ute.'  The  proposition  as  stated  may  be  conceded  to  be 
the  rule.  Defendant  claims  that  Giaoomini  ^signed  the  note 
upon  the  promise  made  by  the  defendant  that  he  would  get 
some  money  in  Chicago  upon  some  bonds  which  he  owned 
and  in  two  or  three  weeks  he  would  be  able  to  pay  it.' 
The  evidence,  in  our  opinion,  when  fully  considered,  justified 
the  inference  that  the  persuading  fact  inducing  Oiacomini 
to  sign  the  note  was  his  belief,  founded  on  defendant's  rep- 
resentations, that  he  had  in  his  possession  these  valuable 
bonds  sufScient  to  convince  him  that  he  would  not  lose  by 
accommodating  defendant.  The  evidence  shows  that  Giacom- 
ini's  relations  with  defendant  were  of  so  friendly  a  char- 
acter as  would  justify  him  in  believing  that  there  was  no 
risk  so  long  as  defendant  had  bonds  capable  of  being  turned 
into  cash.  The  fact  that  defendant  said  he  would  send  them 
to  Chicago  and  that  he  would  have  the  money  in  two  or  three 
weeks  to  take  up  the  note  does  not  conclusively  show  that 
the  note  was  signed  under  a  promise  to  do  something  relating 
to  a  future  event.  The  jury  were  justified,  from  all  the 
evidence  before  them,  in  finding  that  Giacomini's  reliance,  as 
a  moving  cause  for  signing  the  note,  rested  on  the  representa- 
tion that  defendant  had  these  bonds  in  his  possession.  In 
the  case  here  there  was  a  false  statement,  as  found  by  the 
jury,  to  which  was  added  the  false  promise — a  false  state- 
ment by  defendant  that  he  had  the  bonds,  to  which  he  added 
the  false  promise  that  he  would  have  them  cashed,  a  promise 
impossible  of  fulfillment  because  he  had  no  bonds.  Such 
a  concurrent  promise  does  not  overcome  the  force  of  the 
false  pretense.  (2  Wharton  on  Criminal  Law,  11th  ed.,  sec. 
1438 ;  State  v.  Briggs,  7  L.  R.  A.  (N.  S.)  note  at  p.  278.) 

**It  is  urged  that  the  court  erred  in  admitting  the  certified 
copy  of  Compiled  Statements  of  Domestic  Corporations  show- 
ing that,  on  November  30,  1912,  the  charter  of  the  Bowman 
Pharmacy,  the  corporation  above  referred,  to  had  been  for- 
feited for  nonpayment  of  a  license-tax;  that  this  evidence 
was  offered  to  show  that  the  shares  of  the  corporation  were 
valueless  and  was  error  because  *it  bore  directly  upon  the 
question  of  the  intent  of  defendant  in  securing  the  complain- 
ing witness's  signature  to  the  promissory  note  he  was  after- 
wards compelled  to  pay.'  It  is  true  that  the  forfeiture 
declared  by  the  secretary  of  state,  under  the  statute,  did  not 
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have  the  effect  to  deatroy  the  assets  of  the  corporation  or 
deprive  the  stockholders  of  their  interest  in  such  assets;  it 
went  no  farther  than  to  prevent  the  corporation  from  trans- 
acting business  in  the  state.  The  directors,  however,  still 
retained  the  power,  as  we  understand  the  statute,  to  settle 
the  affairs  of  the  corporation.  It  seems  to  us  that,  conceding 
error,  it  was  without  prejudice  for  the  reason  that  there  is 
no  evidence  that  the  corporation  owned  the  drug  store  there- 
tofore carried  on  by  defendant,  or  that  it  owned  any  property 
or  that  the  shares  had  any  value. 

''Witness  Parsons,  secretary  of  the  corporation,  was  called 
by  the  prosecution  and,  over  defendant's  objection,  was  per- 
mitted to  testify  that,  some  time  in  June  or  July,  1912,  de- 
fendant told  witness  the  corporation  *had  fallen  through.' 
The  objection  was  that  'it  did  not  lie  in  the  mouth  of  any 
person  to  dissolve  a  corporation,'  which  could  be  accomplished 
only  by  methods  pointed  out  by  statute.  Defendant  made 
no  explanation  of  what  he  meant  by  the  rather  vague  expres- 
sion, 'fallen  through.'  For  the  reasons  given  respecting  the 
certificate  of  the  secretary  of  state,  we  cannot  see  that  the 
evidence  was  prejudicial.  If  the  stock  had  no  value,  a  fact 
which  if  true  must  have  been  known  to  defendant,  it  is  not 
apparent  that  offering  it  as  security  would  go  very  far  to- 
ward showing  that  he  did  not  intend  to  cheat  or  defraud 
the  person  misled  by  him. 

"Error  is  claimed  of  the  first  instruction  given  by  the  court 
for  the  reason  that  it  states  that  'any  pretense  sufficient  to 
impose  upon  the  person  to  whom  it  was  made,  if  made  with 
the  intent  to  cheat  or  defraud  him,  if  property  is  obtained 
thereby  from  such  person,  is  sufficient'  The  point  made  is 
that  it  omits  the  essential  elememt  that  the  pretense  must 
be  false  or  fraudulent.  The  first  part  of  the  instruction 
states  'that  every  person  who  knowingly  and  designedly  by 
any  false  or  fraudulent  representations  or  pretenses  defrauds 
any  person  of  property  and  thereby  obtains  possession  of  the 
property,'  etc.  Reading  the  entire  instruction  as  we  must  to 
get  its  meaning,  we  discover  no  merit  in  the  point. 

"The  court  gave  the  following  instruction  of  which  error 
is  predicated:  'You  are  instructed  that  an  intention  to  de- 
fraud is  inferable  from  all  the  facts  of  the  case  and  need  not 
be  substantially  proven/    There  is  force  in  the  criticism 
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that  'a  fact  in  criminal  law  which  is  not  substantially  proven 
is  not  sufficiently  proven.  The  testimony  to  prove  this  in- 
tention must  be  material  and  substantial  and  not  slight.'  If 
the  instruction  stood  alone  and  unaided  as  indicative  of  the 
meaning  of  the  court,  there  might  be  ground  for  assuming 
that  it  misled  the  jury  into  the  belief  that  any  degree  of 
proof,  however  slight,  would  be  sufficient.  When  read  in 
connection  with  the  instruction  which  follows  the  otherwise 
misleading  feature  is  removed:  'The  question  of  intent  to 
cheat  and  defraud  is  one  of  fact  for  you  to  determine  from 
all  the  evidence  in  the  case.  This  intention  need  not  be 
proven  by  direct  and  positive  evidence,  but  it  may  be  law- 
fully and  properly  inferred  by  you  from  all  the  facts  and 
circumstances  in  evidence  having  reference  to  and  bearing 
upon  and  tending  to  prove  such  intent,  provided  such  evi- 
dence is  sufficient  to  satisfy  you  of  such  intent  beyond  a 
reasonable  doubt,' 

''Full  instructions  were  given  upon  the  question  of  reason- 
able doubt;  also  as  to  all  the  elements  entering  into  the  al- 
leged crime  and  the  necessity  or  proof  as  to  them  beyond  aU 
reasonable  doubt. 

"The  court  instructed  the  jury  as  follows:  'You  are  in- 
structed that  it  is  not  necessary  that  the  prosecuting  witness, 
N.  Giacomini,  should  expressly  testify  that  the  false  pretense 
induced  him  to  act  as  he  did.  If  you  are  fully  satisfied  be- 
yond a  reasonable  doubt  from  the  testimony  of  other  wit- 
nesses in  the  case  and  from  all  the  facts  and  circumstances  in 
the  case  that  the  pretense  induced  the  prosecuting  witness  to 
part  with  his  property  to  defendant,  that  is  sufficient  to  that 
extent.' 

''It  is  objected  that  this  is  an  instruction  on  a  question  of 
fact  The  prosecuting  witness  testified  expressly  that  the 
false  pretense  induced  him  to  act  as  he  did.  The  instruction 
simply  means  that  this  fact  was  capable  of  proof  by  testi- 
mony of  other  witnesses  and  from  all  the  facts  and  circum- 
stances in  the  case,  which,  we  think,  might  properly  be  stated 
to  the  jury. 

"Error  is  predicated  of  the  following  instruction:  'You 
are  instructed  that  when  the  pretense  made  by  the  defendant 
is  false,  and  known  to  be  so  by  him,  it  is  no  defense  that  the 


Digitized  by  VjOOQ IC 


June,  1914.]  Pboplb  v.  Bowman.  797 

defendant  intended  or  expected  to  pay  for  the  property  ob- 
tained when  he  was  able  to  do  so;  and  it  is  no  defense  that 
defendant  J.  P.  Bowman  himself  received  no  money  person- 
ally from  the  promissory  note  that  he  obtained  from  N. 
Qiacomini  if  you  believe  beyond  a  reasonable  doubt  that 
J.  P.  Bowman  intended  to  and  did  defraud  N.  Giacomini  of 
same  by  the  use  and  means  of  the  false  pretenses.' 

**  Defendant  claims  that  the  jury  were  thus  told  to  dis- 
regard all  testimony  concerning  the  stock  of  the  drug  store 
and  its  offer  by  defendant  to  the  prosecuting  witness  as 
security.  We  do  not  think  that  the  jury  could  have  under- 
stood from  this  instruction  that  they  were  to  disregard  any 
testimony.  They  were  told  many  times  in  the  course  of  the 
charge  that  they  were  to  consider  all  the  facts  and  circum- 
stances. This  instruction  was  designed  to  meet  the  phase 
of  the  case  which  showed  that  county  treasurer  Bice  received 
the  money  for  the  note  and  placed  it  in  the  county  treasury. 
Whether  this  amount  had  been  borrowed  by  defendant  from 
county  funds  does  not  clearly  appear,  but  whatever  the  rea- 
son for  his  turning  the  note  over  to  Bice  the  court  very  prop- 
erly told  the  jury  that  it  was  no  defense  that  defendant  did 
not  personally  receive  the  money. 

** Complaint  is  made  of  the  following  instruction:  'You 
are  instructed  that  deception  deliberately  practiced  for  the 
purpose  of  securing  an  unfair  advantage  of  another  is  fraud. 
Property  obtained  by  such  practice  is  obtained  by  fraud.  A 
person  deprived  of  his  property  by  such  means  is  defrauded.' 

''It  will  not,  of  course,  be  contended  that  this  instruction 
answers  the  requirement  of  section  532  of  the  Penal  Code. 
Other  instructions,  however,  did  this  very  fully.  We  can  see 
no  error  in  this  instruction,  nor  prejudice  if  it  was  error. 

"We  may  remark  of  the  instructions  that  defendant  of- 
fered 16  carefully  prepared  and  covering  the  case  quite  fully 
and  presumably  as  favorable  to  defendant  as  counsel  felt 
justified  in  asking.  They  were  all  given  with  the  exception 
of  an  unimportant  amendment  to  one.  The  instructions 
given  at  request  of  the  people  have  been  examined.  We  feel 
quite  convinced  that  defendant's  rights  were  in  no  degree 
prejudiced  by  any  instructions  given  and  that  he  had  the 
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benefit  of  full,  clear  and  correct  directions  for  the  guidance 
of  the  jury. 

**In  the  course  of  his  address  to  the  jury  the  special 
prosecutor  stated:  *I  know  that  J.  P.  Bowman  is  guilty  of 
this  crime.  I  know  that  he  has  defrauded  a  brother  Mason, 
done  it  fraudulently  and  intentionally.  And  his  brother 
Mason,  N.  Qiacomini,  has  lost  nineteen  hundred  dollars  on 
this  account.'  And  again:  'When  a  man  breaks  a  law 
against  his  brother  in  the  lodge — ^ah,  gentlemen,  does  not 
that  add  something  to  it  toot  Does  not  that  add  cruelty  to 
crime  t 

''It  is  contended  that  this  was  misconduct  prejudicial  to 
defendant's  rights.  There  were  some  other  statements  not 
mentioned  in  defendant's  brief  to  which  objection  was  made 
at  the  time.  There  was  no  evidence  that  defendant  and 
Giacomini  were  brother  Masons  or  belonged  to  the  same  lodge 
of  any  society.  The  remarks  of  the  prosecuting  attorney 
were  unwarranted  and  highly  reprehensible.  It  does  not  ap- 
pear that  any  one  of  the  jurors  belonged  to  a  masonic  or  any 
other  lodge.  In  stating  that  he  knew  that  the  defendant  was 
guilty,  the  prosecuting  attorney  said:  *I  want  to  say  this, 
gentlemen,  that  according  to  this  evidence,  I  know  that  J.  P. 
Bowman  is  guilty,'  etc.  We  do  not  think  this  statement 
presents  the  question  of  misconduct  in  the  form  condemned 
by  the  supreme  court  in  People  v.  Valliere,  127  Cal.  65,  [59 
Pac.  295],  where  the  district  attorney,  in  speaking  of  another 
theft,  of  which  evidence  was  excluded,  states  what  the  su- 
preme court  considered  *as  in  the  nature  of  testimony.'  In 
view  of  the  evidence  in  the  case  bearing  upon  defendant's 
guilt  and  after  an  examination  of  the  entire  record,  we  cannot 
say  that  this  misconduct  has  brought  about  a  miscarriage  of 
justice.     (Const.,  art.  VI,  sec.  4%.) 

**  Complaint  is  made  that  the  reporter  at  the  trial,  in  tran- 
scribing her  notes  taken  at  the  preliminary  examination, 
changed  them  by  substituting  the  word  *on'  for  *in'  so  that 
the  testimony  would  read  *on  a  bank  in  Chicago,'  referring 
to  defendant's  representation  at  the  time  he  obtained  the 
note.  The  matter  was  gone  into  at  the  trial  with  a  view  to 
correct  the  testimony  and  have  it  go  to  the  jury  thus  cor- 
rected. We  do  not  think  defendant's  claim  was  sustained. 
At  any  rate,  the  court  had  the  right  to  accept  the  reporter's 
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explanation  and   other  facts  tending  to  sustain  her  state- 
ment that  she  made  a  mistake  in  her  notes  which  she  corrected 
when  transcribing  them  and  that  there  was  no  intention  to 
change  the  testimony  as  given  nor  in  fact  any  change.** 
The  judgment  and  order  are  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  August  12,  1914. 


[Crim.  No.  330.    Second  Appellate  District. — June  17,  1914.] 

THE  PEOPLE,  Respondent,  v.  0.  A.  DILLER,  Appellant 

AuTOMOBiLi  Law — Ck)LLisioN — Statute  Imposing  Penalty  fob  Faii/- 
UKB  OF  Drives  to  Beveal  Identity  and  Render  Assistance — 
Constitutionality  of  Statute. — Section  367c  of  the  Penal  Code, 
which  makes  it  a  crime  for  the  driver  of  a  motor  vehicle,  in  case 
of  a  collision  with  any  person  or  vehicle,  to  refuse  to  stop  and 
render  to  the  person  struck,  or  to  the  occupants  of  the  vehicle 
collided  with,  all  necessary  assistance,  and  to  give  to  such  injured 
person  or  persons  the  number  of  his  vehicle,  his  name  and  address, 
and  the  name  of  the  owner  of  such  vehicle,  does  not  offend  the 
constitutional  provision  that  "no  person  shall  be  compelled,  in  anj 
criminal  ease,  to  be  a  witness  against  himself." 
Yd, — Purpose  of  Statute — Police  Regulation. — The  statute  is  a  simple 
police  regulation;  it  does  not  make  the  accident  a  crime.  If  a 
erime  is  involved,  it  arises  from  some  other  statute.  It  does  not 
attempt  in  terms  to  authorize  the  admission  of  the  information  as 
evidence  in  a  criminal  proceeding;  and  the  mere  fact  that  the  driver 
discloses  his  identity  is  no  evidence  of  guilt,  but  rather  of  Innocence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County  and  from  an  order  refusing  a  new  triaL  T.  L. 
Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rodgers  &  Davis,  and  Davis  &  McCoy,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  George  Beebe,  Deputy 
Attorney-General,  for  Respondent. 
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SHAW,  J. — Defendant  was  convicted  of  the  offense  defined 
in  section  367c  of  the  Penal  Code,  Stats.  1911,  p.  62,  it  being 
charged  that  while  driving  an  automobile  a  collision  occurred 
between  the  one  operated  by  him  and  another  automobile,  and 
that  he  did  not  stop  his  car,  nor  give  the  occupants  of  the 
other  automobile  the  number  of  his  car,  his  name  and  address, 
nor  the  name  of  the  owner  of  the  machine  which  he  was  driving 
when  the  collision  occurred. 

On  appeal  he  attacks  the  validity  of  the  statute  upon  the 
ground  that  it  is  obnoxious  to  section  13  of  article  I  of  the 
constitution,  which  provides  that  ''no  person  shall  be  com- 
pelled, in  any  criminal  case,  to  be  a  witness  against  himself." 
Section  367c  of  the  Penal  Code,  [Stats.  1913,  p.  218]  pro- 
vides: **  Whenever  an  automobile,  motor  cycle,  or  other  motor 
vehicle,  or  any  vehicle  whatsoever,  regardless  of  the  power 
by  which  the  same  may  be  propelled  or  drawn,  strikes  any 
person,  or  collides  with  any  vehicle  containing  a  person, 
the  driver  of,  and  all  persons  in,  such  automobile,  motor  cycle 
or  other  motor  vehicle,  or  other  vehicle,  who  have  or  assume 
authority  over  such  driver,  shall  immediately  cause  such  auto- 
mobile, motor  cycle,  or  other  motor  vehicle,  or  other  vehicle, 
to  stop,  and  shall  render  to  the  person  struck,  or  to  the  occu- 
pants of  the  vehicle  collided  with,  all  necessary  assistance 
including  the  carrying  of  such  person  or  occupant  to  a  physi- 
cian or  surgeon  for  medical  or  surgical  treatment,  if  such 
treatment  be  required,  or  if  such  carrying  is  requested  by  the 
person  struck  or  the  occupant  of  the  vehicle  struck;  and  such 
driver,  and  person  having  or  assuming  authority  over  such 
driver,  shall  further  give  to  the  occupants  of  such  vehicle 
or  person  struck,  the  number  of  such  automobile,  motor  cyde, 
or  other  motor  vehicle,  or  other  vehicle,  if  the  same  have  a 
number,  together  with  the  name  and  address  of  the  driver 
of  such  automobile,  motor  cycle,  or  other  motor  vehicle,  or 
other  vehicle,  also  the  name  of  the  owner  thereof  and  the 
name  of  the  passenger;  or  passengers  not  exceeding  five  in 
such  automobile,  motor  cycle,  or  other  motor  vehicle,  or  other 
vehicle  at  the  time  of  such  striking  or  collision.  Any  person 
violating  any  of  the  provisions  of  this  section  is  punishable 
by  imprisonment  in  the  state  prison  not  exceeding  five  years 
or  in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
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exceeding  five  thousand  dollars,  or  by  both  such  fine  and 
imprisonment." 

Appellant's  argument  is  that  since  such  a  collision  might 
be  due  to  dereliction  of  duty  under  circumstances  showing 
an  actual  intent  to  injure  and  upon  which  a  charge  of  crim- 
inal negligence  might  be  based  against  the  driver,  the  infor- 
mation which  he  is  required  to  give  under  the  provisions  of 
said  section  367c  could  be  used  as  evidence  in  prosecuting 
him  for  the  offense.  Provisions  similar  to  that  found  in  the 
statute  have  been  enacted  in  a  number  of  states  the  organic 
laws  of  which,  like  our  own,  provide  that  no  person  in  a  crim- 
inal case  shall  be  compelled  to  be  a  witness  against  himself. 
Among  such  states  are  Missouri  and  New  York,  the  highest 
courts  of  which  have  upheld  the  law  against  the  attack  here 
made.  (See  Ex  parte  Kneedler,  243  Mo.  632,  [Ann.  Cas. 
1913C,  923,  40  L.  R.  A.  (N.  S.)  622,  147  S.  W.  983] ;  People  v. 
Eosenheimer,  209  N.  Y.  115,  [102  N.  E.  530].)  In  the  New 
York  case  the  court  held  that  it  was  within  the  power  of  the 
legislature  to  prohibit  altogether  the  operation  of  automobiles 
on  the  public  highways,  and  since  this  power  might  be  exer- 
cised by  the  legislature  any  restrictions  or  conditions  at- 
tached, less  than  absolute  prohibition,  subject  to  which  they 
might  be  operated,  was  lawful;  in  other  words,  the  greater 
power  included  the  less.  This  position  is  based  upon  the 
theory  that  the  driver  of  an  automobile  in  the  operation  there- 
of exercises  a  privilege  and  not  a  right,  and  as  to  such 
privilege  it  is  competent  for  the  legislature  to  prescribe  the 
conditions  upon  which  it  shall  be  exercised,  or  deny  it  alto- 
gether. Reference  is  made  to  the  opinion  for  the  numerous 
authorities  cited  in  support  of  the  proposition.  While  the 
reasons  thus  assigned  for  sustaining  the  validity  of  a  statute 
might  be  deemed  ample  ground  for  affirming  the  judgment, 
other  reasons  equally  cogent  are  suggested.  If  a  collision 
between  automobiles  be  due  to  circumstances  showing  an 
actual  intent  to  injure  persons  or  the  property  of  another, 
such  fact  would  constitute  a  criminal  offense,  not  by  virtue, 
however,  of  section  367c,  but  by  reason  of  other  provisions 
of  the  law.  In  the  case  at  bar  it  is  not  claimed,  or  even 
suggested,  that  the  collision  was  due  to  criminal  neglect  on 
the  part  of  defendant ;  hence,  so  far  as  shown  by  the  record, 
no  crime  was  committed.    Under  the  law  a  witness  may  be 
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compelled  to  give  answers  to  competent  and  relevant  ques- 
tions upon  the  trial  of  an  issue  of  fact;  nevertheless,  if  such 
answers  tend  to  incriminate  or  connect  him  with  a  crime, 
such  fact  justifies  his  refusal  to  answer.  Conceding  the  case 
of  a  collision  due  to  malicious  and  wanton  intent  of  a  person, 
he  might — though  we  do  not  so  hold,  since  it  is  unnecessary 
to  so  decide — ^  in  any  other  case  where  the  answer  of  a 
witness  tends  to  incriminate  him,  assert  his  privilege  and 
refuse  to  give  the  information  upon  the  ground  that  com- 
pliance with  the  statute  would  compel  him  to  give  testimony 
against  himself.  Whatever  might  be  the  effect  in  the  case 
of  a  collision  due  to  criminal  negligence  of  a  party,  suffice 
it  to  say  that  in  the  case  at  bar,  since  no  crime  was  com- 
mitted, the  constitutional  provision  could  have  no  application 
and  in  such  case  the  constitutional  rights  of  defendant  could 
not  be  infringed  by  exacting  the  information  required  by 
the  statute.  We  adopt  with  approval  what  is  said  by  the 
supreme  court  of  Missouri  in  the  Kneedler  case,  as  follows: 
''The  statute  is  a  simple  police  regulation.  It  does  not  make 
the  accident  a  crime.  If  a  crime  is  involved,  it  arises  from 
some  other  statute.  It  does  not  attempt  in  terms  to  author- 
ize the  admission  of  the  information  as  evidence  in  a  criminal 
proceeding.  The  mere  fact  that  the  driver  discloses  his  iden- 
tity is  no  evidence  of  guilt,  but  rather  of  innocence.  (State 
v.  Davis,  108  Mo.  666,  [32  Am.  St.  Rep.  640,  18  S.  W.  894].) 
On  the  contrary,  flight  is  regarded  as  evidence  of  guilt.  In 
the  large  majority  of  cases,  such  accidents  are  free  from  cul- 
pability. If  this  objection  to  the  statute  is  valid,  it  may  as 
well  be  urged  against  the  other  provisions,  which  require  the 
owner  and  chauffeur  to  register  their  names  and  number,  and 
to  display  the  number  of  the  vehicle  in  a  conspicious  place 
thereon,  thus  giving  evidence  of  identity,  which  is  the  obvious 
purpose  of  the  provision.  (St.  Louis  v.  Williams,  235  Mo. 
503,  [139  S.  W.  340].)  We  have  several  statutes  which 
require  persons  to  give  information  which  would  tend  to 
support  possible  subsequent  criminal  charges,  if  introduced 
in  evidence.  Persons  in  charge  are  required  to  report  acci- 
dents in  mines  and  factories.  Physicians  must  report  deaths 
and  their  causes,  giving  their  own  names  and  addresses. 
Druggists  must  show  their  prescription  lists.  Dealers  must 
deliver  for  inspection  foods  carried  in  stock.    We  held  a 
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law  valid  which  required  a  pawnbroker  to  exhibit  to  an  of« 
fieer  his  book  wherein  were  registered  articles  received  by 
him,  against  his  objection  based  on  this  same  constitutional 
provision.  We  held  this  to  be  a  mere  police  regulation,  not 
invalid  because  there  might  be  a  possible  criminal  prosecu- 
tion in  which  it  might  be  attempted  to  use  this  evidence  to 
show  him  to  be  a  receiver  of  stolen  goods.  (Si.  Joseph  v. 
Levin,  128  Mo.  588,  [49  Am.  St.  Rep.  577,  31  S.  W.  101].) 
If  the  law  which  exacts  this  information  is  invalid,  because 
such  information,  although  in  itself  no  evidence  of  guilt, 
might  possibly  lead  to  a  charge  of  crime  against  the  in- 
formant, then  all  police  regulations  which  involve  identifica- 
tion may  be  questioned  on  the  same  ground.  We  are  not 
aware  of  any  constitutional  provision  designed  to  protect  a 
man's  conduct  from  judicial  inquiry,  or  aid  him  in  fleeing 
from  justice." 

The  record  presented  discloses  no  ground  for  defendant's 
contention,  and  the  judgment  and  order  are  therefore 
afiSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  August  15,  1914. 
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MEMORANDUM  CASES. 


[€!▼.  No.  1252.    Third  Appellate  District— April  4,  1914.] 

SPRING  VALLEY  WATER  COMPANY  (a  Corporation), 
Respondent,  v.  COUNTY  OP  ALAMEDA,  AppeUant 

Taxation — Assessment  of  Riparian  Riohts. — Judgment  affirmed  on 
the  authority  of  Spring  VaUey  Water  Company  t.  County  of  Aim- 
WMda,  ante,  p.  278. 

APPEAL  from  a  judgnnent  of  the  Superior  Court  of  Ala^ 
meda  County.  W.  H.  Waste,  Everett  J.  Brown,  and  Wm.  S. 
Wells,  Judges. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Spring 
Valley  Water  Company  v.  County  of  Alameda,  ante,  p.  278. 

W.  H.  L.  Hynes,  and  Walter  J.  Burpee,  for  Appellant. 

McCutchen,  Olney  &  Willard,  for  Respondent 

THE  COURT. — This  appeal  involves  the  same  question  as 
that  decided  in  Spring  VaUey  Water  Company  v.  County  of 
Alameda,  (Civ.  No.  1251),  ante,  p.  278,  [141  Pac.  38]  of  the 
same  title,  and,  upon  authority  of  that  decision,  this  day  filed, 
the  judgment  is  affirmed. 


[Civ.  No.  1521.    Second  AppeUate  Distriot.—April  17.  1914.1 

R.  M.  BAKER,  Appellant,  v.  EILERS  MUSIC  COMPANY, 

Respondent. 

Appeal— Delay  in  Filing  Transcript— Pendency  of  Appucatioit  worn 
New  Tbial. — Motion  to  dismiss  appeal  denied  on  the  authoritj  of 
Baker  v.  Filers  Music  Company,  ante,  p.  348. 

MOTION  to  dismiss  an  appeal  from  a  judprment  of  the 
Superior  Court  of  Los  Angeles  County.    J.  P.  Wood,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in  Baker 
V.  EiUrs  Music  Company,  ante,  p.  348. 
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Lucius  M.  Fall,  for  Appellant. 
Frank  Bryant,  for  Respondent. 

THE  COUBT.— The  facts  presented  upon  this  motion  are 
in  all  respects  similar  to  those  under  consideration  in  case  No. 
1520,  Bc^er  v.  Filers  Music  Compan/y,  (Civ.  No.  1520),  ante, 
p.  348,  [141  Pac.  395],  in  which  the  motion  to  dismiss  the  ap- 
peal was  denied.  For  the  reasons  stated  in  the  opinion  filed  in 
that  case,  the  motion  of  respondent  for  an  order  dismissing  the 
appeal  herein  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  16, 1914. 


[CSt.  No.  1215.    TUrd  Appellate  DiBtriet— June  4,  1914.] 

CHARLES  R.  PARKINSON  COMPANY  (a  Corporation), 
Plaintiff,  Cross-Defendant  and  Respondent,  v.  FRED  H. 
FIGEL,  Defendant  and  Respondent,  HENRY  COWELL 
LIME  &  CEMENT  COMPANY  (a  Corporation),  De- 
fendant,  Cross-Defendant  and  Appellant,  WILL  M. 
BEQGS,  Defendant,  Cross-Complainant  and  Respondent. 

XUIUDULENT   ASSIGNMSNT — ^InSUITIGISNCT  OF    EVIDENCE  TO  ESTABLISH. 

Judgment  affirmed  on  authority  of  Parkinson  Brothers  Company  ▼. 
Figel,  ants,  p.  701. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    John  E.  Richards,  Judge. 

The  facts  are  similar  to  those  stated  in  Parhinsan  Bros.  Co. 
V.  Figel,  ante,  p.  701. 

Mastick  &  Partridge,  for  Appellant 

Rogers,  Bloomingdale  &  Free,  and  R.  0.  McComish,  for 
Respondents. 

CHIPMAN,  P.  J. — By  stipulation,  this  case  was  to  be  heard 
and  decided  on  the  same  transcript  as  in  the  case  of  Parkinson 
Bros.  Co.,  against  the  same  parties.  No.  1214,  this  day  decided, 
iMie,  p.  701  [142  Pac.  135].  Upon  the  authority  of  the 
judgment  in  that  ease,  the  judgment  in  this  case  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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ACCRETION.    See  Tide  Jjbh&b,  8. 

AGENCY. 

1.  Undisclosed  Principal — Right  to  Sue  on  Contract. — An  nndis- 

elosed  principal  maj  sue  on  a  contract  entered  into  by  an  agent  for 
kifl  benefit.     (Eldridge  t.  Mowrj,  183.) 

2.  Corporation  Organized  to  Restore  Record  Titles — Agency  for 
Firm  of  Attorneys. — Where  a  firm  of  attorneys  organizes  a  cor- 
poration to  restore  the  record  titles  to  real  property  under  the  Mc- 
Enerney  Act  (Stats.  1906,  p.  73),  dictates  its  management,  owns 
practically  all  its  capital  stock,  and  the  corporation  has  no  em- 
ployees, brings  no  suits  in  its  name,  and  has  no  office  except  that 
its  name  appears  on  the  door  of  one  of  the  rooms  constituting  the 
offices  of  the  firm  of  attorneys,  the  corporation  is  a  mere  agency 
of  the  firm  and  the  firm  may  sue  on  contracts  executed  by  the  cor- 
poration for  the  restoration  or  quieting  of  titles.     (Id.) 

8.  Principal  and  Agent— Relation  Between  Lessee  of  Premises  and 
Promoter  of  Aeronautical  Exhibition. — Where  the  lessee  of 
premises  enters  into  a  contract  with  the  promoter  of  an  aeronautical 
exhibition  whereby  the  lessee  is  to  furnish  certain  equipment  and 
advance  certain  moneys  for  the  enterprise,  and  the  promoter  is  to  pro- 
mote the  exhibition  on  a  percentage  basis,  the  relation  of  principal 
and  agent  is  thereby  established  between  the  parties,  and  the  lessee 
becomes  liable  for  goods  furnished  for  the  enterprise  upon  the  order 
of  the  promoter.     (Sims  t.  Frew,  725.) 

4.  Approval  by  Lessee  of  Expenditures — ^Waiver  of  Provision  Re- 
quiring.— A  condition  in  such  contract  that  the  lessee  shall  not  be 
responsible  for  obligations  incurred  by  the  promoter,  "unless  the 
same  have  been  sanctioned  and  approved"  by  him,  is  exclusively  for 
the  benefit  of  the  lessee  and  subject  to  waiver  by  parol.     (Id.) 

5.  Waiver  of  Condition — What  Constitutes. — The  acceptance  and 

payment  by  the  lessee  of  many  items  of  expense,  incurred  by  the 
promoter  without  sanction  or  approval  by  the  lessee,  amounts  to  a 
waiver  of  such  condition.     (Id.) 
See  Broker;  Corporation,  15;  Promissory  Note,  5,  0. 

AGISTMENT. 

1,  Agister— Who  Is — ^Duty  and  Liability  in  Pasturing  Horses. — 
Ob«  who  takea  in  horses  to  pasture,  having  charge  and  control  of 

(807) 
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AGISTMENT  (Continued). 

them,  is  an  agister;  and  while  he  it  not  an  Inaorer  agalntt  injury  to  or 
lose  of  the  ttock  intrusted  to  his  keeping,  he  is  bound  to  take  reason- 
able eare  thereof,  and  he  is  responsible  for  injury  or  loss  resultittg 
from  ordinary  casualties  that  could  have  been  averted  by  the  exer- 
cise of  such  ears.     (Vaughn  v.  Bixby,  641.) 

2.  Beasonablk  Cabs — ^What  Constitutxs. — In  such  ease  reasonable 
eare  is  that  degree  of  care  which  it  is  presumed  an  ordinarily  careful 
and  prudent  man  would  have  exercised  under  the  same  circomstanees 
with  reference  to  his  own  stoek.     (Id.) 

8.  Question  vqe  Jubt— Rsasonablb  Cabm  op  Hobsss  nf  Pastub& — 
Unless  it  can  be  said  that  the  facts  and  eireumstanees  established 
are  such  that  reasonable  men  could  reach  but  one  conclusion  there- 
from, the  question  as  to  whether  or  not  an  agister  exercised  the 
required  degree  of  eare  in  looking  after  the  welfare  of  horses  while 
in  his  charge,  is  a  question  for  the  determination  of  the  jury.     (Id.) 

4.  Conclusion  of  Jubt— Rbvixw  on  Appeal. — And  even  if  there  is 

no  conflict  in  the  evidence,  nevertheless  if  the  inferences  fairly 
deducible  therefrom  are  fueh  that  different  conclusions  might  ration- 
ally be  drawn  therefrom  by  men  equally  sensible  and  impartial,  the 
conclusion  reached  by  the  jury  should  be  deemed  final  and  not 
disturbed  on  appeal  for  want  of  sufficient  evidence  to  justify  the 
verdict.     (Id.) 

5.  Watbb  fob  Hobses  in  Pastubb — Neolioence  of  Aoisteb  in  Sup- 

plying.— In  this  action  by  the  owner  of  horses  against  the  owners 
of  some  five  thousand  acres  of  mountainous  land  who  had  received 
the  animals  thereon  to  pasture  for  hire,  to  recover  damages  for  the 
death  of  the  horses  through  want  of  water,  the  evidence  justifiea 
the  verdict  of  the  jury  in  favor  of  the  plaintiff.     (Id.) 

6.  SuFFiaENOT  OF  Wateb  in  Pastube — Special  and  Gensbal  Ykb- 
DicTs — CONSisnsNCT. — A  special  finding  of  the  jury  that  there  was 
sufficient  water  in  the  pasture  for  the  horses  is  not  inconsistent  with 
the  general  verdict  for  the  plaintiff,  if  it  is  also  found  that  tha 
water  was  inaccessible  to  the  horses.     (Id.) 

ALIMONY.    See  Contempt,  2;  Divoroe,  1. 

AMENDMENT.    Bee  Findings,  1,  8. 

APPEAL. 

1.  Order  Vacating  Default — ^Whethee  Appealable. — ^An  order  set- 

ting aside  the  default  of  the  defendant  entered  by  the  clerk,  made 
before  the  entry  of  any  judgment  in  the  action,  is  not  the  subject 
of  a  separate  appeal.     (Lapique  v.  Plummer,  685.) 

2.  Sufficiency  op  Evidence  to  Support  Findings. — It  is  hardly  fair 
to  raise  the  question  on  appeal  that  the  findings  ar«  not  supported 
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by  the  evidence,  where  eonneel  for  the  appellant  offers  no  evidence 
at  the  trial,  but  merely  presents  "a  legal  defense,  as  shown  by  the 
demurrer.'^  (Yellow  Jacket  etc.  Co.  v.  Holbrook,  687.) 
8.  Verdict  on  CoNmcriMO  £videnox  —  Rjsvuw  on  Appeal. — The 
verdict  of  the  jury  on  conflicting  evidence  will  not  be  reviewed  on 
appeal,  although  a  contrary  verdict  would  have  been  supported  by 
abundant  proof.  The  jury's  verdict  as  to  such  matters  is  final  and 
conclusive.     (Webber  v.  Smith,  51.) 

4.  Motion  to  Dismiss  for  Failure  to  Fili  Transcript  in  Tims 
— When  Premature. — A  motion  to  dismiss  an  appeal  from  a  judg- 
ment because  of  failure  to  serve  and  file  the  transcript  within  the 
time  prescribed  by  rule  II  of  the  supreme  court,  is  premature  if  made 
within  forty  days  after  the  filing,  by  stipulation,  of  a  substituted 
appeal  bond.     (Hofer  v.  Qrundy,  686.) 

5.  Delay  in  Filino  Transcript — Eppect  of  Pendency  of  Applica- 
tion for  New  Trial. — A  delay  of  fifteen  months  in  filing  the  tran- 
script does  not  warrant  a  dismissal  of  the  appeal,  if  during  that 
time  there  has  been  pending  a  motion  for  a  new  trial,  and  inci- 
dental thereto,  the  settlement  of  a  proposed  bill  of  exceptions. 
(Baker  v.  Eilers  Music  Company,  348.) 

6.  Delay  in  Filino  Transcript — ^Pendency  of  Application  for  New 
Trial. — Motion  to  dismiss  appeal  denied  on  the  authority  of  Baker 
T.  EUen  Muiic  Company,  ante,  p.  848.  (Baker  t.  Eilers  Music 
Company,  804.) 

T*  Delay  in  Preparing  Bill  of  Exceptions — Dismissal  of  Ap- 
peal.— ^Where  a  proposed  bill  of  exceptions  is  withdrawn  by  stipu- 
lation on  the  day  of  its  presentation  for  settlement  and  the  re- 
spondent allowed  thirty  days  to  prepare  amendments  thereto,  but 
BO  further  steps  are  taken  for  five  years  by  the  appellant  to  procure 
the  settlement  of  the  bill,  the  appeal  will  be  dismissed  en  motion. 
(Harbaugh  t.  Lassen  Irrigation  Company,  773.) 

S.  Proceeding  Pending  for  Settlement  of  Bill  of  Exceptions. — In 
such  case  there  is  no  ''proceeding  pending  for  the  settlement  of  a  bill 
of  exceptions"  within  the  meaning  of  the  provision  of  rule  II  of  the 
supreme  court  that  "if  a  proceeding  is  pending  for  the  settlement 
of  a  bill  of  exceptions  or  statement  which  may  be  used  in  support 
of  such  appeal,  the  time  aforesaid  shall  not  begin  to  run  until  the 
settled  and  authenticated  statement  or  bill  of  exceptions  has  been 
filed."  The  effect  of  the  stipulation  for  the  withdrawal  of  the 
proposed  bill  was  the  sams  as  if  the  bill  had  never,  as  a  matter 
of  fact,  been  presented  for  settlement  as  provided  by  section  650 
of  the  Code  of  Civil  Procedure.     (Id.) 

••  Wrongful  Possession  of  Bnx  of  Exceptions  by  Respondent. — 
Duty  of  Appellant. — If  counsel  for  the  respondent  took  posses- 
sion of  the  original  bill  of  exceptions  as  proposed  by  the  Appellant 
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and  wrongfully  kept  the  custody  thereof  for  an  unreasonable  time, 
itill  it  waa  the  duty  of  the  appellant,  as  the  actor  in  the  proceed- 
ing looking  to  the  preparation  of  his  appeal,  to  move  promptly  aud 
diligently  in  the  matter  and  take  such  steps  as  might  have  been 
necessary  for  the  preservation  of  the  integrity  of  the  proceeding 
for  the  proper  settlement  and  authentication  of  the  record  on  ap« 
peal.     (Id.) 

!••  JuDOMXNT  SusTAiNiNO  DEMURRER — ^REASONS  ASSIGNED. — A  defend- 
ant cannot  be  deprived  of  the  right  to  be  heard  on  appeal  upon 
any  or  all  of  the  grounds  of  his  demurrer,  merely  because  the  court 
below  designated  a  single  ground  as  the  reason  for  its  order  sus- 
taining the  demurrer;  if  his  demurrer  is  well  taken  upon  any  ground, 
the  order  sustaining  it  will  be  affirmed  regardless  of  the  reasons 
assigned  therefor  by  the  court  below.  (Koch  v.  Speedwell  Motor 
Gar  Company,  123.) 

11.  Order  Bstdsino  New  Trial — Right  to  Determination  of  Casb 

—  EiTBCT  OF  Irregularity  in  Procedure  to  Obtain  New 
Trial. — An  appeal  is  given  as  a  matter  of  right  from  an  order 
granting  or  denying  a  motion  for  a  new  trial;  and,  when  properly 
taken  and  perfected,  the  appellate  court  has  jurisdiction  to  and 
must  hear  and  determine  the  same  upon  its  merits,  notwithstanding 
an  alleged  irregularity  or  defect  in  the  procedure  prescribed  as  a 
preliminary  to  the  presentation  of  a  motion  for  a  new  trial.  (Turner 
V.  P.  W.  Ten  Winkel  Company,  213.) 

12.  Notice  of  New  Trial — Failure  to  Give  as  Ground  for  Dismissal 

OF  Appeal. — The  failure  to  give  notice  of  intention  to  move  for  a 
new  trial  is  not  ground  for  dismissing  an  appeal  from  the  order 
denying  a  new  trial,  although  such  failure  is  sufficient  reason  for 
tbe  refusal  by  the  lower  court  of  a  new  trial,  and  constitutes 
ground  for  affirmance  by  the  appellate  court  when  the  appeal  is 
heard  on  its  merits.     (Id.) 

18.  Review  of  Order  Based  Upon  Conflicting  Affidavits.— In  tha 
eonsideration  of  an  appeal  from  an  order  made  upon  affidavits, 
involving  thtf  decision  of  a  question  of  fact,  this  court  is  bound  by 
the  same  rule  that  controls  it  where  oral  testimony  is  presented  for 
review;  if  there  is  any  conflict  in  the  affidavits,  those  in  favor  of 
the  prevailing  party  must  be  taken  as  true,  and  the  facts  stated 
therein  must  be  considered  as  established.     (Smilie  v.  Smilie.  420.) 

14.  Affidavits  in  Favor  of  Successful  Party — What  Deemed  to 
Establish. — As  error  is  not  presumed,  and  all  intendments  are  ia 
favor  of  the  action  of  the  lower  court,  it  follows  that  the  affidavits 
in  behalf  of  the  successful  party  are  deemed  to  establish  not  only 
the  facts  directly  stated  therein,  but  also  all  facts  which  may 
reasonably  be  inferred  or  presumed  from  tha  direct  and  pggitiva 
itatamenta.    (Id.) 
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15.  Bill  of  Exobptions — ^Neoessitt  op  Statbmxnt  op  Entibs  Evi- 
dence.— The  party  proposing  a  bill  of  ezceptions  is  required  onlj 
to  set  forth  therein  a  reeord  of  so  much  of  the  proceedings  as 
will  illustrate  the  error  claimed,  and  it  is  the  duty  of  the  opposite 
party  to  propose,  if  he  is  able  to,  such  amendments  as  will  show 
that  the  alleged  errors  were  cured  or  rendered  nonprejudieiaL  It 
will  not  be  presumed  that  if  omitted  evidence  had  been  supplied  a 
different  case  would  be  shown,  but  the  presumption  will  be  that  the 
record  does  exhibit  all  matters  material  to  a  consideration  of  the 
points  presented*  (Polkinghom  t.  Biverside  Portland  Cement  Com- 
pany, 615.) 

VL  ASSIONHEMT    or    E^UtOB    AS    TO     InSTBUOTIONS — iNBUlTiaiENCT    OF 

Bbcx)B]>. — ^A  specification  of  error  that  the  court  refused  to  give 
certain  instructions  asked  for  by  the  appellant  cannot  be  considered 
on  appeal,  if  the  text  of  such  instructions  does  not  appear  in  the 
reeord  outside  of  the  specifications.     (Id.) 

See  Agistment,  4;  Contempt,  1,  2;  Criminal  Law,  7,  9,  61,  83,  88, 
M,  95,  128,  133,  151,  158,  166,  167;  Damages,  9;  Findings,  2; 
Garnishment,  1,  2;  Judgment,  1,  2;  Justice's  Court;  Juvenile 
Court,  1,  2;  Master  and  Servant,  2;  Municipal  Corporations,  19; 
Negligence,  25,  28;  New  Trial,  1;  Specific  Performance,  4* 

ABREST.    See  False  Imprisonment. 

ASSAULT.    See  Criminal  Law,  1-19;  Ofllce  and  OAcers,  L 

ASSESSMENT.    See  Beclamation  District,  5-12;   Street  Assessment; 
Taxation,  2-6. 

ASSIGNMENT.    See  Building  Contract,  2-4,  6;  Contract,  6;  Fraudulent 
Conveyance,  4-9;  Mortgage. 

ATTACHMENT.    See    Fraudulent    Conveyance,    4-6;     Garnishment; 
Sale,  16. 

ATTORNEYS  AT  LAW.    See  Agency,  2;   Claim  and  Delivery,  1-3; 
Fraud;  Fraudulent  Conveyance,  7. 

AUTOMOBILE. 

1.  Automobile  Law  —  Collision — Statute  Imposing  Penalty  worn 
Failubi  of  Drivkb  to  Bevkal  Identity  and  Bendeui  Assistance — 
Constitution AUTY  of  Statute. — Section  367c  of  the  Penal  Code, 
which  makes  it  a  crime  for  the  driver  of  a  motor  vehicle,  in  case 
of  a  collision  with  any  person  or  vehicle,  to  refuse  to  stop  and 
render  to  the  person  struck,  or  to  the  occupants  of  the  vehicle 
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collided  with,  all  necessary  assistance,  and  to  givv  to  tadi  injnrad 
person  or  persons  the  number  of  his  Tehide,  his  name  and  address, 
and  the  name  of  the  owner  of  sneh  Tchide,  does  not  offend  the 
constitutional  proTision  that  "no  person  shall  be  compelled,  in  any 
criminal  case,  to  be  a  witness  against  himself."  (People  t.  Diller, 
799.) 
2.  PuBPosK  or  Statutx— PoLicK  BiouuiTiON. — ^The  statute  is  a  simple 
police  regulation;  it  does  not  make  the  accident  a  crime.  If  a 
crime  is  involved,  it  arises  from  some  other  statute.  It  doea  not 
attempt  in  terms  to  authorize  the  admission  of  the  information  as 
evidence  in  a  criminal  proceeding;  and  the  mere  fact  that  the  drivor 
discloses  his  identity  is  no  evidence  of  guilty  but  rather  of  innoewi— , 
(Id.) 
See  Negligence,  12-29. 

BAILMENT.    See  Agistment 

BETTING.    See  Wager. 

BILL  OF  EXCEPTIONa    Bee  Appeal,  7-9,  15;  Juvenile  Court,  2,  t. 

BONDS.    See  Corporation,  13-21;  Municipal  CorporationSy  10-14. 

BOUNDARY.     See  Tide  Lands,  2,  8. 

BRIBERY.    See  Criminal  Law,  20-2d. 

BROKER. 

1.  Compensation    fboh    Both    Pabtiks  —  Whcthke   Pibhisstvlb.— 

The  rule  that  a  real  estate  broker  maj  not  receive  compensation 
from  both  parties  applies  only  in  cases  where  he  is  clothed  with  some 
discretion  in  the  matter  of  advising  or  negotiating  the  sale  or  pur- 
chase of  the  property.     (King  v.  Reed,  229.) 

2.  Middleman — Who  is  and  Right  to  Compensation    fbom    Both 

Parties. — One  who  simply  brings  a  buyer  and  seller  together,  so 
that  they  are  thereby  enabled  to  make  their  own  contract,  is  a 
"middleman."  He  does  not  occupy  a  fiduciary  relation,  he  does  not 
represent  conflicting  interests,  and  therefore  he  is  not  precluded 
from  receiving  compensation  from  both  parties  to  the  sale.     (Id.) 

3.  Sale  op  Mine — ^Bbokeb  as  Middleman — Compensation  pbom  Both 

Parties. — ^Where  the  services  of  a  broker  in  relation  to  the  sale  of 
a  mine  consist  simply  in  directing  purchasers  to  the  property,  and  in 
bringing  the  buyer  and  seller  together  whereby  a  sale  results  through 
their  own  negotiations,  the  &et  that  the  broker  receives  eompenaa- 
tion  from  the  buyer  does  not  relieve  the  seller  from  his  obligation 
to  pay  commissions.     (Id.) 
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4.  CONnULOT    BsrWIBM    BB0KBB8   TO   SELL   BlAL   E8TAT»— NATUBI  OP 

Agbximint  roE  Commissions. — In  this  action  by  one  real  estate 
broker  against  other  brokers  to  reeoTer  eompensation  for  assisting 
them  in  making  sales  of  land,  the  contracts  for  compensation, 
while  in  the  form  of  letters  agreeing  to  paj  a  commission,  are  in 
substance  agreements  to  share  commissions  receiTOd  by  ths  defend- 
ants from  the  owner  of  the  land.     (Hageman  ▼.  O'Brien,  270.) 

5.  Sale  of  Real  Estate — Conteaot  Between  Beckers  to  Shabb 
Commissions— Neoessitt  of  Wbitino.— Where  one  real  estate 
broker  arranges  with  another  broker  to  assist  in  selling  land,  an 
agreement  to  paj  for  such  services  need  not  be  in  writing.  Sub- 
diTision  6  of  section  1624  of  the  CiTil  Code,  which  requires  eon- 
tracts  for  the  employment  of  real  estate  brokers  to  be  in  writing, 
is  designed  only  to  protect  owners  of  real  property  against  un- 
founded claims  of  brokers;  it  does  not  extend  to  agreements  b^ 
tween  brokers  to  co-operate  in  making  sales  for  a  share  of  the 
commissions.     (Id.) 

0.  Assistance  or  One  Bbckee  bt  Anotheb  in  Makinq  Salb— Bight 
TO  Commissions. — Where  real  estate  brokers,  who  have  authority 
from  the  owner  to  sell  land,  make  an  agreement  with  another 
broker  providing  for  the  payment  of  a  commission  to  him  on  all 
of  the  land  sold  through  his  assistance,  whether  the  sales  are  closed 
directly  or  indirectly  by  him,  it  is  necessary  only  for  him  to  show, 
in  his  action  against  them  to  recover  commissions,  that  he  rendered 
substantial  services  in  connection  with  sales,  even  though  the  actual 
transaction  with  the  purchasers  was  concluded  by  or  through  the 
defendants;  he  need  not  prove  that  he  alone  was  the  efficient  or 
procuring  cause  of  the  sales.     (Id.) 

7.  Action  to  Begoveb  Commissions — Suiticienct  of  Evidence  to 
SuPPOBT  Findings. — In  this  action  by  a  real  estate  broker  to  re- 
eorer  commissions  from  other  brokers  under  an  agreement  by  them 
to  pay  him  a  commission  on  all  lands  sold  through  his  assistance, 
the  evidence  supports  the  findings  that  the  plaintiif  procured  pur- 
chasers for  the  lands  as  claimed,  at  least  to  the  extent  that  he  ren- 
dered such  services  in  connection  with  sales  as  would  be  sufficient 
to  entitle  him  to  compensation  under  the  contract.     (Id.) 

8.  Conduct  of  Trial— Suggestion  by  Court  as  to  Shortening  or 
EviDENCB. — The  mere  fact  that  the  judge  presiding  at  a  trial  gives 
out  some  expression  of  opinion  for  the  guidance  of  counsel  during 
the  progress  of  the  case  and  suggests  the  shortening  or  condensing 
of  the  testimony  to  be  given,  does  not  constitute  a  denial  of  the 
right  to  offer  evidence  and  is  not  error.     (Id.) 

0.  Sals  op  Bbal  Estate— When  Commission  is  Earned.— It  is  not 
necessary,  in  order  to  entitle  a  real  estate  broker  to  his  com- 
missions! that  he  should  personally  have  conducted  the  negotiations 
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between  tha  prindpal  and  the  purchaser  leading  to  the  sale,  nor  thai 
he  should  have  been  present  when  the  bargain  was  completed,  nor 
that  the  principal  should  at  the  time  have  known  that  the  purchaser 
was  one  found  bj  the  broker;  it  is  indispensable  and  sufficient  that 
the  effort  of  the  broker  was  the  procuring  cause  of  the  sale,  and 
that,  through  his  agency,  the  purchaser  was  brought  into  communi- 
cation with  the  seller,  although  the  parties  themselves  negotiated 
the  sale.     (Briggs  t.  Hall,  586.) 

10.  Action  to  BECovsa  Commission — Evidinck  That  Bbokkb  was  not 
Proguunq  Cause. — In  this  action  to  recover  a  broker's  commission 
for  a  sale  of  real  property  the  evidence  supports  the  finding  that 
the  plaintiff's  assignor  was  not  the  procuring  cause  of  the  sale. 
(Id.) 

11.  BaiAOH  or  Contract — Salb  bt  Principal  tor  Less  Than  Agbbid 

Amount. — In  such  action  tha  evidence  does  not  show  a  breach  by 
the  principal  of  a  provision  in  the  contract  of  agency  not  to  sell  the 
property  for  less  than  a  stipulated  amount     (Id.) 

12.  Action  foe  Commission — Jueisdiotion  of  Supebioe  Couet. — ^Where 
an  action  is  brought  in  the  superior  court  to  recover  six  hundred 
and  fifty  dollars  as  commission  for  a  broker's  sale  of  real  estate, 
the  court  has  jurisdiction  to  render  judgment  for  two  hundred  and 
sixty  dollars.    (Id.) 

13.  Amount  dt  Conteovebst— JuEiSDionoH  of  Supeeioe  Couet.— In 

ordinary  legal  actions  tha  lo  called  ad  damnmm  elause  of  the  com- 
plaint, when  stated  in  good  faith,  affords  the  test  of  jurisdiction, 
and  if  the  amount  equals  or  exceeds  three  hundred  dollars,  tha 
superior  court  obtains  jurisdiction  and  may  render  judgment  for 
any  lesser  sum  the  evidence  may  justify.     (Id.) 

14.  CoNntAcr  of  Aobnot — Testimony  as  to  Brokee's  Undeestanis 

iNO  of  It. — In  this  action  by  a  broker  to  recover  his  commis- 
sion for  obtaining  a  purchaser  for  a  certain  lease,  it  was  error, 
though  not  prejudicial  in  view  of  the  court's  interpretation  of  the 
contract  of  agency,  to  permit  the  broker  to  state,  in  reply  to  a 
question  what  was  meant  by  a  clause  in  the  contract  that  "should 
he  succeed  in  consummating  a  deal  with  this  purchaser"  he  should 
*^  paid  five  hundred  dollars,"  "My  very  clear  understanding  was 
that  when  I  obtained  fifteen  hundred  dollars  for  her  lease,  I  was  to 
receive  five  hundred  dollars  for  it**  (Swank  &  Letton  v.  Boberts, 
730.) 

15.  EVIDENGE— ADMI6SIBILITT  OF  JUDGMENT-ROLL  IN  ANOTHER  ACTION. — 

In  Buch  action  the  judgment-roll  in  another  action,  brought  by  the 
prospective  purchaser  against  the  seller  to  recover  the  money  paid 
on  account  of  the  sale,  was  inadmissible  against  the  broker  as  res 
inter  alioe  acta.     (Id.) 
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16.  Commission — When  Earned— Consummation  or  Sale. — ^Where  a 
contract  with  a  broker  for  the  sale  of  a  lease  recites  that  he  has  a 
prospective  purchaser  from  whom  he  expects  to  secure  fifteen  hun- 
dred dollars  for  the  lease,  and  that  "should  he  succeed  in  consum- 
mating a  deal  with  this  purchaser"  he  shall  be  paid  the  sum  of  five 
hundred  dollars,  the  broker  is  entitled  to  his  commission  when  he 
brings  the  owner  of  the  lease  and  the  prospective  purchaser  together 
and  secures  the  payment  of  the  fifteen  hundred  dollars ;  and  the  fact 
that  the  seller  thereafter  refuses  to  transfer  the  lease  because  the 
purchaser  fails  to  perform  his  agreement  to  paj  an  additional  sum 
agreed  upon  at  the  time  of  the  pajment  of  the  fifteen  hundred 
d(  liars,  cannot  defeat  the  broker's  right  to  his  commission.     (Id.) 

See  Inaurance;  Interest. 

BUILDING  CONTBACT. 

1.  Old  and  New  Buildings — ^Interpsstation  of  Agreement.— Where 

the  owner  of  a  livery  stable  enters  into  a  written  contract  whereby, 
in  consideration  of  the  other  party  agreeing  to  lease  the  same  for 
a  term  of  five  years,  he  agrees  to  "build  a  two-story  brick  building, 
thirty-five  by  sixty  feet,  addition  to  the  (old)  building  now  located 
on  the  southeast  comer  of  West  Green  and  South  Delacy  streets, 
in  the  city  of  Pasadena,  state  of  California ;  each  story  to  be  eight 
feet  in  the  clear  on  each  floor,  the  arrangement  of  stalls,  doors, 
driveways  and  windows  as  per  verbal  agreement  to  suit"  the  other 
party,  does  not  embrace  the  rearrangement  and  construction  of  the 
feedway  over  the  stalls  in  the  old  building,  but  is  restricted  to  the 
four  subjects  therein  specified.  (Boyd  v.  The  Model  Grocery  Com- 
pany, 113.) 

2.  Assignment  bt  Contractor  or  Monet  to  Become  Due — ^Aban- 
donment or  Work. — An  assignment  by  a  contractor,  engaged  in 
constructing  a  school  building,  of  a  specified  sum  of  money  out 
"of  the  payment  that  is  to  be  made  to  me  by  the  said  board 
of  trustees  upon  the  completion  and  acceptance  of  said  building 
as  aforesaid,"  operates  solely  upon  the  fund  to  become  due  and 
payable  only  upon  the  completion  of  the  building,  not  upon  moneys 
becoming  due  and  payable  as  the  work  progresses;  and  if  the  con- 
tractor abandons  the  contract  before  completion,  the  trustees  are 
not  liable  to  the  assignee  for  the  amount  of  the  assignment,  under 
their  indorsement  thereon  recognizing  the  assignment  and  reciting 
an  agreement  to  pay  the  sum  named,  "out  of  the  payment"  to  be 
made  "at  the  time  of  completion  and  acceptance  of  said  building." 
(Lynip  v.  Alturas  School  District  of  Modoc  County,  426.) 

8.  Execution  of  Assignment — Findings. — A  finding  by  the  court,  in 
an  action  by  the  assignee  against  the  board  of  school  trustees  to 
enforce  such  assignment,  that  "all  of  the  allegations  of  the  said 
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complaint  are  trae/'  eonvtitutes  a  finding  that  the  aBsignment,  u 
set  out  in  haec  verba  in  the  complaint,  was  not  onl/  executed  but  that 
its  terms  as  so  set  out  are  true.     (Id.) 

4.  Amount  Due— Findings  of  Fact  ob  Conclusions  of  Law. — A 
finding  in  such  action  "that  there  is  now  due,  owing  and  unpaid  to 
plaintiff  from  defendant  on  account  of  the  monej  loaned  and 
advanced  bj  him"  to  the  contractor  the  sum  mentioned  in  the  assign- 
ment with  interest,  is  a  conclusion  of  law  rather  than  a  finding 
of  fact,  when  considered  in  the  light  of  the  allegations  of  the 
complaint,  which  nowhere  avers  anj  money  due  the  contractor  at 
the  time  of  the  completion  of  the  building,  and  other  findings  which 
show  that  the  fund  upon  which  alone  the  assignment  was  to  operate 
did  not  and  could  not  mature  in  faTor  of  the  contractor  or  his 
assignee.     (Id.) 

5.  Designation  of  Findings  of  Fact  and  Conclusions  of  Law. — As 
to  matters  designated  ''findings  of  fact"  and  "conclusions  of  law," 
in  one  connection  a  word  or  a  phrase  may  stand  for  a  fact,  while 
in  another  the  same  word  or  phrase  may  designate  a  eonelusion  of 
law.     (Id.) 

6.  Abandonment  of  Work  by  Contkactob  —  Effect  on  Bight  to 
Becoveb. — This  action  by  the  assignee  of  a  contractor  against  the 
owners  of  the  building  to  recover  on  the  assignment  does  not  come 
within  the  principle  that  a  contractor  may  abandon  a  building  after 
the  partial  completion  thereof  and  at  the  same  time  recover  for 
the  value  of  the  work  and  material  already  performed  and  fur- 
nished, since  neither  the  pleadings  nor  the  findings  show  that  the 
contractor  was  caused  to  abandon  the  contract  or  prevented  from 
completing  the  building  through  any  act  or  fault  of  the  owners,  but 
on  the  contrary  that  the  abandonment  was  solely  the  result  of  Kia 
own  act  and  voUtion.     (Id.) 

CEBTIOBABI. 

Von>  Proceeding. — Ceriiorairi  win  lie:    when  the  proceedings  are  abso- 
lutely void  for  want  of  jurisdiction.     (Abbott  v.  Abbott,  475.) 
See  Municipal  Corporations,  19;  BeclamatioB  District,  8. 

CLAIM  AND  DELIVEBT. 

L  Undeetaking  to  Secubb  Betubn  of  Pbopertt — Offie  to  BEDELIVn 
Chattels  After  Judgment^— Belbass  of  Sureties. — ^Where  the 
defendants  in  claim  and  delivery  give  an  undertaking  whereby  they 
obtain  possession  of  the  property,  and  after  judgment  for  th« 
plaintiff  the  sureties  on  the  undertaking  make  an  offer  to  his  attor- 
neys to  return  the  property,  the  sureties  are  thereby  released  although 
the  attorneys  do  not  communicate  the  offer  to  their  eUent.  (Ely 
T.  Liscomb,  224.) 
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8.  Attobnxts — Implied  Authobitt  to  Aoobpt  Bstuen  of  Peopbbtt. 
Attorneji  employed  to  bring  an  action  of  claim  and  deliTcry  haTC 
implied  authority,  after  judgment  for  the  plaintiff,  to  receiTC  the 
property  when  its  return  la  offered  by  the  sureties  on  an  undertaking 
executed  by  the  defendants  to  obtain  possession  of  it  pending  the 
action.     (Id.) 

3.  PROcssDs  or  Judgment — Authoritt  of  Attobnbt  to  Bbceiyi. — 

The  authority  of  an  attorney  to  receive  the  proceeds  of  a  judgment 
is  not,  under  subdivision  2  of  section  283  of  the  Code  of  Civil  Pro- 
cedure, confined  to  those  cases  where  a  money  judgment  is  rendered. 
(Id-) 

4.  LcASBD  Chattel — Au^ioation  or  Demand  foe  Possession. — Where 

a  leape  of  personal  property  provides  that  the  lessee  shall  not  let 
the  property  out  of  his  possession  without  first  obtaining  the  writ- 
ten consent  of  the  lessor,  it  is  necessary,  in  an  action,  by  the  lessor 
to  recover  possession  of  the  property  from  transferees  of  the  lessee, 
where  it  does  not  appear  by  the  allegations  of  the  complaint  that 
the  defendants  did  not  obtain  possession  with  the  consent  of  the 
plaintiff,  to  allege  the  making  of  a  demand  for  the  delivery  of 
the  possession  during  the  time  when  the  defendants  held  possession 
of  the  property.     (Home  Payment  Jewelry  Co.  v.  Smith,  486.) 

5.  Demand  fob  Betubn  op  Pbopebtt — Necessity  Befobs  Bbinging 
Action. — If  in  such  case  the  defendants  obtained  possession  of  the 
property  rightfully,  then  it  was  necessary,  before  bringing  an  action 
of  claim  and  delivery,  that  demand  be  made  upon  them  requiring 
that  the  property  be  delivered  to  the  lessor.     (Id.) 

0.  Parties  Defendant — Joindeb  of  Lessee.— The  plaintiff  in  such 
case  is  not  required  to  join  as  a  party  defendant  the  lessee  named 
in  the  contract  and  to  whom  the  property  was  first  delivered,  for 
an  action  of  claim  and  delivery  will  only  lie  against  persons  who 
have  possession  of  property  in  dispute  at  the  time  of  its  com- 
mencement.    (Id.) 

CONSIDERATION.    See  Pleading,  7. 

CONSTITUTIONAL  LAW.  See  Automobile;  Criminal  Law,  48,  83; 
Pish  and  Game  Laws;  Interest;  Municij)al  Ordinance,  20-24; 
Physicians  and  Surgeons;  Statute,  1,  2;  Street  Assessmenty  1; 
Tasatioa,  L 

CONTEMPT. 

1.  Ordees  in  Pboceedinos  fob  Oontempt — ^Whbthsb  Reviewabli  on 

Appeal. — An  order  in  a  contempt  proceeding  is  not  reviewable  on 
appeal.    This   is  the  law   generally  and  it  ezpressljr  declared  ia 
14  OsL  App.^sa 
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leetion  1222  of  the  Code  of  OiwH  Procedure.     (Abbott  t.  Abbott, 
475.) 

t.  ALIMONT — PBOCEEDINO  in  COKTBICPT  TO  COMPKL  PAYMENT — APPEAxj. 

Where  an  interlocutory  decree  of  divorce  provides  permanent  ali- 
mony, but  the  fioal  decree  does  not,  and  after  the  entry  of  the  final 
decree  the  defendant  is  cited  to  show  cause  why  he  should  not  be 
punished  for  contempt  in  not  complying  with  the  requirements  of 
the  interlocutory  decree  in  paying  alimony,  an  order  discharging  him 
is  not  reviewable  on  appeal.  (Id.) 
8.  Mandamus — ^Whkthkb  Lies  Where  Ooubt  Refuses  to  Enpobce 
Judgment. — In  such  case,  if  the  plaintiff's  position  is  correct,  the 
trial  court  in  effect  refused  to  enforce  a  plain  provision  of  a  judg- 
ment, in  which  case  mandaimu  would  be  the  proper  remedy.    (Id.) 

CONTRACT. 

1.  Interpbetation — Situation  of  Pasties — SusROUNDiNe  CnouM- 
8TANGES. — In  ascertaining  the  intention  of  the  parties  with  reference 
to  written  contracts,  courts  are  not  always  confined  to  the  mere  face 
of  the  writing,  but  should  take  into  consideration  the  situation  and 
relation  of  the  contracting  parties,  and  the  circumstances  surround- 
ing the  execution  of  the  instrument.     (Eldridge  v.  Mowry,  183.) 

8.  Signature  to  Contract— Plage  and  Effect.— A  party  is  presumed 
to  have  assented  to  all  the  terms  of  a  written  contract  when 
he  signs  it;  and  the  place  of  the  signature  is  immaterial  except  in 
cases  where  the  instrument  is  required  by  law  to  be  subscribed.   (Id.) 

8.  Contract  to  Quiet  or  Restore  Title — Amount  of  Compensation. 
A  printed  addendum,  just  below  the  signature  of  the  applicant  on 
a  written  contract  for  the  restoration  of  a  record  title  to  real  prop- 
erty, that  the  sum  stipulated  in  the  contract  for  the  performances  of 
the  service  shall  not  apply  in  case  of  a  contest,  constitutes  a  part 
of  the  agreement,  where  the  only  evidence  as  to  the  circumstances 
under  which  the  contract  was  executed  discloses  that  the  applicant 
was  informed  that  the  charges  would  be  the  same  as  those  of  an 
attorney  who  had  been  previously  consulted,  and  that  he  thereupon 
signed  the  contract  without  reading  it;  no  fraud  or  mistake  being 
aUeged.     (Id.) 

4.  Interpretation  of  Contract — Pretention  of  Failure  or  Jus- 
tice.— In  construing  such  agreement  the  court  will  follow,  where  it 
is  possible,  that  construction  which  prevents  a  failure  of  justice. 
(M.) 

5.  Pleading — Amendment  of  Complaint  After  Susmission  of  Case. 
Where  the  complaint,  in  an  action  by  an  assignee  to  recover  for 
services  rendered  under  such  contract,  declares  on  an  account  stated, 
the  court  does  not,  after  the  case  is  submitted|  abuse  its  discretion 
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in  granting  a  motion  setting  aside  the  submission  and  permitting 
the  plaintiff  to  file  an  amended  complaint  declaring  on  the  eon- 
tract  itself.  (Id.) 
6.  Assigned  Cause  or  Action — Etfect  or  Second  Assignment. — If 
the  first  assignment  of  the  account  sued  on  was  sufficient,  a  second 
assignment  prior  to  filing  the  amended  complaint  was  unnecessarj 
and  did  not  affect  the  right  to  amend.     (Id.) 

T.  Contract  to  Supply  Papers  for  Newspaper  Route — Action  for 
Breach — Refusal  oj  New  Trial  Conditionally. — In  this  action 
bj  the  owner  of  a  newspaper  route  to  recover  damages  for  breach 
of  contract  to  supply  him  with  newspapers  to  deliver  to  subscribers, 
the  court  did  not  abuse  its  discretion  in  requiring  the  plaintiff,  as  a 
condition  to  denying  the  motion  of  the  defendant  for  a  new  trial, 
to  remit  the  sum  of  three  thousand  dollars  from  the  verdict  of  eight 
thousand  dollars  returned  in  favor  of  the  plaintiff.  (Otten  t. 
Spreckels,  251.) 

8.  Damages  for  Breach  or  Contract — Evidence — Amounts  Offered 
for  Route  bt  Purchasers. — In  such  action  the  fact  that  the  plain- 
tiff was  offered  certain  sums  for  certain  subdivisions  of  the  news* 
paper  route,  while  perhaps  some  evidence  of  the  value  of  the  route, 
is  not  the  true  or  even  an  approximately  satisfactory  test  of  its 
actual  value.  Neither  is  the  fact  that  the  defendant  obtained  a 
purchaser  willing  to  pay  a  certain  amount  for  the  entire  route. 
(Id.) 

».  Earnings  and  Amount  Paid  for  Route  as  Showing  Its  Value. — 
In  determining  the  value  of  the  route  it  is  proper  to  consider  the  net 
sum  that  the  plaintiff,  with  approximate  uniformity,  earned  there- 
from, and  also  the  sum  actually  paid  therefor.     (Id.) 

10.  Contract— Proof  That  Signer  is  not  Real  Party  in  Interest. — 

The  plaintiff  in  such  action  may  show  by  oral  evidence  that  the 
written  contract,  pleaded  in  his  complaint  and  signed  by  another 
than  himself,  was  signed  by  such  person  as  agent  for  the  plaintiff 
or  as  a  mere  matter  of  convenience,  and  that  the  plaintiff  is  the 
real  party  in  interest.     (Id.) 

11.  Denial  on  Information  and  Belief  of  Execution  of  Contract — 

Whether  Admission  of  Dub  Execution. — A  denial  by  the  defend- 
ant, on  information  and  belief,  of  the  execution  and  delivery  of 
such  contract,  is  not  tantamount  to  an  admission  of  its  due  execu- 
tion, in  the  presence  of  positive  denials  that  the  plaintiff  is  the  real 
party  in  interest  and  that  the  person  whose  name  is  subscribed 
signed  as  a  matter  of  convenience  or  as  agent  for  the  plaintiff. 
(Id.) 

12.  Varlancb — Allegation    of   Written    Contract— Proof    of    Oral 

Agrbkmbmt. — The  varianee  between  allegations  and  proof  is  not 
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fatal  where  the  complaint  alleges  the  eontiaet  as  written,  while  the 
eridenee  shows  an  oral  agreement,  the  plaintiff  being  driven  to  parol 
evidence  by  the  ruling  of  the  court  excluding  the  contract  as  alleged. 
(Id.) 

13.  Cropping  Agreement— Bight  to  Grain  When  Harvested  and 
Threshed. — ^Where  the  owner  of  land,  having  the  possession  thereof 
and  having  a  crop  of  maize  growing  thereon,  enters  into  an  oral 
agreement  whereby  another  is  to  cultivate  and  harvest  the  crop 
for  one-fourth  thereof,  the  contract  is  one  of  employment  and  does 
not  create  the  relation  of  landlord  and  tenant  between  the  parties 
nor  transfer  the  right  to  possession  of  any  part  of  the  grain  when 
threshed.     (Smyth  v.  Tennison,  519.) 

14.  Possession  or  Grain — ^Beplsvin  to  Beoovib  vbom  Cttomoj^It 

the  cropper  surreptitiously  takes  possession  of  one-fourth  of  th« 
grain,  after  the  crop  is  harvested  and  threshed,  the  owner  of  the  land 
may  replevy  the  same.     (Id.) 

15.  Brbaoh  or  Contract— Bevedt  or  Cropper. — ^If  the  landowner  de- 
clines to  comply  with  the  agreement,  the  eropper's  remedy  is  an 
action  for  breach  of  contract.     (Id.) 

16.  Oral  Agreement — Interpretation  bt  Jury. — The  eontraet  being 

oral,  its  interpretation  in  the  first  instance  is  a  question  of  fact 
to  be  determined  by  the  jury;  but  if  their  interpretation  is  clearly 
erroneous,  it  becomes  the  duty  of  the  trial  court,  upon  application 
therefor,  to  set  the  verdict  aside  and  grant  a  motion  for  a  new 
trial.     (Id.) 

See  Agency;  Broker;  Building  Contract;  Cbunty,  8-10;  Damages, 
1-4,  12-16;  Mechanics'  Liens;  Bale;  Specifie  Performanee; 
Street  Assessment,  7,  8. 

COBPOBATION. 

1.  Creation  or  New  CbicPAirr— Transper  or  Assits— Crbditorb  or 
Former  Corporation. — ^The  identity  of  a  corporation  is  not  de- 
stroyed nor  are  its  legal  obligations  obliterated  by  the  mere  fact  of 
reincorporation  under  the  same  or  a  different  name;  and  a  transfer 
of  the  corporate  assets  from  the  old  to  the  new  corporation  will, 
when  warranted  by  the  pleadings  and  proof,  be  considered,  under 
the  familiar  principle  applicable  to  fraudulent  conveyances,  as  hav- 
ing been  done  to  hinder,  delay,  and  defraud  the  creditors  of  the  old 
corporation.     (Koch  v.  Speedwell  Motor  Car  Co.,  123.) 

2.  Pleading — When  Does  not  Show  (^ieation  or  New  Corporation 
AND  Transfer  or  Assets  to  It. — ^But  no  such  situation  is  presented 
by  the  complaint  in  this  action  to  recover  from  a  domestic  corpora- 
tion money  alleged  to  have  been  paid  to  a  foreign  corporation,  based 
on  the  theory  that  the  foreign  corporation  organised  the  domestic 
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corporation  to  take  over  the  interest  of  the  former  theretofore  eo»- 
'  ducted  in  the  state  bj  an  individual,  and  turned  over  to  the  domeatie 
eorporation  aU  of  its  business  and  assets  previously  in  eharge  of 
such  agent.  The  pleaded  facts  and  circumstances  show  merely  the 
creation  of  a  corporate  agency  rather  than  a  merger  of  corporate 
identity.     (Id.) 

8.  Mebgib  of  Corporations — Identitt  or  Namxs.— The  mere  fact  that 
separately  created  and  existing  corporations  bear  the  same  name  and 
deal  in  the  same  commodities  will  not  suffice,  even  if  the  officers  and 
stockholders  of  each  corporation  are  the  same,  to  creats  a  merger 
of  corporate  capacity,  identity,  and  liability.     (Id.) 

4.  PowxR  or  OmcERS — Indorsemxnt  or  Nors  bt  Pbxsident'— Custom. 

The  president  and  general  manager  of  a  corporation  may  be  shown 
to  be  invested  by  custom  or  the  usage  of  its  business  with  authority 
to  indorse  and  transfer  commercial  paper.  (Sferlazzo  v.  Oliphant, 
81.) 

5.  Bt-laws   Declaring   Powbbs   or  OmcEBS — Whether   Prboludb 

pROor  or  Custom. — Proof  of  such  usage  is  not  precluded  by  a 
by-law  of  the  corporation  providing  that  the  president  "shall  sign 
as  president  all  certificates  of  stock,  and  other  contracts  and  other 
instruments  of  writing  which  have  been  first  approved  by  the  board 
of  directors,  and  shall  draw  all  cheeks."  (Id.) 
4.  Ijmitation  on  Power  or  Directoes— Bt-lawb  not  so  Inter- 
preted.— Such  by-law  is  not  a  limitation  upon  the  power  of  the 
directors  of  the  corporation  to  invest  its  president  and  general 
manager  with  authority  to  do  things  of  the  kind  in  question  in  the 
ordinary  and  usual  course  of  its  business,  and  to  signify  their 
approval  of  his  acts  by  the  custom  and  usage  of  the  eorporation  in 
the  conduct  of  its  affairs.     (Id.) 

7.  Special  Meeting  or  Directors — Notice — Manner  or  Proving. — 

The  purpose  of  a  by-law  providing  that  service  of  the  notice  of  a 
special  meeting  of  directors  shall  be  entered  in  the  minutes,  and 
that  the  minutes  upon  being  read  and  approved  at  a  subsequent 
meeting,  shall  be  conclubive  upon  the  question  of  service,  is  to 
facilitate  the  proof  of  the  regularity  of  the  board's  proceedings, 
but  not  to  limit  the  manner  of  proving  service.  Hence  it  is  error, 
in  an  action  on  a  note  executed  to  a  corporation  and  indorsed  by 
its  president,  to  refuse  to  permit  the  plaintiff  to  prove  by  a  wit- 
ness that  absentees  from  a  special  meeting  of  the  board  of  directors 
al  which  a  resolution  was  passed  authorising  the  president  to  in- 
dorse the  note,  had  been  duly  served  with  written  notice  of  the 
meeting.     (Id.) 

8.  Paoor  or  Servicb  or  Notice  or  Special  Meeting  on  Absentees — 

Whether  Necessart. — Where  the  minutes  of  such  a  special  meet- 
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ing  authorizing  the  president  of  the  corporation  to  indorse  iti  com- 
mercial paper  are  read  in  evidence  without  objection,  and  it  ap- 
pears therefrom  that  a  quorum  was  present,  it  is  not  essential  for 
the  plaintiff  to  prove  that  the  absentees  were  served  with  notice  of 
the  meeting.  (Id.) 
9.  Special  Meetings  or  Dibectobs — Prbsuicption  as  to  Requlabitt 
OF  Pboceedinos — Burden  of  Pboof. — While  it  is  true  that  special 
meetings  of  the  directors  of  corporations  are  not  legal  unless  caJled 
and  noticed  as  the  by-laws  require,  or  unless  these  requirements  are 
waived  by  the  members  of  the  board,  either  expressly  or  impliedly, 
by  their  presence  and  participation  in  the  meeting,  yet  it  is  not 
incumbent  upon  a  person  relying  upon  the  regularity  of  acts  done 
at  such  meeting,  to  show  affirmatively  that  the  meeting  was  in 
fact  called  and  noticed  in  the  manner  specified  in  the  by-laws.  The 
meeting  having  been  held,  and  a  quorum  of  the  board  having  been 
present  and  done  the  act  in  question,  their  meeting  and  action  are 
presumed  to  be  regular  and  legal;  and  it  is  incumbent  upon  those 
who  assailed  the  legality  of  the  meeting  and  of  the  act  in  question 
to  show  that  the  meeting  was  not  called  and  noticed  as  the  by-laws 
require.     (Id.) 

10.  Blank  Indorsement  of  Stock — Pledge  bt  Holder  for  Impbopkb 
Purpose — Rights  of  Pledgee. — Where  certificates  of  stock  are  in- 
dorsed in  blank  to  a  broker  to  sell,  but  he,  acting  wrongfully, 
attaches  them  to  his  draft  drawn  on  a  third  person  and  obtains 
eredit  thereon  at  a  bank  where  he  is  a  depositor,  the  bank  may, 
upon  the  dishonor  of  the  draft,  reimburse  itself  by  selling  the  stock, 
if  it  had  no  notice  of  the  ownership  other  than  that  presumed  from 
the  blank  indorsement  of  the  stock.  (Morgrage  t.  The  National 
Bank  of  California,  103.) 

11.  Sals   of   Stock   bt   Pledgee    Bank — Action    fob   Oonversion — 

Pleading  and  Proof.— In  this  action  against  the  bank  for  alleged 
conversion  on  account  of  such  sale,  want  of  notice  of  any  claim 
or  interest  in  the  stock  by  any  other  person  than  the  pledgor  is 
sufficiently  set  up  in  an  answer  alleging  the  agreement  and  trans^ 
action  which  included  the  giving  of  the  credit,  and  further  averring 
that  in  the  transaction  the  defendant  understood  and  believed  the 
pledgor  was  the  absolute  owner  of  the  stock;  and  the  facts  thus 
alleged  are  substantiated  by  the  evidence.  (Id.) 
18.  Obligation  of  Depositor  to  Bank — Extinction  by  Deposit — 
Right  of  Setoff. — The  fact  that  on  the  day  following  the  date 
upon  which  the  draft  and  the  stock  were  deposited  and  credit  given, 
an  additional  sum  of  money  was  deposited  with  the  bank  by  the 
pledgor,  which  would  have  been  sufficient,  if  so  applied,  to  dis- 
charge the  amount  of  the  draft  credit,  did  not  operate  to  extinguish 
the  obligation  of  the  pledgor  thereon.    The  bank  had   the  right 
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at  anj  time  to  offset  any  matured  indebtedness  owing  bj  1dm  to  it 
against  his  credit.     (Id.) 

13.  Issuance  or  Bonds — Irbkoulaeitt  in  Galung  Mseting8>-Estop* 
PXL  TO  Dent  Yauditt  of  Bonds. — Where  a  eorporation  has  accepted 
and  appropriated  to  its  own  nse  the  full  ralue  of  bonds  which  it 
has  issued,  it  is  estopped  to  attack  the  Talidity  of  the  bonds  on 
the  ground  that  notices  of  meetings  of  the  directors,  at  which  the 
bonds  were  authorized,  were  not  properlj  given.  (Lowe  t.  Lot 
Angeles  Suburban  Gas  Company,  367.) 

14.  Action  on  Bonds — Nxgessitt  or  Plbadins  Estoppel. — In  an 
action  against  the  corporation  to  foreclose  the  trust-deed  executed 
to  secure  the  pajment  of  tnch  bonds,  wherein  the  defense  of 
want  of  authorization  is  interposed,  the  plaintiff  may,  without  hav- 
ing pleaded  such  estoppel,  introduce  evidence  to  establish  it;  and 
the  fact  that  at  the  trial  the  plaintiff,  after  establishing  her  prima 
fade  case,  introduces  the  other  evidence  in  anticipation  of  the  de- 
fense of  want  of  authority,  does  not  affect  the  merits  of  the  ease, 
nor  change  the  rule  applicable  with  respect  to  pleading.     (Id.) 

15.  Ibbsoulabity  in  Bond  Issue— Notice  to  Aoeni"— Whether  Im- 
putable TO  Peincipal. — The  fact  that  a  director  of  the  corporation 
was  the  agent  of  the  bondholder  in  purchasing  the  bonds,  and 
hence  had  notice  of  irregularities  in  their  issuance,  did  not  impart 
notice  to  the  bondholder  nor  preclude  her  from  relying  upon  such 
estoppel;  notice  to  him  having  come  in  his  capacity  as  director 
rather  than  as  agent.     (Id.) 

16.  Estoppel  as  to  Bonds—Whether  Extends  to  Mortgaoe  Qivsn 
to  Secure  Theic. — The  estoppel  in  this  case  of  the  corporation  to 
question  the  validity  of  the  bonds  extends  to  the  trust-deed  or 
mortgage  executed  to  secure  their  payment;  the  bonds  containing 
full  recitals  as  to  the  execution  of  the  trust-deed  and  the  several 
instruments  being  all  parts  of  one  transaction.     (Id.) 

17.  Trust-deed — Failure  or  Trustee  to  Act— Duty  or  Court  to 
Put  Itselt  in  His  Place. — ^If  such  trust-deed  provides  that  on 
default  in  payment  of  interest  the  principal  should  become  due  at 
the  election  of  the  trustee,  and  that,  upon  the  holder  of  one-fourth 
of  the  bonds  tendering  satisfactory  indemnity,  the  trustee  shall 
take  such  action  as  the  bondholder  requests,  the  rights  of  the  bond- 
holder will  not  be  allowed  to  fail  by  reason  of  the  omission  or  re- 
fusal of  the  trustee  to  perform  his  duty,  but  the  court  will  put 
itself  in  the  place  of  the  trustee,  and,  on  demand  of  the  bond- 
holder, exercise  its  power  to  enforce  those  rights.  The  situation  is 
one  calling  for  the  application  of  the  maxim:  ''That  which  ought 
to  have  been  done  is  to  be  regarded  as  done,  in  favor  of  him  to 
whom^  and  against  him  from  whom,  performance  is  due."     (Id.) 
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18.  Bight  or  Bondholdkbs  to  Entoboi  Tbttst-dkid  Whui  Tbustei 
BirusBS  TO  Pboceed. — A  proTision  in  the  trust-deed  that  no  "^nd- 
holder  or  bondholder!  ehall  take  anj  proceeding!  to  enforce  the 
provisions  hereof,  until  he  shall  hare  requested  the  tnutee  in 
writing  to  take  proeeeding!  and  ihall  have  tendered  to  the  trustee 
satisfactoiy  indemnitj  as  hereinbefore  provided,  and  the  trustee 
shall  have  refused  or  neglected  after  the  lapse  of  a  reasonable  time 
to  take  such  proceedings/'  is  equivalent  to  a  statement  that  after 
such  a  request  and  refusal  the  bondholders  maj  proceed  in  some 
appropriate  manner  to  enforce  the  provisions  of  the  deed.     (Id.) 

19.  Mketino  or  Dikectobs — ^Notice-^Nxcsssitt  and  Mannxb  or  Git- 

IMO. — Section  320  of  the  Civil  Code  declares  that  when  no  provision 
is  made  in  the  bj-laws  of  a  corporation  for  regular  meetings  of  the 
directors,  all  meetings  must  be  called  bj  special  notice  in  writing, 
to  be  given  to  each  director.  Where  the  bj-laws  name  the  daj  for 
regular  meetings,  but  do  not  name  the  hour  of  the  dnj,  notice  must 
be  given.     (Id.) 

20.  INTEAESTED    DiBEOTOa — WHITHEB    MAT    PABTICIPATS    IN    ACTION    Or 

BoASD  OB  BX  OouNTKD  AS  Pabt  Or  QuoBUic — A  director  cannot 
participate  in  an  action  of  the  board  of  directors  of  a  eorporation 
authorizing  a  contract  or  the  performance  of  an  act  for  his  own 
benefit,  nor  be  counted  as  part  of  a  quorum  for  the  purposes  of  any 
such  action  bj  the  board.     (Id.) 

21.  NoTiCB  or  DiBECTOBS'  MxBTiMG — QuoBUM — SumciiNCT  or  Evi- 
DENCX  TO  Show. — ^In  this  action  to  enforce  a  deed  of  trust  exe- 
cuted by  a  corporation  to  secure  the  payment  of  bonds  issued  by 
it,  the  evidence  is  sufficient  to  sustain  the  findings  of  the  trial 
court  that  notices  were  given  of  the  directors'  meetings  at  which 
the  bonds  were  issued  and  that  quorums  were  present.     (Id.) 

22.  Db  Facto  Cobpobation — What  Constitutes. — ^A  eorporation  is 
recognized  as  de  facto  when  a  number  of  persons  have  organized  and 
acted  as  a  corporation;  have  conducted  their  affairs,  to  some  extent 
at  least,  by  the  methods  and  through  the  offices  usually  employed 
by  corporations;  and  have  assumed  the  appearance,  at  least,  of  the 
counterfeit  presentment  of  a  legal,  corporate  body.  (Jaques  v. 
Board  of  Supervisors  of  the  County  of  Yuba,  381.) 

23.  DiFiNiTioN — ^Meaning  or  Di  Facto. — De  facto  means  in  law, 
as  well  as  elsewhere,  of  fact;  in  deed;  in  point  of  fact;  actually; 
really.     (Id.) 

See  Agency,  2;  Municipal  Corporations;  Pleading^  1-6;  Beelama- 
tioii  District. 
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Suit  to  Quht  Titlb— Judomxnt  Favoeablb  m  Past  to  Both  Plaim- 
TIFP  AND  DiyEKDANT.— Where  in  an  action  to  quiet  title  the 
plaintiff  is  adjudged  to  be  the  owner  and  entitled  to  the  poeseasioa 
of  a  specified  portion  of  the  property  in  controver^r,  and  the  de- 
fendant the  owner  and  entitled  to  the  possession  of  the  remainder, 
the  plaintiff,  as  well  as  the  defendant,  is  entitled  to  his  costs  as  a 
matter  of  right  (F.  A.  Hihn  Company  ▼•  City  of  Santa  Cras,  Mi.) 
Bee  Eminent  Domain,  16,  17. 

OOTENANCT.    See  Tenants  in  Common. 

COUNTY. 

1.  Claim  vob  Expebtino  Books— Mandamus  to  Compkl  Patmint^ 
DxyxNSBS. — In  mandamus  proceedings  to  compel  a  county  treasurer 
to  pay  a  claim  allowed  by  the  board  of  supervisors  against  the 
county  for  exporting  the  county  books,  it  is  error  to  sustain  a 
demurrer  to  the  answer,  on  the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  defense,  if  the  answer  alleges  that  the 
contract  upon  which  the  claim  is  based,  is  invalid  because  it  was 
not  first  approved  by  the  court  as  prescribed  by  section  928  of  the 
Penal  Code,  and  that  the  claim  was  not  filed  with  the  clerk  of  the 
board  three  days  prior  to  the  session  at  which  it  was  allowed. 
(Jacks  V.  Taylor,  667.) 

2.  Allowance  or  Claim — Jubisdigtion  or  Boabd  or  Supebvisobs. — 
The  mere  presentation  of  a  claim  against  a  county  to  the  board  of 
supervisors  does  not  clothe  the  board  with  jurisdiction  to  consider 
and  allow  it,  and  the  order  of  the  board  allowing  the  claim  does 
not  ipso  facto  operate  to  foreclose  consideration  of  the  question  as 
to  jurisdiction  of  the  board.     (Id.) 

8.  Illegal  Allowance  or  Claim — ^Dutt  or  Tbsasubeb— DsrBNSB  to 
Mandamus. — It  is  the  duty  of  a  county  treasurer  to  refuse  pay- 
ment of  a  claim  if  upon  the  face  of  the  claim  it  appears  that  the 
board  of  supervisors  did  not  have  jurisdiction  to  allow  it,  and  such 
apparent  lack  of  jurisdiction  may  properly  be  pleaded  by  the  treas- 
urer as  a  defense  to  a  writ  of  mandamus,     (Id.) 

4.  Itemization  or  Claims — Section  4075  or  Poutical  Code  not 
Mandatobt.— While  the  language  of  section  4075  of  the  Political 
Code,  requiring  an  itemization  of  claims  against  a  county,  is  at  the 
outset  apparently  mandatory  in  making  compliance  therewith  essen- 
tial to  the  jurisdiction  of  the  board  to  even  consider  a  claim,  the 
proviso  in  the  concluding  clause  of  the  same  section  indicates  that 
compliance  with  the  requirement  is  directory,  and  therefore  not  essen- 
tial to  the  board's  jurisdiction  to  pass  upon  and  allow  claims.     (Id.) 
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5.  TllCB   FOB   FXLINO   CLAIMS — SECTION   4076   OF   POLITIOAL   OODB   MaK- 

DATOBY. — But  the  same  reasoning  cannot  be  applied  to  the  provi* 
lion  of  eection  4076  of  the  Political  Code  that  no  account  shall  be 
passed  by  the  board,  unless  filed  with  the  clerk  three  dajs  prior 
to  the  time  of  the  meeting  at  which  it  is  to  be  allowed.  This  lan- 
guage is  mandatorj  in  character,  and  nothing  to  the  contrary  else- 
where appearing,  must  be  held  to  mean  that  compliance  with  its 
terms  is  a  prerequisite  to  the  jurisdiction  of  the  board  to  consider 
and  allow  claims  against  the  county.     (Id.) 

6.  PuBPOSE  OF  Statute  Bequibing  Claims  to  be  Filed  Thbxb  Davb 

Befobe  Meeting  of  Boabd. — The  primary  purpose  of  the  statute 
in  this  particular  is  to  permit  a  public  and  timely  examination  of 
all  claims  which  may  have  been  presented  to  the  board  for  allow- 
ance, in  order  that  subsequent  opposition  to  their  payment  mayi  if 
necessary,  be  intelligently  and  effectively  made.     (Id.) 

7.  Illegal  Claims  Against  County — Duty  of  Tbeasubsb. — ^A  county 

treasurer  is  by  law  required  to  pay  only  such  warrants  as  are 
founded  upon  orders  of  the  board  of  superyisors  for  the  payment  of 
claims  legally  chargeable  against  the  county.  He  may  and  should 
refuse  to  pay  warrants  known  by  him  to  have  been  drawn  for  claims 
not  authorized  by  law.     (Id.) 

8.  CONTBACT  FOB  EXPEBTING   COUNTY  BOOKS — POWEB  OF  QbAND  JtTBT. 

Under  section  928  of  the  Penal  Code  the  power  of  a  grand  jury  to 
make  a  contract  for  the  services  of  an  expert  and  such  assistants 
as  may  be  necessary  in  the  examination  of  the  county  books  is  not 
only  limited  in  price  to  a  designated  per  diem,  but  the  approval 
of  the  court  is  expressly  made  a  condition  precedent  to  the  execution 
of  the  contract.     (Id.) 

9.  CONTBACT   IN    VIOLATION    OF    STATUTE — ^WHEN    ILLEGAL. — A    COUtraet 

is  illegal  which  is  made  in  direct  disregard  of  the  provisions  of  a 
statute  which  provides  for  and  regulates  its  making.  (Id.) 
10.  EzPEBTiNG  County  Books — Contbact  by  Oband  Jubt — Failube 
TO  Obsebvb  Statutoby  Requibsments. — A  contract  by  the  grand 
jury  with  a  firm  of  experts  to  expert  the  county  books,  which  is  not 
approved  by  the  court  as  prescribed  by  section  928  of  the  Penal 
Code,  and  which  provides  for  a  sum  in  excess  of  ten  dollars  a  day 
for  the  experts  and  in  excess  of  five  dollars  a  day  for  each  assist- 
ant, is  illegal,  and  a  claim  thereon  is  illegal.  The  board  of  super- 
visors has  therefore  no  jurisdiction  to  allow  the  claim,  and  aa  at- 
tempted allowance  invests  the  claim  with  no  validity.     (Id.) 

COURTS.    See   District   Court   of    Appeal;    Justice's   Court;    JnTenOt 
Court;  Superior  Court. 
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1.  AssAuiA  With  Deadly  Wkapon  With  Intent  to  Mubdbb — Rebut- 
tal Evidence— Haemless  Eebos  in  Admitting. — In  this  proaeeii- 
tion  for  assault  with  a  deadly  weapon  with  intent  to  murder,  error 
in  permitting  the  prosecution  to  introduce  evidence  in  rebuttal, 
which  was  rebuttal  only  in  a  very  limited  sense  and  should  have 
been  given  as  part  of  the  case  in  chief,  was  not  so  prejudicial  as  to 
have  brought  about  a  miscarriage  of  justice  and  required  a  new 
triaL     (People  v.  Whitlow,  1.) 

t,  AssAui/F  With  Intent  to  Mubdbb— Instbuction  ab  to  What 
Constitutes  Mubdeb. — In  such  prosecution,  where  the  element  of 
intent  to  murder  was  definitelj  involved  in  the  indictment,  instruc- 
tions as  to  what  is  necessary  to  constitute  murder  were  appropri- 
ately given  in  order  to  show  the  meaning  in  law  of  the  erime  of 
assault  with  intent  to  commit  murder.     (Id.) 

8.  Duty  or  Juby  to  Beach  Yebdict— Impbopeb  Instbuotioms — 
Haemless  Ebbob. — An  instruction  to  the  jury  in  such  prosecution: 
"A  jury  is  seldom  of  the  same  mind  on  the  first  ballot,  but  for 
that  reason  the  jurors  should  not  sit  back  and  refuse  to  compare 
notes  with  their  fellow  jurors,  but  work  all  the  more  earnestly  to 
arrive  at  a  verdict,  and  thus  comply  with  their  oaths.  To  vote 
time  after  time  in  accordance  with  the  first  ballot  cast,  and  not 
try  to  arrive  at  a  verdict,  is  to  deliberately  set  aside  your  oaths 
yon  took  on  being  accepted  as  jurors,  to  wit,  that  you  would  return 
a  verdict  in  accordance  with  the  testimony  derived  in  this  case. 
This  each  of  you  can  do  and  do  no  violence  to  your  consciences  as 
fair  minded,  conscientious  and  intelligent  jurymen,''  should  not  have 
been  given  where  the  jury  had  not  yet  shown  or  had  an  opportunity  to 
show  any  difficulty  in  reaching  a  verdict;  but,  in  view  of  all  the 
facts  in  the  case,  its  giving  was  not  prejudicial  to  the  defendant. 
(Id.) 

4.  Intoxication  of  Defendant— Refusal  of  Instruction  Oonobbn- 

ING. — In  this  prosecution  for  assault  with  a  deadly  weapon  with 
intent  to  murder,  an  instruction  to  the  effect  that  the  jury  might 
take  into  account  the  intoxication  of  the  defendant  as  bearing  on 
the  question  of  motive  and  intent,  was  properly  refused  if  there 
was  no  evidence  that  he  was  intoxicated  at  the  time  he  committed 
the  offense,  but  only  that  he  had  taken  two  or  three  drinks  at  a 
saloon  not  long  before.     (Id.) 

5.  Instbuctions — Befusal  Because  Substance  of  Pubpobt  Aiabady 

Given. — In  such  prosecution  instructions  requested  by  the  defendant, 
though  proper  in  themselves,  were  rightly  refused  if  their  purport 
or  substance  was  given  in  other  instructions.     (Id.) 

6.  Reasonable  Doubt  of  Guilt — Refusal  of  Instbuctions  Concebn- 

in«. — The  refusal  in  this  case  to  give  an  instruction  that  when  a 
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jurjomn  hai  reaehed  the  opinion  from  all  the  evidence  that  the  de- 
fendant has  not  been  proven  gniltj  beyond  a  reasonable  doubt,  ineh 
juryman  should  adhere  to  his  opinion  thus  formed  until  convinced 
beyond  a  reasonable  doubt  that  his  opinion  is  wrong,  was  not  pre- 
judicial in  view  of  the  fact  that  other  instructions  on  the  subject 
were  given;  nor  was  the  refusal  of  another  instruction  of  the  same 
tenor,  except  that  it  told  the  jury  that  it  was  their  duty  "to  talk 
over  the  case  carefully  and  listen  to  one  another's  views  with  an 
honest  desire  to  reach  an  agreement/'  but  if  they  could  not  and 
any  one  of  the  number  was  of  the  opinion  that  the  defendant  had 
not  been  proven  guilty  beyond  a  reasonable  doubt,  such  juryman 
should  adhere  to  his  opinion  until  otherwise  convinced  beyond  a 
reasonable  doubt.     (Id.) 

7.  AssAui/r  With  Deadly  Weapon— Motion  to  Set  Aside  Infokka- 
noN — Beview  or  Osdeb  BBrusiNO. — An  order  denying  a  motion 
to  set  aside  an  information  charging  the  accused  with  an  assault 
with  a  deadly  weapon,  is  not  reviewable  on  appeal,  if  there  is  noth- 
ing in  the  record  from  which  it  can  be  learned  upon  what  grounds 
the  motion  was  based  or  what  evidence,  if  any,  was  offered  or  show- 
ing made  in  support  thereof.     (People  v.  Bader,  477.) 

8.  Arrest  or  Judoicent — ^Reoulabitt  or  Pbeliminabt  Examination. 

The  defendant  in  such  case  will  not  be  permitted  to  raise  the  ques- 
tion as  to  the  regularity  of  the  preliminary  examination  on  motion 
in  arrest  of  judgment.     (Id.) 

9.  OoNFUCTiNG  Evidence — Province  or  Appellate  Court. — Appellate 

courts  in  such  cases  have  not  the  duty  or  privilege  of  determining 
questions  of  fact  arising  out  of  a  conflict  in  the  evidence;  that  duty 
rests  exclusively  with  the  trial  judge  and  jury.     (Id.) 

10.  Evidence— SumciENCT  to  Support  Conviction. — In  this  prosecu- 

tion of  a  man  for  assault  with  a  deadly  weapon  upon  his  wife  the 
evidence  is  sufficient  to  warrant  his  conviction.     (Id.) 

11.  Examination  or  Witness — Misconduct  or  District  Attorney. — 

It  is  not  prejudicial  or  objectionable  conduct  on  the  part  of  the 
district  attorney  to  propound  questions  to  a  witness  as  to  conver- 
sations relative  to  the  prosecution  of  the  accused  where  the  witness 
has  stated,  without  objection,  details  of  the  conversation,  and  the 
statement  objected  to  is  only  by  way  of  repetition  of  what  the 
witness  has  already  said.     (Id.) 

12.  CftOSS-EXAMINATION   Or    ACCUSED — PRIOR    CONVICTION    Or   FSLONT. — 

It  is  proper  for  the  district  attorney,  on  cross-examination  of  the 
defendant,  to  ask  whether  he  has  previously  been  convicted  of  a 
felony.  If  the  defendant  has  been  previously  convicted  and  par- 
doned for  some  offense,  he  can,  upon  advice  of  his  counsel  or  the 
court,  have  the  benefit  of  an  instruction  as  to  how  he  would  be 
entitled  undtr  such  eircumatancee  to  answer  the  question.     (Id.) 
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13.  Pbiob  Thbbats— Adicissibilitt   Against  Aocusxd.— In  a  protaea- 

tion  of  a  man  for  assault  upon  his  wife  with  a  deadlj  weapon,  eri- 
dence  of  prior  threats  to  commit  bodily  violence  toward  her  is  prop- 
erly admitted  against  the  accused,  at  least  as  tending  to  show  his  pur- 
pose and  intent  at  the  time  he  is  charged  with  having  committed  the 
assault.  And  if  on  direct  examination  he  states  that  he  has  not 
made  such  threats,  it  is  proper  cross-examination  for  the  district 
attorney  to  state  particular  details  showing  the  contrary  of  that 
statement  and  ask  for  the  defendant's  answer  as  to  whether  or  not 
those  things  so  stated  are  true;  and  it  was  within  the  discretion  of 
the  court  to  allow  witnesses  to  be  called  in  rebuttal  of  the  denials  of 
the  defendant,  eren  though  the  matter  may  have  been  more  proper 
for  proof  as  part  of  the  main  case  of  the  people.     (Id.) 

14.  Arguksnt  or  District  Attorney — Whbthbr  Prejudicul  Miscon- 
duct.— Although  the  district  attorney,  in  his  argument  to  the  jury, 
is  emphatic  in  his  deuuneiation  of  the  defendant,  this  is  not  preju- 
dicial where  he  calls  attention  to  the  testimony  from  which  his 
inferences  are  drawn,  and  the  court,  at  one  juncture  instructs  the 
jury  directly  that  certain  infer^ces  drawn  by  the  prosecutor  are 
too  broad  and  not  to  be  considered,  whereupon  a  portion  of  the 
objectionable  rcnnarks  is  withdrawn.     (Id.) 

15.  Wife  as  Witness  Against  Husband. — In  a  prosecution  of  a  man 
for  assault  upon  his  wife  with  a  deadly  weapon,  she  is  a  competent 
witness  against  him.     (Id.) 

16.  Assault  With  Deadly  Weapon — Absence  of  Physical  Injury. — 
It  is  not  necessary,  in  order  to  establish  the  commission  of  the 
crime,  that  the  accused  should  have  actually  cut  his  intended  victim 
with  the  knife  which  he  exhibited.     (Id.) 

17.  Defense — Evidence  of  III  Feeuno  Engendered  by  Third  Per- 
sons— Evidence  in  such  prosecution  is  not  admissible  to  show  that  ill 
feeling  of  the  husband  toward  his  wife  was  engendered  by  her  rela- 
tives. An  assault  with  a  deadly  weapon  is  not  justified  by  a  showing 
that  the  motive  or  animus  prompting  it  has  been  produced  by  im- 
proper statements  or  conduct  made  by  third  parties,  or  even  by  the 
complainant.     (Id.) 

18.  Whereabouts  of  Defendant  After  Assault — Cross-examination 

Regarding. — Sustaining  an  objection  to  a  question  to  the  wife  on 
cross-examination  as  to  whether  the  defendant  continued  to  live 
with  her  up  to  the  time  of  his  arrest,  is  not  prejudicial,  when  she 
has  given  no  testimony  on  direct  examioation  as  to  his  acts  or  where- 
abouts after  the  assault,  and  the  defendant  himself  is  not  prevented 
from  proving  directly  the  facts  which  he  seeks  to  bring  out  on  the 
cross-examination  of  his  wife.     (Id.) 

19.  Identification  of  Weapon  —  Sufficiency  of  Evidence. — If  the 
wife,  when  shown  a  knife  and  asked  whether,  according  to  her  best 
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recollection,  it  is  the  knife  with  which  the  accused  threatened  to 
ent  her,  replies,  "Yes  sir;  that's  the  knife/'  the  identity  of  the 
weapon  is  thereby  sufficiently  established.     (Id.) 

20.  Bribing  Witness  to  Absent  Himself  from  Cbiional  Tbul — 
^About  to  bx  Called  as  Witness." — In  this  prosecution  of  the 
defendant,  under  section  138  of  the  Penal  Code,  for  receiving  a 
bribe  upon  the  understanding  that  he  would  absent  himself  from 
the  trial  of  a  person  against  whom  he  had  sworn  to  a  complaint 
charging  the  violation  of  a  liquor  ordinance,  it  is  a  reasonable  infer- 
ence from  the  evidence  that  at  the  time  the  defendant  solicited  the 
bribe  he  was  "about  to  be  called  as  a  witness,"  in  the  sense  in  which 
such  expression  is  used  in  the  statute,  although  he  was  not  under 
fubpoena.     (People  v.  McGee,  563.) 

Bl.  Bbibeby  of  Witness — Who  is  a  "Witness." — To  constitute  the 
offense  covered  by  section  138  of  the  Penal  Code,  the  party  charged 
must,  at  the  time  the  offense  is  alleged  to  have  been  committed, 
•ither  be  a  "witness"  or  "about  to  be  called  as  a  witness."  The 
word  "witness"  is  here  used  as  defined  by  section  1878  of  the  Code 
of  Civil  Procedure,  and  one  who  has  done  no  more  than  to  swear  to 
a  complaint  charging  an  illegal  sale  of  intoxicating  liquors  is  not 
iuch  a  witness.     (Id.) 

22.  Indictment— Allegation  That  Defendant  was  Aboht  to  be 
Calued  as  Witness. — The  fact  that  the  indictment  in  such  case  does 
not  directly  aver  that  the  defendant  at  the  time  of  the  alleged 
offense  was  a  witness,  or  was  about  to  be  caUed  as  a  witness  in  the 
trial,  if  error,  is  not  ground  for  reversal,  where  it  is  a  necessary 
inference  from  the  allegations  of  the  indictment  that  he  was  about 
to  be  called  as  a  witness,  and  it  is  manifest  from  the  evidence  that 
be  was  not  prejudiced  by  any  want  of  certainty  in  that  respect 
(Id.) 

23.  Witness — Impeachment  by  Showing  Conviction  of  C^mb. — The 
record  of  the  conviction  of  a  defendant  of  an  assault  with  a  deadly 
weapon  and  sentence  to  the  county  jail  is  not  admissible  to  impeach 
him  as  a  witness,  since  section  2051  of  the  Code  of  Civil  Procedure 
limits  impeachment  in  that  manner  to  the  judgment  of  conviction 
of  a  felony.     (Id.) 

24.  Misconduct  of  District  Attobnet — When  Ground  fob  New 
Trial. — Where  the  conduct  of  the  district  attorney  is  such  that  it 
may  well  create  in  the  minds  of  the  jurors  an  impression  that  the 
defendant  is  trying  to  conceal  his  identity,  that  he  has  been  con- 
Ticted  of  an  assault  with  a  deadly  weapon,  that  he  has  committed 
perjury  in  denying  that  he  has  been  convicted  of  a  felony,  and  that 
Ids  counsel  is  not  acting  in  good  fkith  in  interposing  his  objections, 
bat  trifling  with  the  court,  a  new  trial  should  be  granted,  although 
the  tvidanM  is  luffleisBt  to  sustain  Ui#  verdict  of  guilty.     (Id.) 
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25.  Basis  of  Pbosecution — Instbuotiok  That  Should  bx  Qiyxn.— rln 
Bueli  prosecution  this  instruction,  proposed  bj  the  defendant,  should 
be  given:  "I  instruct  you  that  the  offense  defined  by  section  138 
of  the  Penal  Code,  under  which  this  indictment  is  found,  is  not 
committed  by  a  complaining  witness  receiving  or  offering  to  reeeivo 
a  bribe  after  he  has  sworn  to  the  complaint  and  the  same  has  been 
filed  unless  he  is  also  a  witness  or  about  to  be  called  as  a  witness 
at  the  trial  of  the  case,  and  you  cannot  find  the  defendant  to  have 
been  a  witness  as  charged  in  the  indictment  from  the  fact  that  he 
swore  to  the  complaint  in  the  justice  court  against  Mary  Salowsky 
unless  you  also  find  that  at  the  time  of  the  alleged  bribery  he  was  a 
witness  or  about  to  be  called  as  a  witness  at  the  trial  of  the  case." 
(Id.) 

26.  Bbingino  Bkvolvxb  into  Jaii#— Sufpicibnct  of  Information — 
Redundancy. — An  information  which  charges  that  the  accused 
"did  willfully  and  unlawfully  and  feloniously  bring,  and  aid  and 
abet  in  bringing  into  the  county  jail  of  the  county  of  Santa 
Clam,  a  certain  firearm,  to  wit,  a  loaded  revolver,  and  that  the  said 
defendant  was  not  then  or  there  or  at  all  authorized  by  law  so  to 
do,"  sets  forth  an  offense  under  section  171a  of  the  Penal  Code. 
The  expression  "and  aid  and  abet  in  bringing/'  and  the  term 
"loaded,"  are  unnecessary  and  may  be  disregarded  as  superfluous 
features  of  the  information.     (People  v.  Desmond,  408.) 

27.  Charging  Accused  as  Principal — Proof  of  Abetting  Ceiicx. — 
Having  charged  the  defendant  as  principal,  it  is  open  to  the  people 
to  prove  that  he  actually  committed  the  offense,  or  that  he  aided 
and  abetted  in  its  commission  or  advised  and  encouraged  its 
commission.     (Id.) 

28.  Elements  of  Crime — Necessity  of  Weapon  Being  Loaded.— The 
statute  does  not  require  the  weapon  to  be  loaded  in  order  that  tlM 
offense  may  be  committed.     (Id.) 

29.  SUFPICTENCY  OF  EVIDENCE — CORROBORATION  OF  ACCOMPLICE. — In  thiS 

prosecution  for  bringing  a  revolver  into  a  county  jail  the  testimony 
of  an  accomplice  is  sufficiently  corroborated;  the  statements  of 
defendant  tending  to  connect  him  with  the  commission  of  the  offense, 
and  being  sufficient  to  meet  the  requirement  of  section  1111  of  the 
Penal  Code.     (Id.) 

30.  Evidence  of  Abetting  Crime — Variance. — Evidence  showing  that 
the  defendant  simply  "advised  and  encouraged"  the  commisbion  of 
the  crime,  did  not  create  a  variance;  the  information  charging, 
bringing  and  abetting  in  bringing  the  weapon  into  the  jail.     (Id.) 

31.  Cross-examination    of    Witness — Improper   Question. — In   such 

prosecution  it  is  proper  to  sustain  an  objection  to  a  question  to  a 
witness  for  the  peopla  on  cross-examination  "And  Mr.  Desmond  (the 
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accused)  did  not  assist  jon  in  any  waj  in  getting  the  gun  Into  the 
jail  did  hef"  such  a  question  being  for  the  jury  to  answer  and  not 
for  the  witness.     (Id.) 

82.  Habmless  Erbob  in  Examination  or  Wmnus. — If  such  witneM 
already  has  testified  of  an  agreement  between  himself  and  the 
accused  to  get  a  revolver  and  deliver  it  to  the  accused  in  jail,  error, 
if  any,  in  allowing  him  to  state  why  he  brought  the  weapon  into  the 
jail  is  harmless.     (Id.) 

33.  Deliveby  of  Revolver  With  Loaded  Shells  to  Pbbson  in  Jail — 
INSTBUCTION  AS  TO  COMMISSION  OF  Gbims. — ^An  instruction:  "If  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  defend- 
ant procured  the  witness  Savage  to  bring  a  revolver  into  the  county 
jail,  as  charged  in  the  information,  and  that  this  revolver  was  not 
loaded  but  that  the  revolver  was  delivered  to  the  defendant  in  the 
county  jail  by  Savage  accompanied  by  loaded  shells  that  might  be 
used  to  load  the  weapon,  and  that  these  shells  were  delivered  to  the 
defendant  by  Savage,  along  with  the  revolver,  then  I  charge  you 
that  it  is  not  necessary  for  you  to  find  that  the  revolver  when  ao 
delivered  to  the  defendant  was  actually  loaded  at  the  time  in  order 
to  find  him  guilty  under  the  information,"  while  not  happily  phrased, 
could  not  prejudice  the  defendant.     (Id.) 

34.  Pabticipation  in  Cbimb — Inacoubate  Instbuction. — An  instrue- 
tion  to  the  jury:  "If  you  believe  from  the  evidence  beyond  a  reason- 
able doubt,  that  the  defendant  did  not  himself  commit  the  offense 
charged  in  the  information,  but  that  such  offense  was  committed 
and  that  the  said  defendant  knowing  that  such  crime  was  to  be 
committed,  and  being  present  aided  and  abetted  in  its  commission, 
or,  not  being  present,  advised  and  encouraged  its  commission,  it  ia 
your  duty  to  find  him  guilty  of  the  crime  charged,"  while  inaccurate 
in  view  of  the  accused  being  charged  as  a  principal,  and  also  as  an 
aider  and  abettor,  does  not  warrant  a  reversal.     (Id.) 

35.  Instbuction — ^When  Does  not  Invade  Pboyinob  of  Jubt. — An 
instruction:  "It  is  not  necessary  that  the  defendant  should  have  been 
present  with  the  witness  Savage  on  the  outside  of  the  county  jail 
of  Santa  Clara  County  at  the  time  the  revolver  is  alleged  to  have 
been  brought  into  said  jail  by  said  Savage,  but  if  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  said  revolver  was  brought 
into  said  jail  as  charged  in  the  information,  and  that  the  defendant 
knowingly  aided  and  abetted  in  the  bringing  in  of  said  revolver  and 
was  present  when  the  same  was  io  brought  in,  and  received  said 
revolver  from  said  Savage  and  concealed  the  same,  you  are  justified 
in  finding  the  defendant  guilty,"  does  not  invade  the  province  of 
the  jury  and  is  not  otherwise  erroneous.     (Id.) 

36.  Obtaining  Note  Under  False  Pretenses—Insuppicienct  of  Ver- 
dict.— In  a  prosecution  for  procuring  the  execution  of  a  promissory 
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note  bj  means  of  false  pretenses,  a  yerdict  which  finds  "the  defend- 
ant giulij  of  obtaining  the  signature  of  O.  on  a  certain  promissory 
note  under  false  pretenses  but  with  no  intention  to  defraud  said 
G.  of  the  amount/'  is  insufficient  to  sustain  a  judgment  of  eon- 
▼ietion.     (People  y.  Bowman,  781.) 

87.  BxjscnoN  by  Coxtbt  of  Insutficient  Verdict  —  Delivert  of 
Second  Verdict  bt  Jury. — ^But  if  such  yerdict  is  rejected  bj  the 
eourty  whereupon  the  jury  deliver  another  verdict  which  thej  agreed 
upon  at  the  same  time  as  the  first  verdict,  the  second  verdict,  if 
otherwise  sufficient,  will  support  the  judgment     (Id.) 

38.  What  Constitutes  False  Pretenses — Intention  of  Defendant. — 

If  the  defendant  knowingly  made  false  representations,  with  the 
intention  of  obtaining  such  note,  and  he  thereby  did  obtain  the 
note  to  the  prejudice  of  the  prosecuting  witness,  he  committed  the 
erime,  whatever  might  have  been  his  intention  as  to  his  repayment 
of  the  money.  The  fraudulent  intent  contemplated  by  section  532 
of  the  Penal  Code  la  the  intent,  by  means  of  the  false  representa- 
tions, to  secure  the  property  which  is  sought  by  the  party  charged. 
(Id.) 

39.  Falsi   Pretenses — Sufficiency   of   Evidencb  to  Support  Con- 

vionoN. — In  this  prosecution  for  procuring  the  execution  of  a 
promissory  note  through  misrepresentations  by  the  defendant  that 
ha  owned  and  was  in  possession  of  certain  valuable  bonds,  the 
evidence  ia  sufficient  to  support  the  inference  that  he  had  no  such 
bonds  and  that  his  false  representations  were  an  inducement  to  the 
execution  of  the  note.     (Id.) 

40.  Pbomisb  as  to  Future  Event— Evidence. — The  fact  that  the  de- 

fendant said  he  would  send  the  bonds  to  Chicago  and  have  the 
money  in  two  or  three  weeks  to  take  up  the  note,  does  not  con- 
clusively show  that  the  note  was  signed  under  a  promise  to  do 
something  relating  to  a  future  event  There  was  present  a  false 
statement  to  which  was  added  the  false  promise — ^a  false  statement 
by  the  defendant  that  he  had  the  bonds,  to  which  he  added  the 
false  promise  that  he  would  have  them  cashed,  a  promise  impossible 
of  fulfillment  because  he  had  no  bonds.  Such  a  concurrent  promise 
does  not  overcome  the  force  of  the  false  pretense.     (Id.) 

41«   iKSTBUOnONS — SUFFICIENOT    WHEN    CONSIDERED    AS    WHOLE. — In    a 

prosecution  for  obtaining  the  execution  of  a  promissory  note  by 
false  pretenses,  instructions,  or  parts  of  instructions,  which,  stand- 
ing alone  are  erroneous,  may,  when  considered  with  the  entire 
charge,  be  free  from  prejudicial  error.  (Id.) 
42.  Sufficiency  of  Evidencb — ^Reasonable  Doubt— Instructions. — 
In  such  prosecution  error  cannot  be  predicated  of  an  instruction  to 
the  jury  "that  it  is  not  necessary  that  the  prosecuting  witnessi  0., 
S4  OsL  App.- 


Digitized  by  VjOOQ IC 


834  Criminal  Law. 


CRIMINAL  LAW  (Continued). 

should  expressly  tastifj  that  the  false  pretenses  induced  him  to  act 
as  he  did.  If  you  are  fullj  satisfied  beyond  a  reasonable  doubt 
from  the  testimony  of  other  witnesses  in  the  ease  and  from  all 
the  facts  and  circumstances  in  the  case  that  the  pretense  induced 
the  prosecuting  witness  to  part  with  his  property  to  defendant,  that 
is  sufficient  to  that  extent."     (Id.) 

43.  Intention  of  Defendant  —  Instruotionb    not    Erroneous. — Nor 

can  error  in  such  case  be  predicated  of  the  following  charge  to  the 
jury:  "You  are  instructed  that  when  the  pretense  made  by  the 
defendant  is  false,  and  known  to  be  so  by  him,  it  is  no  defense  that 
the  defendant  intended  or  expected  to  pay  for  the  property  ob- 
tained when  he  was  able  to  do  so;  and  it  is  no  defense  that  defend- 
ant B.  himself  received  no  money  personally  from  the  promissory 
note  that  he  obtained  from  O.  if  you  believe  beyond  a  reasonable 
doubt  that  B.  intended  to  and  did  defraud  G.  of  same  by  the  use 
and  means  of  the  false  pretenses."     (Id.) 

44.  Fraud   and  Deception — Instructions    Begardino. — A   eharge  to 

the  jury  in  such  case  that  "you  are  instructed  that  deception  de- 
liberately practiced  for  the  purpose  of  securing  an  unfair  advantage 
of  another  is  fraud.  Property  obtained  by  such  practice  is  ob- 
tained by  fraud.  A  person  deprived  of  his  property  by  such 
means  is  defrauded/'  if  erroneous,  is  not  prejudieiaL  While  it  does 
not  answer  the  requirement  of  section  532  of  the  Penal  Code,  other 
instructions  in  the  case  do  so  fully.     (Id.) 

45.  Argument    of    Special    Prosecutor  —  Misconduct. — It  was  mis- 

conduct on  the  part  of  the  special  prosecutor  in  this  ease  to  state 
in  his  address  to  the  jury:  "I  know  that  B.  is  guilty  of  this  erime, 
I  know  that  he  has  defrauded  a  brother  Mason,  done  it  fraudulently 
and  intentionally.  And  his  brother  Mason,  G.,  has  lost  nineteen 
hundred  dollars  on  this  account."  And  again:  "When  a  man  breaks 
a  law  against  his  brother  in  the  lodge — ah,  gentlemen,  does  not  that 
add  something  to  it  toof  Does  not  that  add  cruelty  to  crime  f" 
But  in  view  of  the  evidence  in  the  ease  bearing  upon  the  defend- 
ant's guilt,  and  upon  an  examination  of  the  entire  record,  it  can- 
not be  said  that  this  misconduct  has  brought  about  a  miscarriage  of 
justice.     (Id.) 

46.  Reporter's  Notes — Explanation  as  to  Changb  <»  Correction. — 

The  trial  court  has  the  right  to  accept  the  reporter's  explanation 
and  other  facts  tending  to  sustain  her  statement  that  she  made  a 
mistake  in  her  notes,  taken  at  the  preliminary  examination,  which 
she  corrected  when  transcribing  them,  and  that  there  was  no  in- 
tention to  change  the  testimony  as  given  nor  in  fact  any  change. 
(Id.) 

47.  Juvenile  Court  Practice — Necessity  of  Indictment  or  Informa- 

tion.— The  prosecution,  in  the  superior  court  sitting  as  a  juvenile 
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court,  of  a  person  charged  with  causing  and  contributing  to  the 
dependencj  of  a  female  under  the  age  of  twenty-one  years,  must 
either  be  by  indictment,  or  by  information  after  a  preliminary 
examination  of  the  charge  before  and  commitment  by  a  magis^ 
trate;  such  prosecution  cannot  be  simply  by  a  verified  complaint 
filed  in  the  superior  court.     (People  v.  Budd,  176.) 

48.  Vebhtbd  Oomplaint  —  iNsumaxNOT  to  CoNrsa  Jurisdiction. — 
Section  682  of  the  Penal  Cbde,  subdivision  4,  cannot  be  construed 
as  authorizing  the  prosecution  and  trial  of  such  offenses  on  a  veri- 
fied complaint  filed  in  the  superior  court;  to  give  such  interpreta- 
tion to  that  section  would  render  it  repugnant  to  subdivision  8  of 
section  25,  article  IV  of  the  constitution,  prohibiting  the  legisla- 
ture from  passing  special  laws  regulating  the  practice  of  courts  of 
justice,  as  well  as  render  it  obnoxious  to  subdivision  33  of  such 
section  prohibiting  the  passage  of  a  special  law  where  a  general 
law  can  be  made  applicable.     (Id.) 

49.  SuPEMOB  CouET — STATUS  Undee  Juvxnils  Ooxtbt  Law. — The  legis- 

lature, by  the  Juvenile  Court  Law,  does  not  pretend  to  set  up  a  new 
court,  or  one  distinct  from  that  of  the  superior  court;  the  act  merely 
confers  upon  the  superior  courts  jurisdiction  of  certain  offenses 
created  thereby.  (Id.) 
60.  Pbosecutiom  of  Misdemeanors  in  Sxtpebiob  Coubt — Poweb  of 
Leoislatube  to  Pbesceibb  Pbocedube. — While  it  is  true  that  it  is 
within  the  constitutional  power  of  the  legislature  to  confer  upon 
the  police  or  justice's  court  the  jurisdiction  to  try  high  grade,  or 
what  is  commonly  termed  indictable,  misdemeanors,  in  which  case 
undoubtedly  the  procedure  peculiar  to  those  courts  would  be  appro- 
priate, nowhere  has  it  ever  been  held  that,  where  jurisdiction  is  con- 
ferred upon  the  superior  courts  of  a  class  of  misdemeanors,  the 
legislature  may  adopt  for  the  prosecution  of  such  cases  a  pro- 
cedure materially  different  from  that  prescribed  by  the  constitution 
and  the  statute  for  the  prosecution  of  criminal  cases  in  such  courts. 
(Id.) 

51.  CONTBIBUTINO   TO    DEPENDENCY   OF    FeMALB — FaOTS    NECESSABT    FOB 

Pbosecution  to  Establish. — ^Under  an  information  charging  the 
accused  with  contributing  to  the  dependency  of  a  girl  under  eighteen 
years  of  age,  and  alleging,  as  the  particular  offense,  an  act  of 
sexual  intercourse  with  her,  it  is  necessary  for  the  people  to  estab- 
lish, not  only  that  the  act  of  intercourse  described  was  committed, 
but  also  that  the  girl  was,  prior  to  the  filing  of  the  charge,  a  de- 
pendent person  within  the  meaning  of  the  statute  and  that  the 
offending  conduct  of  the  accused  caused  or  contributed  to  that 
condition.  (People  v.  Cruse,  497.) 
62.  Evidence — SuFriciENCY  to  Sustain  Conviction. — In  this  proseeu- 
tion  for  such  offense  it  cannot  be  said,  from  the  whole  evidence. 
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that  thtf  yerdiet  of  guilty  lacks  support,  although  if  the  ease  had 
been  submitted  to  the  jury  upon  the  evidence  of  the  prosecution 
alone,  there  would  have  been  serious  doubt  as  to  its  suffidenej  to 
sustain  the  conviction.     (Id.) 

63.  iNSTBUCfTIONS — RSFUSAL  TO  GiVB  DlTAILSD  BTATIliBNT  OF  MATBUL 

Matters. — ^While  manj  instructions  offered  bj  the  accused  in  this 
case  might  weU  have  been  given  in  order  that  a  more  detailed  state- 
ment of  material  propositions  might  have  been  given  the  jury,  yet 
their  refusal  by  the  eourt  is  not  reversible  error,  if  the  charge  to 
the  jury,  as  given  l^  the  eourt,  must  be  said  to  have  been  fair  and 
in  general  substance  sufficient.    (Id.) 

54.  BiOHT  TO  Detailed  Instbugtionb — ^Review  of  AonoN  of  Tbial 
CouiT. — In  this  class  of  prosecutions  the  defendant,  owing  to  natural 
instincts  and  laudable  sentiments  on  the  part  of  the  jury,  and  the 
usual  circumstances  of  isolation  of  the  parties  involved  at  the  com- 
mission  of  the  offense,  is,  as  a  rule,  30  disproportionately  at  the 
mercy  of  the  prosecutrix's  evidence,  that  he  should  be  given  the 
full  measure  of  every  legal  right.  An  appellate  court,  however, 
in  considering  the  matter  of  the  instructions  given  and  refused  will 
not  reverse  a  case  where  it  appears  that  the  court  has  stated  in  a 
generally  clear,  though  brief,  form  the  propositions  of  law  appUcab'e 
to  the  issues  tried.     (Id.) 

55.  Good  Chabaoteb  of  Defendant— Refusal  of  iNSTBnoTioNB  Rs- 
OABDINO. — The  omission  of  the  court  to  give  an  offered  instruction  as 
to  the  good  character  of  the  defendant,  where  no  evidenee  has  been 
offered  in  support  thereof,  is  not  error.     (Id.) 

56.  CbEDIBILITT  OF  COMPLAINANT — EFFECT  OF  HEB  MOBAL  DELINQUBNOT 

— ^Instbuction. — It  is  proper  to  give  an  instruction  that  the  moral 
delinquency  of  the  girl  complainant  is  not  to  be  considered  a* 
affecting  her  credibility.     (Id.) 

57.  Time  of  Commission  of  Offense — Materiality — Instbuotion. — 
It  is  proper  to  give  an  instruction  that  it  is  immaterial  on  what 
day  or  night  the  offense  charged  was  committed,  provided  the  jury 
believe  from  the  evidence  that  it  was  committed  within  one  year 
prior  to  the  filing  of  the  information.     (Id.) 

58.  Commission  of  Lewd  Act  Upon  Child — Competency  of  Child  as 
Witness. — In  a  prosecution  for  the  commission  of  a  lewd  and 
lascivious  act  with  a  child  hardly  six  years  of  age,  the  court  does 
not  abuse  its  discretion  in  permitting  the  child  to  testify  as  a 
witness.     (People  v.  Harden,  522.) 

59.  Incompetency  of  Child  as  Witness — ^Burden  of  Pboof— Review 
ON  Appeal. — The  burden  of  showing  the  incompetency  of  the  child, 
within  the  meaning  of  section  1880  of  the  Code  of  Civil  Procedure, 
la  upon  the  party  objeeting,  and  the  determination  of  the  trial  judge 
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ii  confilugiTtf  upon  an  appellate  eourt  in  the  absence  of  an  affirmative 
showing  of  an  abuse  of  discretion.     (Id.) 

60.  EYIDBNCE — INSUFKCIKNCY     TO    SUPPORT     CONVICTION     BKCAUSS     Im- 

PROBABLi  AND  DISCREDITED. — In  this  prosccution  for  committing  a 
lewd  and  kseivious  act  with  a  child  the  testimonj  of  the  child  and 
its  mother,  upon  which  the  eonviction  is  based,  is  in  an  etsential 
feature  so  thoronghlj  discredited,  and  in  part  so  inherentlj  improb- 
able, aa  to  render  it  upon  the  whole  of  little,  if  any,  value  as  evi- 
dence, and  the  appellate  court  is  justified  in  assuming  that  the 
verdict  obtained  was  the  result  of  passion  or  prejudice  rather  than 
a  calm  and  impartial  judgment  resulting  from  a  dispassionate  eon- 
sideration  of  the  evidence.     (Id.) 

61.  Appeal — Conclusiveness  of  Verdict  in  Case  of  Oonfuctino  Evi- 

DiNGB. — Appellate  courts  will  not  ordinarily  disturb  a  verdict  upoa 
the  ground  of  insufficiency  of  the  evidence  in  case  of  a  conflict, 
but  this  rule  is  departed  from  in  exertional  cases  where  the  pre- 
ponderance of  evidence  against  the  verdict  is  so  great  as  to  produce 
a  conviction  that  in  rendering  it  the  jury  must  have  been  acting 
under  the  influence  of  passion  or  prejudice.     (Id.) 

62.  Criminal  Libel — ^Usi  of  Innuendoes — Sufficiency  of  Informa- 

tion— ^Demurrer. — An  article,  alleged  to  be  defamatory  and  to  have 
been  published  of  and  concerning  another,  cannot  have  its  words  and 
phrases  enlarged  beyond  their  natural  import  and  plain  and  ordinary 
meaning  by  innuendo,  and  in  case  this  is  attempted  in  the  informa- 
tion the  remedy  is  by  way  of  demurrer;  but  if  the  article  does  not  re- 
quire the  use  of  innuendoes  to  make  it  actionable,  the  fact  that  the 
drawer  of  the  information  makes  use  of  innuendoes  in  aid  of  the 
actual  intent  and  meaning  of  the  article  complained  of  neither 
strengthens  nor  weakens  the  information  as  a  pleading.  (People 
T.  Lusinchi,  623.) 

63.  Newspaper   Article  Charging   Misappropriation   of   Funds   bt 

Chairman  of  Committee. — A  newspaper  article  headed,  "Make  a 
clean  breast  of  it,"  and  directed  to  an  individual  by  name,  referring 
to  "the  mysterious  disappearance  of  six  hundred  dollars  of  the 
money  received  by  and  tabulated  in  the  report  of  the  finance  com- 
mittee of  the  14th  of  July  celebration,"  of  which  such  person  was 
the  chairman;  urging  him  to  tell  "into  which  pocket  or  pockets  have 
strayed  the  six  hundred  dollars";  averring  that  "mistakes,  irregu- 
larities, forgeries,  and  even  embezzlements  of  money  have  been 
ascertained  in  the  published  statements  of  account  of  this  com- 
mittee"; demanding  an  explanation  of  the  person;  asserting  that 
"an  honest  man  never  hesitates  to  justify  himself  when  he  is  accused 
of  committing  offenses  such  as  these  with  which  he  has  been 
charged";  asserting  that  he  is  "obstinately  resolved  to  be  mum  on 
this  subject";  and  finally  closing  as  it  began  with  the  insistence  thai 
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the  person  named  should  "make  a  clean  breast  of  it,"  comes  within 
section  248  of  the  Penal  Code  relating  to  criminal  libel,  and  does 
not  require  the  use  of  innuendoes  to  render  it  actionable.     (Id.) 

64.  Privileged  Communication — Instructions.— Such  article  is  not  a 

communication  to  a  person  or  persons  interested  therein,  which  is 
privileged  under  section  256  of  the  Penal  Code;  and  in  a  criminal 
prosecution  for  the  publication  of  the  article,  it  is  proper  to  refuse 
an  instruction  referring  to  the  asserted  right  of  a  newspaper  to 
fairlj  and  justly  "criticise"  the  actions  of  those  committees  or 
members  of  committees  having  in  charge  the  celebrations  of  holidays 
and  anniversaries,  and  stating  that  the  criticisms  and  comments  of 
the  press  upon  acts  and  conduct  of  persons  in  charge  of  public 
celebrations  ar0  privileged  communications.     (Id.) 

65.  INSANITT  FROM  VSE  OF  INTOXICANTS — PRESUMPTION  OF  CONTINU- 
ANCE.— ^Where  the  existence  of  general  insanity  is  established,  it  will 
be  presumed  to  continue;  but  this  rule  does  not  apply  to  that  form 
of  insanity  known  as  delirium  tremens  brought  on  by  one's  own 
procurement  and  passing  away  with  the  removal  of  the  exciting 
cause.     (People  v.  Bremer,  315.) 

66.  Homicide — Delirium  Tremens  as  Defense  —  Admissibility  of 
Evidence. — ^Hence  in  a  prosecution  for  murder  the  defendant,  who 
claims  that  the  homicide  was  committed  while  he  was  suffering  from 
mania  a  potu,  cannot  introduce  expert  testimony  of  the  symptoms 
of  such  mania,  nor  testimony  of  prior  attacks  of  delirium  tremens, 
the  last  one  having  been  a  night  or  two  before  the  crime.     (Id.) 

67.  Voluntary  Intoxication — Effect  on  RESPONsramTY  for  Crime. — 
A  sane  person  who  voluntarily  becomes  intoxicated  is  not  relieved 
from  responsibility  because  of  any  mental  derangement,  mania  a 
poiu,  or  insanity  produced  by  and  consequent  upon  his  own  volun- 
tary act.  Settled  insanity  produced  by  long  continued  intoxication 
affects  responsibility  in  the  same  way  as  insanity  produced  by  any 
other  eaose,  but  it  must  be  settled  insanity,  not  merely  a  temporary 
mental  condition   produced  by  recent  use  of  intoxicating  liquor. 

66.  Homicide — Instruction  as  to  Involuntary  Manslaughter  not 
Based  on  Evidence. — Where  a  watchman,  on  awak^ing  from 
sleep,  intentionally  shot  a  man  whom  he  saw  approaching  him,  and 
in  a  prosecution  for  the  homicide  sets  up  the  right  of  self-defense, 
the  court  commits  a  vital  error  against  the  rights  of  the  accused 
in  instructing  the  jury  upon  the  question  of  involuntary  man- 
slaughter, of  which  crime  he  is  convicted.     (People  v.  Kelley,  54.) 

69.  Instructions — ^Necessity  of  Their  Being  Applicable  to  Case 
IN  Hand. — The  fact  that  a  valid  conviction  of  manslaughter  may 
be  had  under  an  indictment  for  murder  does  not  justify  any  kind  of 
A  ehargo  which  a  eourt  may  give  upon  that  subject,  regardless  of 
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the  character  and  the  theorj  of  the  case;  instmetioiis  nraat  be 
applicable  to  the  facts  and  features  of  the  ease  in  hand.     (Id.) 

70.  Involuntary  Manslaughter — How  Distinguished  from  Murdd 

AND  Voluntary  Manslaughter. — The  crime  of  inyoluntary  man- 
slaughter is  entirely  distinct  from  that  of  murder  and  voluntarj 
manslaughter.  The  three  crimes  possess  but  one  element  in  common, 
and  that  is  the  fact  of  the  killing.  In  murder  there  is,  essentially, 
the  element  of  malice  or  prei^editation  and  the  preconceived  in- 
tention to  kilL  In  voluntary  manslaughter,  while  the  element  of 
malice  or  premeditation  in  the  taking  of  life  is  wanting,  the  in- 
tention to  do  so  is  present,  as  the  term  "voluntary"  necessarily 
implies.  Involuntary  manslaughter,  as  the  phrase  necessarily  im- 
ports and  as  our  code  defines  that  crime,  is  the  taking  of  life  in 
certain  unlawful  ways  without  any  intention  of  doing  so.     (Id.) 

71.  Homicide — Evidence  of  Movements  of  Defendants  and  Posses- 
sion OF  Weapons  Prior  to  Crime. — In  a  prosecution  for  homi- 
cide evidence  is  admissible  that  two  days  prior  to  the  commission 
of  the  crime  the  four  defendants,  jointly  charged  with  the  offense, 
were  traveling  on  the  same  railway  train  in  the  direction  of  the 
scene  of  the  homicide,  and  that  two  of  them  were  then  armed 
with  revolvers,  notwithstanding  such  circumstances  incidentally  show 
that  the  two  defendants  may  at  the  same  time  have  been  violating 
the  law  against  carrying  concealed  weapons.  (People  v.  Ho  Kim 
You;  People  v.  Chew  Bock  Hue,  451.) 

72    OtOSS-EXAMINATION    OF    WITNESS — OVERRULING    PROFER    QUESTION — 

Cure  of  Error. — Where  in  such  prosecution  a  witness  has  testified 
that  he  heard  one  of  the  defendants  say  to  his  codefendants  "Start 
shooting"  but  did  not  hear  the  name  of  any  person  mentioned,  it  is 
error  to  sustain  an  objection  to  a  question  on  cross-examination  at 
to  whether  he  had  at  any  time  before  testified  that  he  had  heard 
one  of  the  defendants  say  at  the  time  of  the  homicide  to  one  of 
his  codefendants  to  shoot  a  certain  person,  where  the  objection  to 
the  question  is  not  based  on  the  ground  that  the  question  involved 
mn  assumption  of  a  fact  not  in  evidence;  but  the  error  is  cured  by 
the  subsequent  reading  in  evidence  of  the  former  testimony  of  the 
witness  given  at  the  coroner's  inquest.     (Id.) 

73.  Unresponsive  Answer  bt  Witness — ^Motion  to  Strike  Out. — A 

motion  to  strike  out  certain  answers  of  a  witness  on  the  ground  that 
they  are  not  responsive  to  the  questions  should  be  specifically 
directed  to  the  unresponsive  part  of  the  answers;  if  the  motion  is 
directed  to  the  answers  in  their  entirety,  it  la  properly  denied. 
(Id.) 

74.  Limitations  on  Cross-examination  —  DiscREnoM  m  Court. — 
After  a  witness  has  testified  upon  cross-examination  with  eonsider- 
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able  detail  concerning  the  defendant's  dress  and  appearance  npon  a 
certain  occasion,  the  court  does  not  abuse  its  discretion  in  refusing 
to  permit  further  cross-examination  upon  the  same  lines.     (Id.) 

76.  Objection  to  Testimony — Motion  to  Strike  Out. — ^Where  the 
testimony  of  a  witness  is  either  a  mere  opinion  or  else  hearsaj,  a 
motion  to  strike  out  should  be  granted  if  the  question  was  answered 
before  counsel  had  an  opportunity  to  object;  but  where  counsel 
have  an  opportunity  to  object  to  a  question  before  it  is  an8were<^, 
objection  comes  too  late  after  the  answer  is  given.     (Id.) 

76.  Cross-examination  as  to  Testimony  at  Pbkliminaby  Hxabino- 

Harmless  Error. — ^Whercr  it  appears  that  the  testimony  of  a  wit- 
ness at  the  preliminary  examination  is  not  inconsistent  with  hiii 
testimony  at  the  trial,  error  in  sustaining  objection  to  a  question 
on  cross-examination,  intended  to  develop  such  inconsistency,  does 
not  result  in  substantial  injury.     (Id.) 

77.  Separate  Trial  of  Codkpendants — When   Waived. — ^Where  soma 

of  the  defendants  jointly  charged  with  homicide  demand  a  separate 
trial,  and  two  different  juries  are  empaneled,  but  the  trial  of  all 
the  defendants  goes  on  simultaneously  before  both  juries  up  to  a 
certain  point  when  the  jury  sitting  in  the  case  of  the  codefendantk* 
case  is  temporarily  excused  and  the  trial  of  the  defendants  who 
demanded  a  separate  trial  goes  on  separately,  their  counsel  con- 
senting in  open  court  to  such  procedure,  such  defendants  will  not  be 
heard  on  appeal  to  complain  that  their  demand  for  a  separate  trial 
was  denied,  or  that  they  were  prejudiced  by  the  procedure  thus 
adopted.     (Id.) 

78.  Aiders  and  Abettors  op  Crime — Sufficiency  of  Evidence. — ^The 

presence  of  two  of  the  defendants  at  or  near  the  entrance  of  the 
room  in  which  the  homicide  occurred,  waa,  in  conjunction  with  the 
other  facts  of  the  ease,  legally  sufiScient  to  warrant  the  finding 
implied  from  the  verdict  that  such  defendants  aided  and  abetted 
the  commission  of  the  homicide.     (Id.) 

79.  Improper  Questions  on  Cross-examination — Harmless  Error  in 

Overruling. — Error  in  overruling  objections  to  questions  on  cross- 
examination  to  show  that  the  defendants  have  on  several  occasions 
been  arrested  for  carrying  concealed  weapons  and  one  of  them  has 
been  arrested  for  assault  with  intent  to  commit  murder,  is  harmless 
if  the  answers  are  in  the  negative.     (Id.) 

80.  Asking  Improper  Questions  of  Witness — Whether  Prejudicial 

Error. — The  mere  asking  of  improper  questions  by  the  district 
attorney  on  cross-examination  does  not  constitute  prejudicial  mis- 
conduct, whcfre  the  court  of  its  own  motion  ultimately  charges  the 
jury  to  be  governed  in  its  deliberations  solely  by  the  evidence  which 
has  been  given  by  the  witnesses,  and  not  to  b«  infiueueed  by  any 
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matters  outside  of  the  evidence  which  maj  have  been  injectefd  into 
the  case  by  counsel  on  either  side.     (Id.) 

81.  EasoB  IN  Examination  of  Witness  —  Cubing  by  Subseqitbnt 
Pbopeb  Pboop. — In  a  prosecution  of  Chinamen  jointly  charged  with 
homicide  error  of  the  special  prosecutor  in  suggesting  to  the  jury, 
through  the  medium  of  questions  to  witnesses,  that  some  of  the 
defendants  were  men  of  lawless  and  desperate  character,  is  with- 
out substantial  prejudice  in  the  face  of  the  fact,  subsequently  shown 
by  proper  proof,  that  all  of  the  defendants  were  not  only  the 
associates  of  highbinders  but  were  themselves  highbinders.     (Id.) 

82.  Misconduct  of  Distbict  Attobnet  —  Impbopxb  Questions  to 
Witnxssbs — Pbisuhption  as  to  Influence  on  Jury. — There  is  no 
presumption  that  misconduct  of  the  district  attorney  will  prevail 
with  a  jury  to  the  detriment  of  a  defendant  in  the  face  of  an  ad- 
monitory charge  to  disregard  the  same;  but,  to  the  contrary,  the 
presumption  is  ordinarily  that  the  jury  will  heed  the  charge  of  the 
•onrt.  In  the  present  case  the  harm  resulting  from  the  mere  asking 
by  the  district  attorney  of  the  questions  complained  of  was  in  some 
instancev  minimized  l^  the  answers  of  the  witnesses;  and  in  the 
remaining  instances  counterbalanced  by  competent  testimony;  and 
upon  the  whole  such  harm  was  ultimately  undone  by  the  trial 
court's  admonition  and  charge  to  the  jury  to  disregard  the  matters 
irregularly  suggested,  and  be  guided  in  arriving  at  a  Terdict  solely 
by  the  evidence  rightfully  received.     (Id.) 

83.  Appeal  —  Ebbqb    not   Resulting    in    Miscarriage   of    Justice — 

Intebpbetation  of  Constitution. — Although  section  4V^  of  article 
Yl  of  the  constitution  makes  it  the  duty  of  appellate  courts  to  affirm 
a  judgment  of  conviction  in  a  criminal  case  regardless  of  any  error 
as  to  any  matter  of  pleading  or  procedure,  where,  upon  a  considera- 
tion of  the  entire  record,  including  the  evidence,  they  are  of  the 
opinion  that  the  conviction  has  not  resulted  in  a  miscarriage  of 
justice,  nevertheless  it  might  be  well  for  trial  courts  and  prosecuting 
officers  generally  to  keep  in  mind,  in  conjunction  with  their  oaths 
of  office,  the  fact  that  such  provisions  of  the  constitution  were  not 
designed  to  repeal  or  abrogate  the  guarantees  accorded  persons 
accused  of  crime  by  other  parts  of  the  constitution,  or  to  overthrow 
an  statutory  rules  of  procedure  and  evidence  in  criminal  cases. 
(Id.) 
64.  Bulbs  of  Criminal  Pboceoure — Failube  to  Observe — Revebsal 
ON  Appeal. — Trial  courts  and  prosecuting  officers,  in  the  trial  of 
criminal  cases,  should  adhere  closely  to  the  settled  lines  of  criminal 
procedure  at  every  stage  of  the  ease,  and  thereby  be  assured  that 
they  are  neither  aiding  nor  contributing  to  a  miscarriage  of  justice, 
which,  in  casea  where  the  evidenca  is  evenly  balanced,  or  the  guiit 
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of  the  defendant  appears  to  appellate  eonrts  to  be  donbtfnl,  will 
surelj  be  reversed.     (Id.) 

85.  Homicide — Defense  op  Aubi. — Judgment  and  order  aArmed  on 
authority  of  People  v.  Ho  Kim  You,  ante,  p.  451.  (People  t.  Yee 
Yum,  470.) 

80.  HoMiaoE  —  Refusal  of  Instruction  on  ICansiauohtee — ^Whxm 
Proper. — Where  there  is  no  evidence  in  a  homicide  ease  on  which 
to  predicate  an  instruction  on  manslaughter,  ezeept  a  brief  inter- 
change of  words  between  the  accused  and  the  deceased,  just  be- 
fore the  firing  of  the  fatal  shots,  which  does  not  disclose  a  quar- 
rel or  show  any  incitement  bj  the  deceased  to  anj  such  heat  of 
passion  on  the  part  of  the  defendant  as  would  serve  to  justify  a 
jury  in  reducing  the  crime  from  murder  to  manslaughter,  the  court 
properly  refuses  an  instruction  on  the  subject  of  manslaughter. 
(People  ▼.  Henry  Quan  Chuck,  471.) 

87.  Declarations  of  Accused  as  to  Fear  of  Witnssbis — ^When 
Inadmissible  as  Selt-servino. — Statements  made  by  the  accused 
to  police  officers  prior  to  the  homicide,  as  to  his  being  afraid  of  the 
witnesses  for  the  prosecution,  are  properly  excluded  as  self-serving. 
(M.) 

88.  Defenses  in  Homicide  Case — ^Alibi  and  Consfiract  to  Convict — 
Review  on  Appeal. — Where  in  the  prosecution  of  a  Chinaman  for 
homicide  the  defense  relies  upon  an  aUbi  and  upon  a  conspiracy  by 
Chinese  witnesses  for  the  people  to  convict  the  defendant  of  the 
crime  when  they  themselves  committed  it,  and  the  jury  disbelieve 
the  defendant's  evidence  produced  in  support  of  such  defenses  and 
bring  in  a  verdict  of  guilty  of  murder  in  the  first  degree,  an  appel- 
late court  cannot  go  behind  the  direct  evidence  fastening  the  crime 
on  the  defendant  to  discover  the  alleged  conspira^  and  disturb  the 
verdict.     (Id.) 

89.  Homicide— Misconduct  of  Jury  in  Yisitino  Scene  of  Crime — 
Whether  Ground  for  New  Trial. — The  fact  that  two  jurors  in  a 
homicide  case  visit  alone  the  scene  of  the  crime  during  the  progress 
of  the  trial,  does  not  warrant  a  new  trial,  if  it  is  not  made  to 
appear  that  they  saw  or  heard  at  the  place  of  the  homicide  any- 
thing different  from  or  contradictory  of  the  evidence  adduced  at 
the  trial,  or  that  their  inspection  resulted  in  an  understanding  of 
the  evidence  or  any  fact  in  the  case  in  any  wise  different  from  that 
conveyed  to  them  by  the  testimony  of  sworn  witnesses  and  the  de- 
tails of  the  scene  of  the  crime  as  depicted  upon  the  diagram  already 
in  evidence  at  the  trial.     (People  v.  Yee  King,  509.) 

•0.  Misconduct  op  Jury — ^Harmless  Ebbor. — Such  misconduct  is  not 
per  se  sufficient  to  warrant  the  granting  of  a  new  trial;  but  preju- 
dice most  be  shown  to  have  followed^  and  ia  the  absence  of  aa 
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affinnatiTe  showing  of  resultant  injury  to  the  defendant  a  Terdiet 
of  guilty  must  stand.     (Id.) 

91.  Homicide — Exclusion  of  Evidkngb — Whbthxb  Bevxrsible  Ebbok. 

In  this  prosecution  for  a  homicide  wherein  it  appears  that  the 
defendant,  during  an  altercation  with  the  man  for  whose  killing 
he  is  prosecutcrd,  shot  such  man  and  also  his  own  wife,  the  court 
oommitted  no  prejudicial  error  in  the  exclusion  of  testimony ,  and 
the  evidence  is  sufficient  to  sustain  a  conyiction  of  murder  in  the 
second  degree.     (People  y.  Riser,  540.) 

92.  CiRCUliSTANTIAL  EVIDENCE — ^WHBTHSB  MAY  OVERCOME  DiBXOT  TES- 
TIMONY.— Circumstantial  evidence  disproving  the  direct  statements 
of  the  accused  may  be  such  that  the  jury  is  not  obliged  to  believe 
him.     (Id.) 

93.  Gboss-ezamii^ation  of  Witnesses  —  Bight  to  Being  Out  Be- 
MAiNDEB  OF  CONVERSATION. — The  rule  that  where  part  of  a  conver- 
sation has  been  shown  in  testimony  the  remainder  thereof  may  be 
brought  out  by  the  opposing  party  on  cross-examination,  is  subject 
to  the  qualification  that  the  court  may  exclude  those  portions  of  the 
conversation  not  relevant  to  the  items  thereof  which  have  been 
introduced.     (Id.) 

94.  Error  in  Cross-examination — Beoord — Bsvixw  on  Appeal. — A 
party  claiming  that  the  court  has  erred  in  its  exercise  of  discretion 
as  to  such  a  matter  of  cross-examination  must  show  by  the  record 
some  definite  and  legal  purpose  in  the  asking  of  the  excluded  ques- 
tion. In  the  case  at  bar  an  examination  of  the  questions  and 
answers  which  had  been  admitted  on  cross-examination,  shows  that 
they  covered  the  topics  of  the  direct  examination  very  fully,  and 
that  the  excluded  questions,  so  far  as  not  included  in  other  admitted 
questions,  were  upon  immaterial  matters.     (Id.) 

95.  Misconduct  of  District  Attorney  —  Assignment  of  Error  — 
BsviEW  ON  Appeal. — If  no  assignment  of  misconduct  of  the  district 
attorney  is  made  at  the  time  of  its  occurrence,  the  misconduct  will 
not  be  considered  on  appeal.     (Id.) 

96.  Doctrine  op  Beasonable  Doubt— Befusal  of  Instruction  Con- 
cerning— Harmless  Error. — A  refusal  to  instruct  the  jury  that 
'Hf  any  one,  or  any  member,  of  you,  after  deliberating  on  and  con* 
sidering  all  the  evidence  in  this  case,  shall  be  of  the  opinion  that 
the  defendant  has  not  been  proved  to  be  guilty  to  a  moral  certainty 
and  beyond  a  reasonable  doubt,  those  of  you  entertaining  such  opin- 
ion should  vote  in  favor  of  acquittal,  and  should  so  adhere  to  your 
opinion  until  convinced  to  a  moral  certainty  and  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant  of  the  alleged  crime  by  and 
from  the  evidence  and  the  law  alone  in  this  case,"  if  error,  is  without 
prejudice,  where  the  jury  are  told  very  plainly  that  they  have  no 
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right  to  go  outside  of  the  eyidence  admitted  by  the  court  and 
BO  right  to  reject  arbitrarily  the  eridenee  of  any  witness,  that  th^y 
must  fairly  consider  all  of  the  evidence  in  the  case,  that  every  per- 
son is  presumed  to  be  innocent  until  he  is  proved  guilty,  and  that  if 
upon  such  proof  there  is  reasonable  doubt  remaining  the  accused 
is  entitled  to  the  benefit  of  it  by  acquittal.     (Id.) 

97.  Obstbuction  of  Justice — Besistancs  of  Peace  Offices. — The  evi- 
dence in  this  prosecution  for  resisting  a  peace  officer  while  in  the 
performance  of  bis  duties  in  attempting  to  arrest  one  charged  with 
disturbing  the  peace  is  insufficiemt  to  sustain  a  conviction.  (People 
T.  Rivera,  531.) 

M.  Pandering — Attempt  to  Commit—Sufficienct  of  Evidence.— The 
law  recognizes  such  a  crime  as  an  attempt  to  commit  pandering, 
and  the  evidence  in  this  case  is  sufficient  to  support  the  verdict  of 
oonviction  of  an  attempt  to  commit  the  offense  of  procuring  a 
place  for  a  female  as  an  inmate  of  a  house  of  prostitution.  (People 
T.  Grubb,  604.) 

99.  Attempt  to  Commit  Crime — ^What  Constitutes. — To  constitute 
the  crime  of  an  attempt  to  commit  a  crime,  the  acts  of  the  defendant 
must  go  so  far  that  they  would  result  in  the  accomplishment  of  the 
crime  unless  frustrated  by  extraneous  circumstances,  and  the  refusal 
of  a  female  to  accept  the  place  procured  for  her  in  a  house  of  pros- 
titution is  such  an  extraneous  circumstance,  where  the  crime  charged 
is  an  attempt  to  commit  pandering.     (Id.) 

100.  Attempt  to  C6mmit  Pandering — What  Constitutes. — Where  a 
man  in  Los  Angeles  makes  arrangements  by  letter  with  a  keeper  of 
a  house  of  prostitution  in  San  Francisco  for  a  woman  in  Los  An- 
geles to  enter  such  house  for  purposes  of  prostitution,  and  assists 
the  woman  in  leaving  Los  Angeles  and  going  to  San  Francisco,  and 
she  is  there  met  by  the  keeper  and  taken  to  the  house,  he  is  guilty 
of  an  attempt  to  commit  pandering,  although  the  woman  stays  in 
the  house  only  a  few  hours  and  leaves  it  without  there  engaging  in 
sexual  intercourse.     (Id.) 

101.  Venue  of  Crime— Offense  Partly  Committed  in  Two  Counties. 
The  crime  in  such  case  may,  under  section  781  of  the  Penal  Code, 
be  prosecuted  either  in  Los  Angelet  County  or  in  the  city  and  county 
of  San  Francisco.     (Id.) 

102.  Evidence— Commission  of  Similar  Offenses. — In  such  prosecution 
evidence  is  admissible,  for  the  purpose  of  showing  the  intent  of  the 
accused,  that  about  a  year  before  he  committed  a  similar  offense. 
(Id.) 

103.  Instructions  to  Jury — ^When  Do  not  Amount  to  Coercion. — 
Where,  on  a  trial  for  pandering,  the  original  charge  to  the  jury 
makes  no  reference  to  the  right  to  find  the  aecusad  guilty  of  an 
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attempt  to  commit  the  crime,  it  is  not  coercion  for  the  court  to  give 
an  instruction  on  the  subject  of  attemping  to  commit  the  offense, 
where  the  jurr  requests  such  upon  their  return  to  the  courtroom  for 
farther  instructions.     (Id.) 

104.  Pandering — Attempt  to  Commit — Admissibility  and  Suffi- 
ciXNCT  OF  Evidence. — In  this  prosecution  of  the  keeper  of  a 
house  of  prostitution  for  attempting  to  commit  the  crime  of  pan- 
dering by  aiding  another  person  in  procuring  the  prosecuting  witness 
as  an  inmate  of  the  house,  the  eyidence  offered  hy  the  prosecution 
was  admissible  and  sufficient  to  support  a  verdict  of  conviction,  al- 
though the  prosecuting  witness,  when  placed  in  the  house,  remained 
there  onlj  a  few  hours,  and  while  there  refused  to  engage  in  sexual 
intercourse.     (People  v.  Marks,  610.) 

106.  Attempt  to  Commit  Pandebinq — Whbtheb  Conviction  Sustain- 
able.— Such  verdict  is  not  open  to  attack  on  the  theory  that  there 
is  no  such  crime  under  the  statutes  as  an  attempt  to  commit  pander- 
ing; and  that  if  there  is  such  a  crime,  provision  is  made  hj  law  for 
its  punishment  as  a  substantive  offense,  not  as  an  attempt.     (Id.) 

106.  Attempt  to  Commit  Ceime — Interpretation  of  Section  664  of 
Penal  Code. — The  provision  of  section  664  of  the  Penal  Code  that 
"every  person  who  attempts  to  commit  any  crime,  but  fails,  or  is 
prevented  or  intercepted  in  the  perpetration  thereof,  is  punishable, 
where  no  provision  is  made  by  law  for  the  punishment  of  such 
attempts,"  applies  exclusively  and  must  be  confined  to  "attempts" 
designated  by  the  statute  as  such,  and  does  not  refer  generally  to 
aets  done  in  the  attempt  to  commit  one  crime  which,  if  done  with- 
out relation  to  the  offense,  might  be  separately  punished.     (Id.) 

107.  Rape— Commission  upon  Wife — Husband  as  Abettor.— Under 
section  81  of  the  Penal  Code  a  husband  may,  as  aider  and  abettor 
of  the  crime,  be  prosecuted  for  rape  committed  upon  his  wife. 
(Matter  of  Eantrowitz,  203.) 

108.  Prosecution  fob  Rape — Wife  as  Witness  Against  Husband. — In 
such  prosecution  the  wife  ia  a  competent  witness  against  the  hus- 
band, the  crime  having  been  committed  after  their  marriage.     (Id.) 

109.  Rape— Female  Under  Aoe  of  Consent — Sufficiency  of  Un- 
corroborated Evidence  of  Prosecutrix  to  Support  Conviction. — 
Ib  this  prosecution  of  a  man  for  sexual  intercourse  with  his 
daughter  when  she  was  under  the  age  of  consent,  the  uncorroborated 
testimony  of  the  prosecutrix  was  sufficient  to  support  a  conviction, 
although  she  contradicted  herself  time  and  time  again  while  a 
witness  and  even  denied  many  times  that  the  defendant  had  inter- 
eourie  with  her,  and  although  importunity  and  persistent  effort  on 
the  part  of  the  district  attorney  were  necessary  to  elicit  statements 
ineriminating  the  dafendant     (People  v.  Crawford,  3M.) 
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110.  Impeachment  of  Pbosecutrix — Calling  Attkntion  to  Hk»  Tis- 
TiMONT  Before  Grand  Jury. — In  such  prosecution  it  was  proper 
for  the  district  attorney,  when  the  prosecutrix  gave  damaging  evi- 
dence against  the  people,  to  call  her  attention  to  inconsistent 
testimony  which  she  gave  before  the  grand  jury.     (Id.) 

111.  Witness  False  in  Past — Instructions — When  not  Prejudicial 
Error. — An  instruction  to  the  jury  that  "if  any  witness  examined 
before  you  has  willfully  sworn  falsely  in  this  case  to  any  material 
matter,  it  is  your  duty  to  distrust  his  entire  evidence,"  while  not  a 
strictly  correct  statement  of  the  law,  was  not  prejudicial  in  this  ease, 
since,  considering  the  instructions  together,  the  jury  must  have  under- 
stood that  while  they  were  to  look  with  suspicion  upon  the  entire  testi* 
mony  of  a  witness  who  had  willfully  sworn  falsely  to  a  material 
matter.  It  was  their  exclusive  right  to  weigh  the  evidence  and  t» 
judge  of  the  credibility  of  this  as  of  other  witnesses.     (Id.) 

112.  Rape — Peremptory  Challenges — Number  Allowed. — In  a  prose- 
cution for  rape  upon  a  female  under  the  age  of  consent  the  defend- 
ant is  entitled  to  only  ten  peremptory  challenges.  (People  y.  Seott, 
440.) 

113.  Age  of  Prosecutrix — Evidence  of  Father  to  Establish. — la 
such  prosecution  it  is  not  reversible  error  for  the  father  of  the 
prosecutrix  to  refer  to  a  slip  of  paper  which  has  been  eopied  from 
an  entry  in  a  Bible  which  has  in  turn  been  eopied  from  a  family 
Bible,  in  testifying  to  the  exact  age  of  the  proseeutrix,  when  he 
testifies  positively,  independently  of  any  record,  as  te  her  age, 
except  the  precise  month  in  which  she  was  bom.     (Id.) 

114.  Corroboration  of  Prosecutrix  Unnecessary  —  Instructions. — 
The  jury  may  convict  in  such  prosecution,  on  the  uncorroborated 
testimony  of  the  prosecutrix,  and  it  is  not  error  to  instruct  the  jury 
that  ''it  is  not  essential  to  a  eonvietion  in  this  case  that  the  proseeo- 
trix  should  be  corroborated  by  the  testimony  of  other  witnesses  as 
to  the  particular  acts  constituting  the  offense;  it  is  sufficient  if  you 
believe  from  her  evidence  and  all  the  other  testimony  and  eircnm- 
stances  in  proof  in  the  ease,  beyond  a  reasonable  doubt,  that  the 
crime  charged  has  been  committed."     (Id.) 

115.  Testimony  of  Prosecutrix — Caution  to  Jury  as  to  Credibility. 
An  instruction  to  the  jury  that  "while  it  is  true  that  the  law  does 
not  require  in  this  character  of  cases  that  the  prosecuting  witness 
be  necessarily  supported  by  another  witness,  or  by  corroborating 
circumstances,  still  I  charge  you  that  the  law  does  require  in  this 
class  of  cases  that  you  examine  her  testimony  with  eaution,"  euffi- 
ciently  warns  the  jury  of  the  danger  of  convicting  the  defendant 
on  the  testimony  of  the  prosecutrix  alone.     (Id.) 

116.  Evidence  of  Subsequent  Illicit  Interooursb  Between  Parties. 
Aj>missibilit7. — In  such  prosecution  testimomy  of  subsequent  illicit 
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intimacy  and  intercourse  between  the  parties  is  admissible  as  eorro- 
boratiye  eridence,  where  they  tend  to  riiow  a  eontinuoos  illicit 
relationship.     (Id.) 

117.  Several  Acts  of  Intercourse  —  Election  by  Prosecution. — In 
eases  of  several  acts  of  intercourse  the  better  practice  is  to  require 
the  district  attomej  to  designate  at  the  beginning  of  the  trial  the 
particular  act  for  which  a  conviction  is  sought,  but  the  purpose  of 
this  rule  will  be  accomplished  if,  at  any  time  before  the  case  is 
submitted,  the  jurors  are  dearly  informed  as  to  the  particular 
offense  of  which  they  are  asked  to  find  the  defendant  guilty.     (Id.) 

118.  Sufficiency  of  Election  by  Prosecution. — If  in  such  prosecution 
there  is  no  evidence  of  sexual  intercourse  on  more  than  two  occa- 
sions, and  it  clearly  appears  from  the  opening  statement  of  the 
district  attorney  and  from  the  evidence  that  only  on  the  first  occa- 
sion was  coition  complete,  a  selection  of  the  particular  act  on  which 
a  conviction  is  expected  is  sufficiently  made.     (Id.) 

119.  Misconduct  of  District  Attorney  in  Examination  of  Witness — 
Harmless  Error. — Alleged  misconduct  of  the  district  attorney  in 
asking  improper  questions  of  witnesses  if  not  ground  for  reversal, 
if  the  evidence  of  the  defendant's  guilt  is  so  strong  and  persuasive 
that  the  verdict  could  not  have  been  otherwise  if  the  declared  mis- 
conduct had  not  occurred,     (id.) 

120.  Fbmalc  Under  Age  of  Consent  —  Intercourse  With  Others 
Than  Defendant— Instructions. — Aji  instruction  to  the  jury  in 
such  prosecution  to  the  effect  that  if  the  prosecutrix  was  under  the 
age  of  sixteen  years,  it  is  immaterial  whether  she  consented  or 
resisted,  or  ''whether  she  had  previously  had  intercourse  with  an- 
other," is  a  correct  statement  of  the  law,  and  would  not  lead  the 
jury  to  reject  as  immaterial  the  testimony  of  a  physician  that 
coition  had  taken  place  and  testimony  offered  by  the  defendant  that 
others  had  had  previous  intercourse  with  the  prosecutrix.     (Id.) 

181.  OoMMissiON  OF  Act  by  Defendant— Evidence  and  Instructions. 
In  such  prosecution  there  is  no  error  in  the  refusal  of  an  instruction 
to  the  jury  that  the  prosecution  ''must  prove  to  you  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defendant  and  not 
some  other  person,  committed  the  act  of  penetration  as  charged  in 
the  indictment,"  if  there  is  no  kind  of  showing  or  pretense  that  any 
other  person  committed  the  act.     (Id.) 

122.  Instruction  Unnecessary  as  to  Obvious  Matters. — It  must  be 
assumed  that  jurors  are  fair  and  intelligent  men  and  require  no 
special  admonition  or  instruction  as  to  obvious  facts  and  rudi- 
mentary principles  of  just  conduct.     (Id.) 

128.  Evidence — Obscene  Articles  Given  Prosecutrix  to  Bead.— 
Printed  articles  of  an  exceedingly  libidinous  and  obscene  character, 
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giren  to  the  prosecutrix  bj  the  defendant  prior  te  the  eommission 
of  the  alleged  offense  and  Hkelj  to  constitute  a  lure  to  concupis- 
cence and  apparently  used  for  that  purpose,  are  admissible  in 
evidence.     (Id.) 

124.  SupposiTORixs  Found  in  Onricx  of  Defendant— Admissibilitt  in 
EviDBNGX. — Suppositories  found  in  the  office  of  the  defendant  after 
the  commission  of  the  offense  are  admissible  in  evidence,  the  prose- 
cutrix testifying  that  they  are  like  one  used  by  him  at  the  time  the 
offense  was  committed  and  that  he  "got  it  at  the  same  place.**     (Id.) 

126.  Contents  and  Effect  of  Capsules  —  Expxkt  Testimony. — A 
chemist  may  testify  to  the  result  of  an  analysis  of  the  suppositorihs 
or  capsules,  and  a  physician  may  testify  as  to  their  probable  effect 
when  used  in  the  manner  described  by  the  prosecutrix.     (Id.) 

126.  Bape — Female  Under  Age  of  Consent— Suffigienot  of  Evidence 
to  Support  Conviction. — In  this  prosecution  of  a  man  for  rape 
upon  his  thirteen  year  old  daughter  the  evidence  is  sufficient  to 
justify  a  conviction  in  view  of  section  263  of  the  Penal  Code  pro- 
viding that  "the  essential  guilt  of  rape  consists  in  the  outrage  to 
the  person  and  feelings  of  the  female.  Any  sexual  penetration  how- 
ever slight,  is  sufficient  to  complete  the  crime.'*  (People  v.  Cue- 
ehiette,  495.) 

127.  Argument  of  District  Attorney—- Bsfersnob  to  Other  Similar 
Offenses. — There  is  sufficient  evidence  in  the  record  to  warrant  the 
comment  of  the  district  attorney  in  his  argument  to  the  jury  of 
the  commission  or  attempted  commission  by  the  defendant  of  other 
illicit  acts  upon  other  members  of  his  family.     (Id.) 

128.  Sufficiency  of  Evidence  t6  Support  Verdiciv— Reversal  on  Ap- 
peal.— Under  the  constitutional  provision  that  courts  of  appeal 
shall  excfrcise,  on  questions  of  law  alone,  appellate  jurisdiction  in 
all  criminal  cases  prosecuted  by  indictment  or  information  in  a 
court  of  record,  excepting  criminal  cases  where  judgment  of  death 
has  been  rendered  (Const.,  art.  VI,  sec  4),  it  follows  that,  unless 
the  evidence  upon  which  the  verdict  in  a  criminal  case  has  been 
planted  is,  upon  its  face,  incredible  or  inherently  improbable,  and 
is  in  all  other  respects  sufficient  to  support  the  verdict,  a  reversal 
of  the  judgment  or  an  order  refusing  a  new  trial  upon  the  ground 
that  the  evidence  does  not  support  the  verdict  is  not  allowable. 
(People  V.  Bonzani,  549.) 

120.  Bape  —  Testimony  of  Prosecutrix  —  Whether  Inherently  In- 
credible.— In  this  prosecution  for  rape  the  testimony  of  the  prose- 
cutrix is  not  as  a  whole  so  inherently  incredible  as  to  be  unworthy 
of  belief  and  insufficient  to  sustain  a  eonviction.     (Id.) 

130.  Admissions  of  Prosecutrix — Inconsistency  with  Testimony  at 
Trial. — The  testimony  of  the  extrajudicial  statements  of  the  prose- 
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eotriz,  made  after  the  eommission  of  tbe  alleged  erime  and  appar^ 
entlj  incoDBiBteDt  with  the  theory  that  the  defendant  aeeomplished 
the  act  by  the  ose  of  force  is,  like  all  other  testimony  not  unreason- 
able upon  its  face,  for  the  jury's  eonstderation,  to  be  by  them  gi?«n 
such  weight  as  they  conscientiously  believed  it  to  be  justly  entitled 
to.     (Id.) 

131.  Feas  of  Pbossodtux — Impaisment  op  Powkr  to  Resist. — ^In  a 
rape  ease  it  is  always  with  the  jury  to  say,  where  there  is  some  cred- 
ible evidence  of  the  fact,  whether  the  female  was,  at  the  time  of  the 
assault  possessed  of  such  fear  as  would  likely  have  the  effect  of  im- 
pairing, if  not  altogether  destroying,  her  ability  to  so  resist  bar 
as&ailant  as  to  prevent  actual  intercourse.     (Id.) 

132.  COBBOBORATION    OP   PBOSBODTBIX  —  NXOESSITY   AND   SUPPICONOT. — 

While  it  would  always  be  more  satisfaetoxy,  in  rape  eases,  if  testi- 
mony other  than  that  of  the  prosecutrix  supporting  or  tending  to 
support  her  story  were  available  and  submitted  to  the  jury,  still 
a  verdict  of  conviction  may  nevertheless  stand  on  her  testimony 
alone,  for  the  law  does  not  require  her  to  be  corroborated  to  support 
the  charge;  but  in  the  case  at  bar  her  testimony  is  corroborated  by 
her  departure  from  the  scene  of  the  offense  immediately  after  its 
eommission  and  by  her  then  physical  and  mental  condition.     (Id.) 

183.  Bbmabk  op  Court  and  Juror  as  to  Guilt  op  Dkpendant-<!on- 
siDERATioN  ON  Appeau — ^The  statement  of  a  juror  while  in  court 
for  further  instruction  that  he  thought  the  "defendant  was  guilty 
to  a  certain  extent,"  and  the  remark  of  the  judge  when  pronouncing 
judgment  that  he  "had  some  little  question  about  the  technical  vio- 
lation of  the  law"  by  the  defendant,  should  not  be  considered  in 
determining  the  question  whether  the  verdict  is,  as  a  matter  of  law, 
sui&ciently  supported.     (Id.) 

134.  Peoop  That  Pbosboutriz  not  Wipe  op  Dependant. — Proof  that 
the  prosecutrix  is  not  the  wife  of  the  defendant  is  sufficiently  proved, 
without  any  direct  evidence  on  the  point,  where  the  defendant  testi- 
fies that  he  is  a  married  man  and  that  his  wife  is  in  Italy,  and  it 
further  appears  that  the  prosecutrix  had  known  the  defendant  only 
two  or  three  weeks  and  that  their  names  were  different.     (Id.) 

135.  Rape — Female  Under  Age  of  Consent — Failure  to  Make  Out- 
cry AS  Raising  Presumption  op  Noncommission  op  Cribce — In- 
struction.— In  a  prosecution  for  rape  upon  a  girl  under  sixteen 
years  of  age  an  instruction  that  "if  the  jury  believe  from  the  evi- 
dence that  at  the  time  of  the  alleged  rape  other  people  were  at  the 
same  time  in  the  same  house,  who  might  have  easily  heard  her  had 
she  made  any  outcry,  and  that  she  in  fact  made  no  outcry  at  the 
time  the  defendant  was  attempting  to  have  connection  with  her, 
these  facts  will  tend  to  raise  a  presumption  that  no  rape  was  oom- 
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mitted  upon  her  at  the  time/'  is  properlj  refused,  under  the  rule 
that  courts  are  forbidden  to  charge  the  jury  ''with  respect  to  matters 
of  fact."     (People  ▼.  Williams,  646.) 

136.  CToNSENT  OP  Prosecutrix — Failure  to  Make  Outcry. — It  is  imma- 
terial whether  the  prosecuting  witness  consented  or  was  forced  to 
submit;  and  her  failure  to  make  any  outcry  furnishes  no  presump- 
tion that  a  rape  was  not  committed.     (Id.) 

137.  Uncorroborated  Testimony  of  Prosecutrix  —  Refusal  of  In- 
struction.— The  refusal  of  the  court  in  such  prosecution  to  comply 
with  the  defendant's  request  to  instruct  the  jury  that  if  the  prosecu- 
tion relies  upon  the  uncorroborated  testimony  of  the  prosecutrix, 
nnsustained  by  other  evidence,  or  by  facts  and  circumstances  cor- 
roborating it,  they  should  view  such  testimony  with  great  caution, 
and  that  in  considering  her  testimony  they  may  take  into  considera- 
tion the  facts  and  circumstances  surrounding  the  place  where  the 
alleged  offense  was  committed,  and  all  the  facts  and  circumstances 
at  that  time  and  immediately  thereafter,  is  not  prejudicial  error,  if 
by  instructions  which  the  court  gives  the  defendant  has  the  benefit, 
substantially,  of  all  he  asked  in  the  refused  instruction.     (Id.) 

138.  Amendment  of  Penal  Code  Changing  Age  of  Consent  akp 
Punishment  for  Rape. — If  at  the  time  of  the  commission  of  the 
alleged  crime  section  261  of  the  Penal  Code  defining  rape,  and 
section  264  prescribing  the  punishment  for  that  offense,  were  in 
force,  the  subsequent  amendment  of  these  sections  (Stats.  1913, 
p.  212)  did  not  bar  prosecution  for  the  crime.     (Id.) 

139.  Examination  of  the  Witness — Misconduct  of  District  Attor- 
ney.— The  asking  by  the  district  attorney  of  a  question  of  a  witness 
in  rebuttal  which  properly  should  have  been  asked  as  part  of  the 
people's  case  in  the  examination  of  the  witness  in  chief,  which  ques- 
tion is  not  answered,  is  not  prejudicial  to  the  defendant.     (Id.) 

140.  Misconduct  of  Juror  —  Conflicting  Affidavits. — ^Where  the  in- 
toxication of  a  juror  is  urged  as  ground  for  a  new  trial,  and  the 
affidavits  respecting  his  alleged  intoxication  are  conflicting,  the 
matter  is  removed  from  consideration  on  appeal.     (Id.) 

141.  Knowledge  of  Intoxication  of  Juror — Failure  to  Make  Objec- 
tion— ^Waiver. — If  the  defendant  has  knowledge  of  the  intoxication 
of  a  juror  during  the  trial  and  makes  no  objection  thereto,  he  cannot 
thereafter,  in  case  of  an  unfavorable  verdict,  take  advantage  of  such 
misconduct  on  appeal.     (Id.) 

142.  Rape  upon  Female  Under  Age  of  Consent— Aiding  and  Abet- 
ting— Sufficiency  of  Information. — ^An  information  setting  forth 
the  commission  of  an  act  of  sexual  intercourse  with  a  female  under 
the  age  of  sixteen  years,  and  charging  that  the  defendant  did 
"help,  and  assist  and  abet  one  T.  in  the  perpetration  and  accom- 
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plisbment"  of  such  act,  is  sufficient  and  brings  tlie  defendant  within 
the  contemplation  of  section  31  of  the  Penal  Code.  (People  ▼. 
Bartol,  659.) 

1.43.  Woman  as  Aider  and  Abettor  ot  Bapi. — While  the  mother  of  the 
prosecutrix  could  not  be  the  principal,  as  that  term  is  eommonlj 
understood,  in  the  commission  of  such  offense,  she  might  "aid  and 
abet  in  its  commission,"  and  there  is  substantial  endenee  to  support 
the  verdict  of  guiltj  on  that  ground.     (Id.) 

144.  Testimony  of  Prosecutrix— Sufwcienct  to  Sustain  Oonyiction. 
In  this  prosecution  of  a  woman  for  aiding  and  abetting  a  rape  upon 
her  eleven-year-old  daughter,  the  testimony  of  the  girl,  while  con- 
tradictory on  material  points  and  almost  unbelievable,  cannot  be  said 
to  be  inherently  improbable  or  of  such  a  character  that  the  jury 
had  no  right  to  accept  it  as  true,  especially  in  view  of  substantial 
corroboration  by  her  younger  brother.     (Id.) 

145.  Variance  Between  Information  and  Evidenge. — There  is  no  vari- 
ance between  the  evidence  and  the  allegations  of  the  information. 
(Id.) 

146.  Cross-examination  of  Prosecutrix — Restriction  upon  by  Court. 
Where  the  court  orders  that  the  prosecutrix  shall  not  be  eross- 
examined  further,  but  the  defendant  makes  no  objection  to  the  order 
and  manifests  no  desire  to  proceed  further  with  the  cross-examina- 
tion, an  appellate  tribunal  will  not  hold  the  restriction  improper. 
(M.) 

147.  Impeachment  of  Witness — ^Proper  Procedure — Waiver. — ^Where 
it  is  sought  to  impeach  a  witness  by  showing  prior  contradictory 
statements,  the  proper  course  is  to  ask  each  witness,  the  impeaching 
witness  and  the  witness  to  be  impeached,  whether  certain  statements 
were  made  by  the  latter;  but  if  this  course  is  not  pursued  and  no 
objection  is  made  to  a  question  to  the  impeaching  witness,  but  on  the 
contrary  the  whole  conversation  is  requested,  objections  thereafter 
interposed  come  too  late.     (Id.) 

148.  Instructions  Given  at  Bequest  of  Appellant  —  Review  on 
Appeal. — A  defendant  cannot  complain  on  appeal  of  instructions 
given  by  the  trial  court  at  his  request.     (Id.) 

149.  Age  of  Consent — Mistake  by  Court— Harmless  Error. — ^Where 
it  is  undisputed  in  a  rape  case  that  the  prosecutrix  was  not  over 
twelve  years  old  when  the  alleged  offense  was  committed,  the  de- 
fendant is  not  prejudiced  by  the  mistake  of  the  court  in  assuming 
that  the  age  of  consent  is  eighteen  instead  of  sixteen  years.     (Id.) 

150.  Credibility  of  Witness — Consideration  of  Position  and  Inter- 
est— Instruction. — An  instruction  in  a  rape  case  that  in  weighing 
the  testimony  of  the  defendant  it  is  proper  to  consider  whether  "the 
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position  and  interest  of  sneh  defendant  may  not  affect  Iter  eredi- 
bility  and  color  her  testimony,"  is  objectionable  but  not  reversi- 
ble error.  The  Ties  of  the  instruction  is  in  calling  particular  atten- 
tion to  the  testimony  of  the  defendant;  the  principle  of  the  instruc- 
tion should  be  given  in  general  terms,  and  the  jury  left  entirely 
without  suggestion  of  its  application  to  any  particular  witness. 
(M.) 

151.  Appxal— Ebbob  not  BisuLnNO  dv  Misoabriaoi  of  Jusnos. — Since 
the  amendment  of  section  4%  to  article  6  of  the  constitution  it  is 
not  sufficient  to  warrant  a  reversal  in  a  criminal  ease  to  show  that 
error  was  committed,  but,  after  a  review  of  the  whole  record,  the 
error  must  be  disregarded  and  the  judgment  affirmed,  unices  the 
appellate  court  is  of  the  opinion  that  the  error  resulted  in  a  mis- 
carriage of  justice.  The  word  opinion  is  here  used  in  the  sense  of 
belief  or  conviction,  not  merely  suspicion.     (Id.) 

152.  Rapi— Fbmalb  Under  Age  op  Oonsbnt— Cboss-examination  of 
Pbosxcutbix. — In  a  prosecution  for  rape  upon  a  female  under  th« 
age  of  consent  the  very  widest  latitude  compatible  with  our  some- 
what technical  and  restricted  rules  of  evidence  should  be  allowed 
the  defendant  in  his  cross-examination  of  the  witnesses  of  the  people. 
More  especially  is  this  tme  with  reference  to  the  prosecuting  wit- 
ness. In  this  class  of  prosecutions  the  defendant,  owing  to  natural 
instincts  and  laudable  sentiments  on  the  part  of  the  jury,  and  tha 
usual  eireumstances  of  isolation  of  the  parties  involved  at  the  com- 
miision  of  thtf  ofTense,  is,  as  a  rule,  so  disproportionately  at  the 
mer^  of  the  prosecutrix's  evidence,  that  he  should  be  given  the  full 
measure  of  every  legal  right  in  an  endeavor  to  maintain  his  inno- 
eenee.     (People  ▼.  Costa,  789.) 

158.  Faildbx  of  Pbosboutbix  to  Makx  Ooicplaint— Bbstbiction  on 
Right  of  Cross-exaictnation. — In  such  prosecution  it  is  not  only 
error,  but  highly  prejudicial  to  the  substantial  rights  of  the  de- 
fendant, to  refuse  to  permit  him  on  cross-examination  of  the  pros- 
ecutrix to  fully  investigate  the  circumstances  of,  and  also  her 
motives  and  reasons  for,  withholding  any  statement  of  the  alleged 
offense  for  the  period  of  two  months,  and  then  telling  the  same  to 
the  officers  who  had  her  in  custody  under  arrest.     (Id.) 

154.  Ybnerbal  Disease  of  Prosecutbiz— Evidence  that  Accused  has 
NO  Such  Disease. — If  in  such  prosecution  testimony  is  introduced 
to  the  effect  that  the  prosecutrix  at  the  time  of  the  trial  had  a 
venereal  disease  which,  according  to  her  testimony,  could  only  have 
been  contracted  from  the  defendant,  it  is  error  to  refuse  to  permit 
the  defendant  to  show  by  the  testimony  of  physicians  that  he  is 
not  suffering  from  such  a  disease,  and  perhaps  ha:>  never  had  it. 
(Id.). 
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165.  Admissions  op  Dkfbndant— When  Bbovid  n  Siuokkn  Out. — 
Admissions  made  bj  the  defendant  eonoeming  his  relations  with 
the  prosecutrix  should  be  strieken  out  promptly  when  it  is  dif- 
elosed  on  eross-ezamination  that  the  witness  did  not  know  whether 
the  admissions  referred  to  the  proseentrix  or  one  of  sereral  other  girb 
who  frequented  the  Ticinity  of  the  commission  of  the  alleged  offense. 
The  court  should  not  refuse  to  rule  on  the  motion  therefor  until  the 
argument  to  the  jury  is  begun,  and  then  remark,  "I  think  the  testi- 
mony of  Mr.  C.  should  be  stricken  out"     (Id.) 

156.  MiBOONDUGT  or  CouaT^WHSTHiB  Bevebsibli  EiBon. — The  action 
of  a  trial  judge  in  being  hasty,  unreasonably  arbitrary  and  humil- 
iating throughout  the  trial  to  the  defendant's  counsel,  standing 
alone,  in  the  absence  of  prejudicial  error,  would  not  justify  a 
rerersal  of  this  case,  but  merely  accentuate  the  effect  of  other 
errors  disclosed  by  the  record.     (Id.) 

157.  Bapi — ^FiMALi  Undeb  Age  or  Consent — Su]*figienot  of  ETvidenob 
TO  Support  Oonviction. — In  this  prosecution  for  rape  upon  a  female 
about  eleren  years  of  age,  the  sndence  is  sufficient  to  support  a  rer- 
diet  of  guilty,  notwithstanding  inconsistencies  and  contradictions  in 
the  testimony  of  the  prosecutrix,  and  disagreement  between  her  testi- 
mony and  that  of  the  defendant's  accomplice.  (People  t.  Hoosier, 
746.) 

156.  GONPLIGTINa    EvmENCE  —  DiSAOBEEMENT   BETWEEN    WITNESSES    ON 

Same  Side— Bcview  on  Appeal.— Where  two  witnesses  introduced 
by  the  same  side  disagree,  even  upon  important  points  of  a  con- 
troYorsy,  the  effect  thereof  is  to  produce  a  conflict  in  the  eyidence, 
and  the  conclusion  of  the  jury  thereon  is  as  condusiTC  upon  the 
courts  of  reyiew  as  if  the  conflict  had  been  produced  by  the  testi- 
mony of  two  witnesses,  introduced  the  one  by  one  side  and  the 
other  by  the  opposing  side  of  the  controversy.     (Id.) 

159.  AcooMPLicE  Testimony  —  Weight  and  CftEoraiLiTT.— An  accom- 
plice is  not  to  be  disbelieved  merely  because  he  was  an  accom- 
plice in  the  crime  charged  against  the  defendant  If  there  is 
other  evidence  which  measures  up  to  the  requirement  of  section  1111 
of  the  Penal  Code,  tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime  charged,  then  the  testimony  of  the  accomplice  is 
to  be  considered  by  the  jury  as  is  any  other  testimony  and  given 
such  weight  as  they  may  conclude  that  it  is  entitled  to.     (Id.) 

160.  Defense  op  Alibi — Conplictino  Evidence — Appeal. — ^Where  the 
defense  of  alibi  is  interposed  in  a  rape  case  and  there  is  a  sharp 
conflict  in  the  evidence  on  that  issue,  the  decision  of  the  jury 
against  the  defendant  is  binding  upon  the  appellate  court.     (Id.) 

161.  Testimony  of  Physician  Who  Had  Examined  Prorecijtrtx— 
WuETHBB   Inconsistent  With   Hsi   Testimony.— In   this   prus- 
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ecution  for  rape  upon  a  female  aboat  aleren  yean  of  age  tlie 
testimonj  of  a  phjeieian  who  made  an  examination  of  tbe  sexual 
organs  of  the  prosecutrix  some  eight  or  nine  months  after  the 
alleged  eommission  of  the  offenae  is  not,  considered  in  its  entirety, 
necessarily  inconsistent  with  the  testimony  of  the  prosecutrix.     (Id.) 

162.  Confession  of  Defendant  in  Jail— Whetheb  Voluntaby.— The 
eonfcfssion  of  the  defendant  in  this  case,  made  while  a  prisoner  in 
the  county  jail  to  the  sheriiT,  was  voluntary  and  admissible  in  evi- 
dence  against  hinu     (Id.) 

163.  Time  of  Commission  of  Cumb — Allegation  and  Pboof. — ^The 
failure  of  the  district  attorney  to  show  that  the  crime  charged  was 
committed  at  the  precise  time  fixed  in  the  information  is  not  fatal 
to  the  integrity  of  the  yerdict     (Id.) 

164.  Information — Time  of  Filing — Evidence  as  to  Date  of  Crime. — 
The  rule  that  an  information  filed  within  the  statutory  period  of 
time  the  lapse  of  which  before  the  filing  of  the  same  would  have 
barred  a  prosecution  of  tbe  charge,  is  sufficient  to  support  a  verdiet 
in  criminal  cases  in  which  time  is  not  of  the  essence  of  the  charge, 
even  where  the  time  has  been  definitely  fixed  in  the  information  an^ 
the  evidence  is  not  clear  and  definite  as  to  the  exact  date  of  tbe 
crime,  is  applicable  to  a  rape  case.     (Id.) 

165.  Testimony  of  Pbosecuteix  and  Acoompugb  of  Defendant — In- 
struction Requiring  Jury  to  Scrutinize. — An  instruction  to  the 
jury  in  a  rape  case  to  carefully  scrutinize  and  scan  the  testimony 
of  the  prosecutrix  and  an  accomplice  of  the  defendant  would  in- 
volve an  invasion  of  the  constitutional  province  of  the  jury  to 
determine  for  themselves  the  weight  and  effect  of  evidence.     (Id.) 

166.  Alibi — Burden  of  Proof— Reasonable  Doubt — Instructions. — 
Instructions  are  erroneous  which  assume  that  an  alibi,  like  insanity, 
ia  a  special  defense,  the  proof  of  which  by  a  preponderance  of  the 
evidence  upon  that  issue  is  a  burden  resting  upon  the  defendant. 
If  the  testimony  addressed  to  the  alibi  Is  sufficient  to  raise  a 
reasonable  doubt  of  the  defendant's  presence  at  the  scene  of  the 
crime  at  the  time  it  was  committed,  then  a  reasonable  doubt  of  his 
guilt  arises,  and  he  is  entitled  to  an  acquittal.     (Id.) 

167.  Testimony  of  Accused — Instruction  Discrediting  —  Harmless 
Error. — ^An  instruction  in  a  rape  case  that  in  weighing  the  evidence 
of  the  defendant  it  is  proper  for  the  jury  to  consider  whether  his 
position  and  interest  may  not  affect  his  credibility  and  color  his 
testimony  is  erroneous,  but  in  view  of  the  strong  and  convincing 
proof  of  guilt  its  giving  did  not  result  in  a  miacarriage  of  justice 
in  the  present  case.     (Id.) 

168.  Sale  of  Dairy  Cows  Without  Notice  to  Mortgagee  or  Buyer — 
Sufficiency  of  Information. — In  this  prosecution  for  the  sale  of 
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twenty-five  dairj  cows  without  informing  the  buyer  of  the  existence 
of  a  mortgage  on  the  cattle  or  the  mortgagee  of  the  intention  to 
make  the  sale^  the  information  was  sufficient  and  set  forth  the  par- 
ticular facts  of  the  offense  charged.     (People  v.  Iden,  627.) 

169.  Identification  or  Animals  by  Other  Means  Than  Brands. — In 
such  prosecution  the  mortgagee  may  be  permitted  to  give  testimony 
as  to  the  identification  of  the  cattle  sold  by  other  marks  in  addition 
to  the  brand  on  them.     (Id.) 

170.  Payment  op  Mortgage  Subsequent  to  Sale — Evidence. — Evi- 
dence in  ffuch  prosecution  tending  to  show  that  the  mortgage  was 
paid  by  transactions  occurring  subsequently  to  the  sale,  and  that 
ultimately  the  mortgagee  did  not  lose  anything  by  the  defendant's 
acts  in  diminishing  the  security,  was  properly  excluded.     (Id.) 

171.  Subsequent  Sale  by  Mortgagee — Evidence. — An  objection  to  a 
question  propounded  to  the  mortgagee  as  to  what  cattle  he  was  pre- 
paring to  sell  at  a  time  prior  to  the  sale  by  the  defendant,  was 
properly  sustained.     (Id.) 

172.  Declaration  by  Mortgagee — Admissibiuty  in  Evidence. — Objec- 
tion was  properly  mstained  to  a  question  propounded  to  the  mort- 
gagee as  to  a  statement  made  by  him  that  he  had  not  lost  anything 
on  the  defendant  and  would  not  lose  anything  on  him.     (Id.) 

173.  Subsequent  Payment  or  Mortgage— Whether  a  Defense. — Pay- 
ment of  the  mortgage,  after  the  commission  of  the  offense,  did  not 
constitute  any  defense  to  the  prosecution.     (Id.) 

174.  Elements  of  Offense— Right  of  Mortgagor  to  Sell — Agency. — 
Section  538  of  the  Penal  Code,  defining  the  offense  in  question,  re- 
quires that  in  making  a  sale  of  mortgaged  chattels  the  mortgagor 
must,  at  or  before  making  the  sale,  inform  the  prior  mortgagee  in 
writing  by  giving  the  name  and  place  of  residence  of  the  party  to 
whom  the  sale  is  to  be  made,  and  that  he  must  also  inform  the 
purchaser  of  the  existence  of  the  prior  mortgage.  Therefore  the 
defendant  had  a  right  to  sell  his  cattle  without  permission  of  the 
mortgagee,  by  giving  the  information  as  required  by  law,  and  no 
question  of  agency  was  applicable  to  the  transaction.     (Id.) 

175.  Accommodation  Mortgage— Sale  by  Mortgagor — ^Evidence. — If 
the  defendant  claimed  that  the  mortgage  was  made  for  accommoda- 
tion and  did  not  represent  a  real  debt,  the  prosecution  was  entitled 
to  inquire  of  the  defendant  concerning  other  transactions  preceding 
the  execution  of  the  mortgage  and  apparently  inconsistent  with  his 
testimony  about  an  alleged  debt  owing  from  the  mortgagee  to  him 
at  the  time  of  the  execution  of  the  mortgage.     (Id.) 

176.  Application  of  Penal  Code  in  Case  of  Accommodation  Mortgage. 
The  claim  of    the  defendant    that    the  mortgage  was    given  ''for 
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aeeommodation"  implies  that  the  note  and  mortgage  were  made  to  be 
pledged  or  otherwise  used  in  some  business  transaction,  and  tha 
maker  of  such  a  mortgage  is  no  more  excused  from  observing 
the  provisions  of  the  Penal  Code  than  is  the  maker  of  any  other 
chattel  mortgage.     (Id.) 

177.  iNSTRUcnoM  AS  TO  Credibility  of  Witnesses — RsrasAL  to  Give — 
Habmlsss  Ebbor. — The  refusal  to  give  an  instruction,  for  the  most 
part  following  the  language  of  section  1847  of  the  Penal  Code,  as 
to  the  credibilitj  of  witnesses,  was  not  prejudicial,  if  instructions 
are  given  which  substantiallj  cover  the  same  ground.     (Id.) 

178.  Bbasomable  Doubt — Intent  to  Defraud — ^Refusal  of  Instruc- 
tion.— The  court  did  not  err  in  refusing  to  instruct  the  jury  that 
in  order  to  convict  the  defendant  they  must  be  morally  certain  not 
only  that  the  defendant  sold  to  the  persons  mentioned  in  the  infor- 
mation, and  at  the  time  and  place  therein  stated,  one  or  more  of 
the  cows  described  therein,  but  they  must  be  satisfied  to  a  moral 
certainty  and  beyond  a  reasonable  doubt  that  the  defendant  sold 
and  delivered  such  cow  or  cows  "with  the  intent  in  him  to  defraud'' 
the  mortgagee.     (Id.) 

170.  Intent  to  Defraud  in  Seluno  Mortoaged  Pbopebtt — Whether 
AN  Essential  Element  of  Crime. — That  part  of  section  538  of  the 
Penal  Code  which  refers  to  the  selling  of  mortgaged  personal  prop- 
erty does  not  make  the  intent  with  which  the  act  was  done  an 
indispensable  element  of  the  offense;  and  when  intent  is  not  made 
an  affirmative  element  of  a  crime,  the  law  imputes  that  the  act 
knowingly  done  was  with  criminal  intent,  and  it  need  not  be  alleged 
nor  proved.     (Id.) 

180.  Information — Clause  Charging  Intent — ^Disregarding  as  Super- 
fluous.— If  the  information,  charging  the  owner  of  mortgaged  cattle 
with  selling  them  without  informing  the  buyer  of  the  mortgage  or 
notifying  the  mortgagee  of  the  intended  sale,  alleges  that  the  de- 
fendant's acts  and  omissions  were  "with  intent  to  defraud"  the 
mortgagee,  this  clause  may  be  regarded  as  superfluous,  and  proof 
of  fuch  acts  and  omissions  on  the  part  of  the  defendant  carries 
with  it  a  necessary  implication  of  intent  to  defraud  both  the 
mortgagee  and  the  purchasers  of  the  mortgaged  property.     (Id.) 

See  Municipal  Ordinance,  20-24. 

CROPPING  OONTBAOT.    See  Contract,  18-18. 

CUSTOM.    See  Corporations,  4,  6. 

DAMAGES. 

1.  Contracts  Purporting  to  Liquidatb-t-Vauditt  of  Stipulatidks.— 
Tk«  rule  that  where  an  agreement  contains  provisions  for  the  p€i> 
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fonnanee  or  nonperformasee  of  sereral  acts  of  diiferent  degrees  of 
importance,  and  then  a  certain  sum  is  stipulated  to  be  paid  upon 
a  violation  of  anj  or  all  of  sneh  provisions,  and  the  sum  will  be 
in  some  instances  too  large  and  in  others  too  small  a  compensation 
for  the  injury  thereby  occasioned,  such  sum  is  to  be  treated  as  a 
penalty,  and  not  as  liquidated  damages,  is  modified  by  sections 
1670  and  1671  of  the  Civil  Code,  which  provide  that  every  con- 
tract by  which  the  amount  of  damage  to  be  paid  for  a  breach 
of  an  obligation  is  determined  in  anticipation  thereof  is  to  that 
extent  void,  except  that  the  parties  to  a  contract  may  agree 
therein  upon  an  amount  which  shall  be  presumed  to  be  the  amount 
of  damage  sustained  by  a  breach  thereof,  when,  from  the  nature 
of  the  case,  it  would  be  impracticable  or  extremely  difficult  to  fix 
the  actual  damage.  (Los  Angeles  Olive  Growers  Association  v. 
Pacific  Surety  Company,  95.) 

8.  Sections  1670  and  1671  or  the  Civil  Code— Pbisumftion  as  to 
Which  is  Appuoable. — The  rule  of  section  1670  of  the  Civil  Code 
that  agreements  purporting  to  liquidate  damages  are  void,  is  pre- 
sumed to  apply  in  all  cases,  unless  the  party  seeking  to  recover 
under  the  agreement  shows  by  averment  and  proof  that  his  case 
eomes  under  the  exception  in  section  1671,  that  parties  to  a  con- 
tract may  stipulate  the  amount  of  damages  for  a  breach  thereof, 
when  it  would  be  impracticable  or  extremely  difficult  to  fix  the 
actual  damage.     (Id.) 

3.  Action    on    Bond — ^Liquidated    Damages— SxTmciBNcr    or   Com- 

plaint.— In  an  action  on  a  bond  given  to  secure  the  performance 
of  a  contract  to  supply  laborers  to  harvest  a  crop  of  olives,  an 
allegation  in  the  complaint  "that  it  would  be  and  was  and  is  im- 
practicable or  extremely  difficult  to  fix  the  actual  damages  suffered 
by  the  plaintiff  by  reason  of  said  breach,"  is  sufficient  to  bring  the 
case  within  the  rule  of  section  1671  of  the  Civil  Code,  providing 
that  the  parties  to  a  contract  may  stipulate  the  measure  of  dam- 
ages for  a  breach  thereof  when  it  would  be  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage.     (Id.) 

4.  Invalid  Portion  op  Contract— Rejection  as  Surplusage — Sup- 

piciENCT  OP  Complaint. — ^Where  a  provision  in  a  contract  to  fur- 
nish laborers  to  harvest  an  olive  crop,  which  fixes  the  damages  in 
case  of  a  breach,  may,  if  invalid,  be  rejected  as  surplusage,  and 
the  remainder  of  the  contract,  and  the  bond  given  to  secure  its 
performance,  be  enforced,  a  complaint  in  an  action  on  the  bond 
which  alleges  the  making  of  the  contract,  the  giving  of  the  bond, 
a  breach  of  its  covenants  and  resulting  damages,  states  a  cause  of 
action  for  actual  damages,  regardlesss  of  the  invalidity  of  the  pro- 
vision purporting  to  liquidate  damages.     (Id.) 
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5.  Breach  of  GavxNANT — PiAAomo  Notict  to  Suimtt. — ^Ab  allega- 

tion in  such  a  complaint  that  the  plaintiff  gave  due  notice  to  the 
defendant  of  the  breach  of  the  contract,  as  provided  in  the  bond, 
is  sufficient,  under  section  457  of  the  Code  of  Civil  Procedure, 
without  alleging  the  facts  as  to  the  giving  of  the  notice.     (Id.) 

6.  NoTiCB  TO  Surety — Promissory  Warranty. — The  provision  of  the 

bond  requiring  notioe  of  the  breach  of  the  contract  to  be  given  to 
the  surety  bj  the  plaintiff  was  not  a  promissory  warranty.     (Id.) 

7.  Damages  vor  Personal  Injuries — ^Whether  Verdict  so  Ezgbssivs 
AS  TO  Suggest  Prejudice  or  Passion. — A  verdict  for  fifteen  thou- 
sand seven  hundred  and  fifty  dollars  for  personal  injuries  sustained 
by  a  woman  twenty-three  years  of  age  and  consisting  of  a  broken 
leg,  several  broken  ribs,  a  wrenched  back,  and  injury  to  the  nerves 
resulting  in  sensory  paralysis  of  one  arm,  while  large,  cannot  be 
said  to  be  so  -excessive  as  to  justify  the  conclusion  that  it  was 
awarded  under  the  influence  of  passion  or  prejudice.  (Lynch  ▼• 
Southern  Pacific  Company,  108.) 

8.  Remitting  Part  of  Verdict — ^Whether  Indicates  Prejudice  ob 

Passion. — In  such  ease,  where  the  trial  court  orders  a  new  trial 
unless  the  plaintiff,  within  a  time  limited,  files  a  stipulation  re- 
mitting from  the  judgment  a  designated  sum,  and  the  plaintiff 
files  such  stipulation,  and  the  new  trial  is  accordingly  refused, 
this  does  not  indicate  that  the  verdict  was  suggested  by  passion  and 
prejudice  and  therefore  should  be  set  aside  by  the  appellate  court 
(Id.) 

9.  Appeal — Review  or  Verdict  for  Personal  Injuries  as  Exces- 
sive.— A  verdict  in  a  personal  injury  case  will  not  be  disturbed  on 
appeal  as  excessive,  unless  the  amount  of  the  damages  is  obviously 
so  disproportionate  to  the  injury  proved  as  to  justify  the  conclusion 
that  the  verdict  is  not  the  result  of  cool  and  dispassionate  discre- 
tion of  the  jury.     (Id.) 

10.  Covenant  Against  Encumbrances — Breach — ^Measubx  of  Dam- 
ages.— While  a  covenant  against  encumbrances  is  broken  as  soon  as 
made  by  the  existence  of  an  encumbrance,  yet  as  respects  the 
measure  of  damages  recoverable,  it  must  be  deemed  merely  a  cove- 
nant to  indemnify  the  grantees  for  damages  or  loss  sustained;  and 
if  they  have  paid  nothing  toward  removing  or  extinguishing  the 
encumbrance,  they  are  not  entitled  to  recover  the  amount  thereof. 
(Wright  V.  Boggess,  533.) 

11.  Action  for  Breach  of  Covenant — Insufficiency  of  Complaint — 

Absence  of  Allegation  of  Payment  of  Lien. — ^A  complaint  in  an 
action  to  recover  damages  for  the  breach  of  a  covenant  against 
encumbrances  contained  in  a  deed,  which  fails  to  allege  the  payment 
or  discharge  of  the  lien,  but  affirmatively  shows  the  continued 
existence  thereof,  does  not  state  a  cause  of  action.     (Id.) 
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DAMAGES  (Continaed). 

12.  Damagss  roB  Bbeach  or  Oontraciv-Gensbal  and  Spkoial  Dam- 
AGSs  Distinguished. — Qeneral  damages  for  a  breach  of  contract  are 
those  which  necessarilj  and  by  implication  of  law  result  from  the 
act  or  default  complained  of;  thej  are  those  which  involve  the  loss 
which  naturally  flows  from,  and  is  presrumed  from,  the  contract  and 
its  breach.  Special  damages  are  the  natural,  but  not  necessary,  re- 
sult of  the  act  complained  of.     (Moore  v.  Fredericks,  536.) 

13.  Breach  of  Contract  to  Convey  Land  —  Special  Damages  — 
Pleading. — Damages  due  to  expenses  incurred  in  examining  the  title 
and  preparing  necessary  papers  do  not  necessarily  arise  from  the 
breach  of  a  contract  to  convey  real  estate;  they  are  special,  and 
in  order  to  recover  therefor  the  fact  that  such  expenses  were  incurred 
and  the  amount  thereof  must  be  specially  pleaded.     (Id.) 

14.  General  Allegation  or  Damages — Supficiengy  op  Complaint. — 

But  it  is  not  necessary,  in  an  action  to  recover  damages  for  a  breach 
of  a  contract  to  convey  real  estate,  where  the  consideration  therefor 
has  been  paid,  and  where  there  are  no  allegations  of  any  expenses 
incurred  in  examining  the  title  or  preparing  the  necessary  papers, 
or  showing  of  bad  faith  under  which  a  recovery  might  be  had  for 
the  difference  between  the  price  agreed  to  be  paid  and  the  value  of 
the  estate  agreed  to  be  conveyed,  to  allege  special  damages,  sin-ce 
from  such  breach  damage  follows  not  only  as  the  natural  but 
presumably  necessary  result  thereof.     (Id.) 

15.  Value  op  Land — Failure  to  Allege — Demurrer  to  Complaint. — 

Such  complaint,  by  reason  of  not  stating  the  value  of  the  land 
conveyed,  may  be  subject  to  special  demurrer  for  uncertainty,  but 
the  defect  is  not  reached  by  general  demurrer.     (Id.) 

16.  Demand  por  Bepayment  and  Bxoonveyancs — Failure  to  Allege. 
The  complaint  in  such  case  is  not  insufficient  by  reason  of  the  failure 
to  allege  a  demand  for  a  reconveyance  of  the  property  and  the 
return  of  money  paid,  and  refusal  on  the  part  of  the  defendants  so 
to  do.     (Id.) 

See  Contract,  8,  9;  Eminent  Domaia,  11,  12,  14;  Garnishment; 
Negligence,  9-11;  19,  20,  27-29;  85,  86;  Sai«p  1-8,  5,  16; 
Street  Assessment,  6. 

DEBTOR  AND  CBEDITOR    See  Fraudulent  Oonveyanee;   Surety. 

DEED  OF  TBUST.    See  Corporatloii,  16-18. 

DENTISTa 

1.  Aiding  om  Abetting  TJnlawfdl  Practice— Sufficienot  of  Viri- 
ncATTON  OF  Charge. — The  verification  of  an  accusation  of  a 
dentist  before  the  board  of  dental  examiners,  charging  him  with 
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aiding  and  abetting  an  unHceneed  person  in  praetidng  dentlatij, 
is  sufficient  when  in  the  following  language:  "D."  being  fint  dulj 
sworn,  says  that  she  is  the  petitioner  in  the  above  and  foregoing 
petition;  that  i^e  has  read  and  signed  the  same  and  knows  the 
contents  thereof;  that  the  facts  therein  stated  are  true  of  her  own 
knowledge,  except  as  to  the  matters  therein  alleged  on  information 
and  belief,  and  as  to  those  matters,  that  she  believes  it  to  be  tme." 
The  words,  "except  as  to  such  matters  therein  stated  on  informatioa 
and  belief,"  are  mere  surplusage.  (Lassen  v.  Board  of  Dental 
Examiners  of  the  State,  767.) 

2.   AtFIDAVIT — IntERPRXTATION     and     SumOIENOT — INIOBMATION     AH* 

BxLiXF. — An  affidavit  that  all  the  faets  alleged  are  true  to  tha 
knowledge  of  the  affiant,  except  such  as  are  stated  on  information 
and  belief,  where  no  facts  are  so  stated,  is  equivalent  to  an  affi- 
davit that  all  the  faets  alleged  are  true  to  the  knowledge  of  th« 
affiant.  (Id.) 
8.  PosiTTvi  Averments  in  VERincATioN — Absence  or  Faois  on  In- 
formation AND  Belief. — ^Where  no  fact  is  stated  on  information 
and  belief,  a  verification  is  regarded  as  a  positive  affirmanee  of  the 
truth  of  the  allegatioiL  If  an  averment  is  made  positively,  the 
verification  is  sufficient  if  the  affidavit  states  that  the  facts  aro 
true  of  the  pleader's  own  knowledge.     (Id.) 

4.  Aiding  or  Abettino  Unlawful  Practioe  of  Dentistrt — Vaud- 

ITT  OF  Dental  Act. — The  Dental  Aet  (Gen.  Laws  1910  p.  300)  is 
not  void  as  leaving  the  decision  as  to  what  constitutes  aiding  and 
abetting  an  unlicensed  person  in  the  practice  of  dentistrj  to  the 
board  of  dental  examiners  or  to  the  individual  making  the  ac- 
cusation.    (Id.) 

5.  Suspension  of  Dentist's  License  fob  Abettino  Unlawful  Prac- 

tice.— The  aet  of  a  dentist  in  employing  an  anUcensed  person^  pro- 
viding him  with  an  office  and  dental  instruments  for  the  purpose 
of  practicing  dentistrj,  and  receiving  the  reward  of  his  illegal 
practioe,  is  aiding  and  abetting  such  person  to  eommit  the  offense 
of  practicing  dentistry  without  a  license,  and  justifies  the  board 
of  dental  examiners  in  suspending  the  dentist's  license.     (Id.) 

6.  Aid  and  Abet— Meaning  of  Words.— The  expression  *'to  aid  and 

abet"  as  used  in  criminal  law  means  being  present  either  actually 
or  constructively  at  the  time  and  place  of  the  offense  and  doing 
some  act  which  renders  aid  to  the  perpetrator.     (Id.) 

DEPENDENT  PERSONS.    See  Criminal  Law,  51-^7;  Juvenile  Court 

DESEBT  LAND.    See  Ejectment,  8-6b 

DIBECTOBa    See  Corporation. 
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DISTBICT  OOUBT  OP  APPEAL. 

DiSTBIOT    COUBT    OF    APPXAIr— JUEISDIOTION    19    MaNDAHUS    TO    OOMPKL 

Glekk  or  SuPEKioft  Goubt  to  Entkb  Dhpattlt. — The  distriet  court 
of  appeal  has  no  jurisdiction  of  a  proceeding  in  form  a  petition  for 
a  writ  of  mandate  to  compel  the  clerk  of  a  superior  court  to  enter 
the  default  of  the  defendant  in  a  eivil  action  to  recover  the  sum 
of  twentj-five  hundred  dollars,  for  failure  to  answer  within  the 
time  required  hj  law,  when  the  effect  of  the  application  is  to  call 
for  a  reyiew  of  an  order  of  the  trial  court,  made  after  the  refusal 
of  the  clerk  to  enter  the  default,  denying  the  plaintiff's  motion  to 
direct  the  entrj  of  judgment  in  his  favor.  (Matter  of  Davidson, 
407.) 

DIVOBCfB. 

1.  Nonresident  Dxtenbant — Jurisdiction  to  Render  Judgment  ior 
AuMONT  and  Support  of  Children. — The  court  has  no  juris- 
diction in  an  action  for  divorce  against  a  nonresident  upon  publi- 
eation  of  summons  to  render  a  decree  for  the  support  of  the  plain- 
tiff and  the  minor  children  of  the  marriage;  and  if  such  a  pro- 
vision  is  incorporated  in  the  interlocutory  decree,  the  decree  will, 
to  that  extent,  be  vacated  on  motion.     (Shillock  v.  SMlloek,  191.) 

2.  Motion  for  Ohanoi  of  Venus— Besidbnob  of  Defendant. — 
A  motion  by  the  wife,  in  an  action  against  her  for  divorce,  to 
change  the  place  of  trial  from  Alameda  to  Sacramento  County, 
on  the  ground  that  she  is  a  resident  of  the  latter,  is  properly  denied, 
where  it  appears  that  she  left  the  home  of  the  plaintiff  in  Alameda 
County,  without  his  consent  and  without  misconduct  on  his  part, 
taking  a  portion  of  her  personal  effects  with  her,  went  to  Sacramento 
County,  where  she  remained  only  one  day,  then  departed  for  a 
third  county,  taking  with  her  all  the  personal  effects  she  had 
brought  from  Alameda  County,  and  did  not  return  to  Sacramento 
County  and  there  reside  although  she  entertained  an  intention  of  io 
doing.     (Smilie  v.  Smilie,  420.) 

See  Contempt,  2;  Marriage^  2. 

EJECTMENT. 

1.  Possession  bt  Defendants— Insufficient  Denials  in  Pleading.— 
Where  the  complaint  in  ejectment  alleges  that  the  defendants  ousted 
the  plaintiff  and  unlawfully  withheld  possession  from  him,  a  denial 
in  the  answer  "that  defendants,  or  either  of  them,  now  unlawfully 
withhold  possession  from  plaintiff  of  any  of  the  lands  described 
in  plaintiff's  said  complaint,"  is  not  only  evasive,  but  a  mere  eon- 
elusion,  and  hence  insul&eient  to  raise  an  issue  as  to  the  defendants 
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EJECTMENT  (Continued). 

being  in  possession  of  the  land.  The  allegation  of  the  complaint  ia 
this  regard  must  therefore  be  deemed  admitted.  (Kerr  v.  Snowden, 
152.) 

2.  Title  of  Plaintitf— Assigned  Cebtipicate  of  Purchase  of  Desbbt 
Land. — While  the  issuance  of  a  certificate  of  purchase  of  desert 
land  does  not  in  fact  transfer  the  government  title,  still,  by  virtue 
of  section  1925  of  the  Code  of  Civil  Procedure,  the  certificate  if 
made  primary  evidence  that  the  holder  or  assignee  thereof  is  the 
owner  of  the  land  described  therein;  but  in  the  absence  of  this  pro- 
vision of  the  code  an  assignee  of  the  certificate  could  not  maintain 
ejectment,  since  one  can  recover  in  that  action  only  npon  a  legal 
title.     (Id.) 

3.  Action  by  Assignee  of  Certificate — Copt  of  Land  Book  as  Evi- 
dence OF  Title. — If  in  an  action  of  ejectment  by  the  assignee  of 
a  certificate  to  purchase  desert  land,  neither  the  certificate  nor  the 
assignment  is  offered  in  evidence,  nor  any  proof  made  tending  to 
show  that  the  same  have  been  lost  or  destroyed,  a  certified  copy  of 
a  "tract  book"  from  the  office  of  the  register  of  United  States 
lands,  showing  the  issuance  of  the  certificate  and  the  assignment 
thereof,  is  not  admissible  to  establish  the  plaintiff's  title.     (Id.) 

4.  Evidence — Memoranda  of  Beoisteb  of  Land  Office. — The  pro- 
vision contained  in  section  1925  of  the  Code  of  Civil  Procedure, 
which  is  in  derogation  of  the  common  law,  cannot  be  const  toed 
as  authority  under  which  the  memoranda  and  entries  made  by  the 
register  of  United  States  lands  can  be  deemed  competent  evidence 
of  the  issuance  in  form,  substance,  and  execution  of  a  certificate 
of  purchase,  or  the  legal  assignment  thereof.     (Id.) 

5.  Injunction  Against  Dependants  —  Interference  With  Plain- 
tiff— Admissibility  in  Evidence. — In  such  action  evidence  is  not 
admissible  that  the  plaintiff  obtained  an  order  restraining  the  de- 
fendants from  interfering  with  him  in  the  making  of  improvements 
upon  the  land,  required  by  the  government  as  a  prerequisite  to  the 
issuance  of  a  final  certificate  of  purchase  therefor,  and  that  by 
virtue  of  such  order  she  went  upon  the  land  and  made  improvements, 
as  a  result  of  which  she  made  her  final  proof  in  the  United  States 
land-office;  since  the  question  involved  is  whether  she  in  fact  ac- 
quired the  governor's  title,  not  how  she  acquired  it.     (Id.) 

6.  Title  Acquired  After  Commencement  of  Action — Admissibilitt 
IN  Evidence. — The  final  certificate  of  purchase,  obtained  by  the 
plaintiff  months  after  the  commencement  of  his  action  in  ejectment, 
is  not  admissible  as  evidence  of  title;  for  in  ejectment  the  plain- 
tiff must  recover,  if  at  all,  upon  the  state  of  his  title  as  it  existed 
at  the  time  when  he  commenced  the  action.     (Id.) 


ELECTION.    See  Municipal  Corporations,  12,  13. 
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EMINENT  DOMAIN. 

I.  Condemnation  or  Land  for  Railboad  Depot — Sutticixnot  ov 
Complaint. — In  this  action  to  condemn  land  for  a  railroad  depot 
the  complaint  meets  the  requirement  of  section  1244  of  the  Code 
of  Civil  Procedure  providing  what  the  complaint  in  eminent  domain 
must  contain,  and  it  is  not  demurrable  on  the  grounds  that  it  fails 
to  allege  that  other  land  owned  by  the  railroad  company  is  inade- 
quate for  a  depot,  or  that  the  road  is  in  operation,  or  why  the  land 
is  necessary,  or  that  any  necessity  exists  for  any  depot  at  the  plaee, 
or  that  the  plaintiff  has  a  franchise  over  the  streets  of  the  muniei- 
pality,  or  that  the  location  of  the  depot  is  such  as  to  produce  the 
least  private  injury.  (Yallejo  and  Northern  Railroad  Company  v. 
Home  Savings  Bank,  166.) 

£.  Amount  of  Land  Nscessaet — Expert  Testimony. — In  such  ac- 
tion expert  testimony  is  admissible  to  determine  the  amount  of 
land  requisite  for  depot  purposes.     (Id.) 

8.  8izE  AND  Location  of  Lot  for  Depot — Discretion  of  Railroad 
Company. — In  the  determination  of  the  size  and  location  of  lots 
for  depots,  considerable  discretion  must  be  accorded  to  railroad 
corporations  serving  a  public  purpose,  subject  to  the  qualification 
that  their  action  must  not  be  captious  or  arbitrary  nor  unduly  in- 
vade the  private  right  of  property.     (Id.) 

4.  Franchise  Over  Streets— Whether  Essential  Before  Condem- 
nation Proceedings. — It  is  unnecessary  in  such  action  that  the 
railroad  company  should  have  first  obtained  a  franchise  over  the 
streets  of  the  municipality  wherein  the  land  sought  to  be  condemned 
is  situated.     (Id.) 

5.  Amount  of  Property  Necessary  to  Condemn — Evidence  of  Size 
OF  Other  Depots. — It  is  proper  in  such  action  to  exclude  evidence 
offered  by  the  defendant  of  the  size  and  character  of  buildings  of 
other  railroads  used  for  depots,  in  the  absence  of  any  offer  to  show 
that  the  circumstances  and  conditions  surrounding  such  buildings 
are  similar  to  those  involved  in  the  case  under  consideration  and 
that  the  areas  of  such  buildings  are  sufficient  for  the  purposes  of 
such  railroads.     (Id.) 

6.  Evidence  of  Size  and  Location  of  Streets — Inadmissibility  of 
Map. — In  such  action  the  defendants  cannot  show  the  general  size 
and  location  of  the  principal  streets  of  the  municipality,  if  mate- 
rial, by  introducing  a  map  as  to  which  the  city  engineer  testifies 
that  he  did  not  make  it  and  that  it  is  inaccurate.     (Id.) 

7.  Striking  Out  Answer  of  Witness— Harmless  Error.  —  It  is 
improper  to  grant  a  motion  to  strike  out  an  answer  of  a  witness 
when  no  ejection  has  been  made  to  the  question;  but  the  error  is 
harmless  if  thereafter  the  witness  makes  substantially  the  same 
statement     (Id.) 
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EMINENT  DOMAIN  (Oontinned). 

8.  Yalux  or  Improvementb  on  Oomdsicmxd  Pbopertt  as  Sxpabati 
FBOM  Land. — In  an  action  to  eondemn  propertj  for  a  railroad  do- 
pot  evidence  of  the  market  valne  of  the  improvements  on  the  prop- 
erty sought  to  be  condemned,  separate  from  the  land,  is  properlj 
excluded;  the  evidence  must  go  to  the  market  value  of  the  prop- 
erty as  a  whole.     (Id.) 

9.  Expert  Witnxss — Ck)MPiTENOT  to  Tistut  as  to  Yalttx  of  Pbop- 
ertt.— A  witness  who  has  resided  forty  years  in  the  municipality 
wherein  the  land  sought  to  be  eondemned  is  situated,  and  who  has 
been  engaged  in  the  banking  business  for  fifty  years,  is  competent 
to  testify  as  to  the  market  value  of  the  property,  although  he  has 
not  examined  the  interior  of  a  building  thereon.     (Id.) 

10.  Special  Issues — Bbfusal  of  Gourt  to  Submit  to  Jury. — ^la  re- 

fusing to  submit  to  the  jury  certain  special  issues  propounded  by  the 
defendants,  the  court  does  not  abuse  its  discretion  under  section  625 
of  the  Code  of  Civil  Procedure  as  amended  in  1905,  especially  when 
some  of  the  questions  are  not  within  the  issues,  some  involve  a 
question  of  law,  and  the  others  are  covered  by  the  questions  whieh 
are  submitted.     (Id.) 

11.  Damages    foe    Taking    Propbbtt — Oonsideration    of    Futdis 

Growth  of  Community. — In  an  action  by  a  railroad  company  te 
condemn  property  for  a  depot,  an  instruction  authorizing  the  Jury 
to  take  into  consideration  future  demands  "that  may  fairly  be 
anticipated  on  account  of  the  future  growth  of  the  surrounding 
community,"  is  proper;  it  being  alleged  that  the  property  Is  neces- 
sary for  the  purposes  of  the  plaintiff,  and  It  being  a  fair  infer- 
ence from  the  testimony  that  the  property  in  question  Is  situated 
in  a  prosperous  and  growing  city.     (Id.) 

12.  Value  of  Peopertt— Amount  Which  Plaintiff  oan  Aftord  to 

Pay. — A  suggestion  in  an  instruction  to  the  jury  in  such  action 
that  an  opinion  as  to  the  value  of  the  property  sought  to  be  con- 
demned cannot  be  based  upon  what  the  plaintiff  can  afford  to  pay 
for  the  property,  is  not  prejudicial  to  the  defendant.     (Id.) 

13.  Verdict — SuFFiaENor  as  Showing  Taking  foe  Pubuc  XTsb. — The 

verdict  of  the  jury  in  such  case  is  not  defective  in  finding  that  the 
taking  is  necessary  for  the  use  of  the  plaintiff  instead  of  for  a 
public  use,  where  it  is  found  that  the  taking  is  necessary  for  the 
use  of  plaintiff  for  a  permanent  freight  and  passenger  building 
in  connection  with  the  operation  and  maintenance  of  the  railroad 
described  in  the  complaint.     (Id.) 

14.  Counsel  Fees—Whether  Allowable  to  Defendant. — Counsel  fees 

are  not  allowable  to  the  defendant  in  a  general  judgment  in  his 
favor  in  proceedings  for  condemnation  under  the  power  of  eminent 
domain.     (Pacifie  Gas  A  Electrie  Company  ▼.  Chubb,  265.) 
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15.  Just    Compensation  —  Whbtheb   Inoludxb   Coumsxl   Fms. — Th« 

"just  compensation"  to  which  the  owner  of  property  is  entitled  un- 
der section  14  of  article  I  of  the  constitution  in  proceedings  in 
eminent  domain,  does  not  include  reasonable  disbursements  made  by 
him  for  attorneys  at  the  trial;  it  has  reference  to  the  value  of  the 
property  taken  and  the  damage  to  property  not  taken,  and  nothing 
more.     (Id.) 

16.  Costs — Section  1255  of  the  Code  of  Civil  Peooedure. — ^The  costs 

referred  to  in  section  1255  of  the  Code  of  Civil  Procedure  are  the 
ordinary  and  usual  costs  attending  trials  and  allowed  under  statu- 
tory provisions;  they  do  not  include  attorney  fees  in  condemnation 
suite.     (Id.) 

17.  Abandonment  of  Action — Costs  and  Counsel  Fees. — Under  see- 

tion  1255a  of  the  Code  of  Civil  Procedure  there  must  be  an  abandon- 
ment of  the  condemnation  suit,  express  or  implied,  before  attorney 
fees  are  allowable  to  the  defendant  on  a  dismissal  of  the  action. 
(Id.) 

RMPLOYEB  AND  EMPLOYEE.    See  Master  and  Servant;  Negligenee, 
l-«,  3ft-44. 

EQUITY.    See  Specific  Performance. 

I68TATES  OF  DECEASED  PEBSONS. 

1.  COMPSOMISE  OF  Claim  bt  Executob— Whether  Binds  Estate. — ^An 

executor's  compromise  of  a  claim  existing  in  favor  of  the  estate 
does  not  bind  the  estate  where  there  is  no  showing  of  approval  by 
the  probate  court,  or  of  insolvency  of  the  debtor,  or  of  probability 
that  a  greater  amount  could  not  be  collected  than  that  paid;  and 
the  acceptance  and  cashing  of  a  check  given  in  full  settlement  does 
not  prevent  the  executor  from  maintaining  an  action  for  the  balance 
of  the  claim.     (Taylor  v.  Sanson,  515.) 

2.  Power  of  Executor — Notice  to  Persons  Dealing  With  Him.— It 
must  be  presumed  that  a  person  dealing  with  an  executor  or  admin- 
istrator, as  such,  is  aware  of  the  limitations  and  conditions  affecting 
the  power  of  such  representative  of  the  estete.     (Id.) 

ESTOPPEL.    See  Corporation,  13-16;  Sale,  10;  Statute  of  Frauds. 

EVIDENCE.  See  Appeal,  2,  3,  13-15;  Broker,  8,  14,  15;  Contract,  1, 
8-10,  12;  Corporations,  9;  Criminal  Law,  1,  9-13,  15-19,  23, 
29-32,  39-42,  51,  52,  58-61, 66,  71-82,  8^-88, 91-94,  98,  102, 104, 
108-111,  113-118,  121,  123-126,  129-132,  134,  137,  139,  144-147, 
152-155,  157-167,  169-173,  175;  Ejectment,  3-6;  Eminent  Do- 
main, 2,  5-9;  False  Imprisonment,  9;  Landlord  and  Tenant,  4; 
Negligence,  1-4,  12-15,  21,  22,  25,  26,  30,  33,  87,  40-44;  New 
Trial,  Sale,  3,  17;  Taxation,  5. 
t4  OU.  App.— 5f 
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EXECUTION. 

1.  Execution  SALE^NsGESsirr  of  Patmsnt  of  Bm— Imtopbitatiov 
OF  Cods  Sections.— Seetioni  681  to  700  of  the  Code  of  CMl  Pro- 
cedure govern  the  issuance  and  enforcement  of  writs  of  exeeation, 
and  prescribe  the  powers  and  duties  of  the  officers  executing  the 
same;  and  their  plain  intendment  is  that  sales  of  property  under 
execution  shall  be  conducted  for  cash,  and  that  successful  bidders 
shall  be  prepared  to  pay  the  amount  of  their  bids  in  cash  at  the  time 
of  the  sale.  No  distinction  is  made,  in  these  respects,  between  pur- 
chasers who  are  also  judgment  creditors  and  those  who  are  not. 
(Kelly  V.  Bamet,  119.) 

2.  PUBCHASX  BT  JUDGMENT  CBIDITOB — NEGISSITT  OF  CASH  PATlOniT. — 

fHiUe  a  judgment  creditor  who  bids  in  the  property  at  exeeutiom 
sale  for  the  amount  of  hia  judgment  may,  as  a  matter  of  eonvenienee, 
arrange  with  the  officer  making  the  sale  to  have  the  latter  aeeept 
his  receipt  for  the  amount  of  the  judgment  in  lieu  of  the  cash 
payment  required  by  his  bid,  still  the  officer  is  not  bound  to  do 
this,  and  may  in  every  instance  require  the  successful  bidder  to  pay 
in  cash  the  amount  of  his  bid  at  the  elose  of  the  sale.     (Id.) 

8.  Failube  of  Purchaser  to  Tender  Amount  of  Bid — ^Hight  to  De- 
mand Certificate  of  Sale — Commissions. — ^Where  the  judgment 
creditor  bids  in  the  property  at  execution  sale,  but  does  not  pay  or 
tender  the  cash  amount  of  his  bid,  he  does  not  become  a  purchaser 
at  the  sale  within  the  contemplation  of  the  statute,  and  has  no  right 
to  demand  a  certificate  of  sale;  and  no  money  having  been  collected 
by  the  sheriff  on  the  execution,  no  question  as  to  his  right  to  charge 
or  collect  a  commission  can  properly  arise.     (Id.) 

4.  Motion  to  Set  Aside  Sai«e — Attack  upon  Judgment. — ^A  judgment 
against  a  corporation,  which  is  alleged  to  have  been  obtained  through 
the  collusion  of  the  president  of  the  company  with  the  plaintiff  in 
the  action,  and  which  at  most  is  only  voidable,  cannot  be  attacked 
in  proceedings  to  set  aside  the  execution  sale.  (Morton  Gas  Engine 
Company  v.  California  Seeded  Baisin  Company,  362.) 

6.  Motion  to  Set  Aside  Execution— Grounds  upon  WmoH  mat  be 
Based— Voidable  Judgment. — Upon  a  motion  to  set  aside  an  exe- 
cution, the  voidable  judgment  upon  which  the  execution  has  been 
issued  cannot  be  assailed;  for  the  law  has  provided  a  number  of 
specific  and  appropriate  remedies  against  voidable  judgments  of 
which  this  is  not  one,  and  has  also  provided  that  the  grounds  upon 
which  executions  issued  upon  voidable  judgments  and  sales  there- 
under may  be  attacked,  are  those  infirmities  which  arise  after  the 
judgment  and  out  of  the  issuance  of  the  writ  and  its  attempted 
enforcement.     (Id.) 

8.  Petition  to  Set  Aside  Execution  Sales  —  Sufficiency  of  Alle- 
•AV10N8. — A  petition  for  aa  order  te  set  aside  eertaim  ixecmtiom 
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EXECUTION  (Continned). 

sales,  which  makes  no  specific  attack  upon  the  regularity  in  form 
of  the  several  writs  but  avers  generally  and  upon  information  and 
belief  that  the  sales  made  thereunder  "were  not  made  or  held  pur- 
suant to  anj  of  the  provisions  of  section  694  of  the  Code  of  (^vil 
Procedure/'  etates  a  mere  conclusion  of  the  pleader,  and  is  insuffi- 
cient to  put  in  issue  anj  specific  infirmity  in  the  writ  itself  or  in  the 
procedure  attending  its  execution  and  the  sales  thereunder.     (Id.) 

7.  PUBCHASSB  AT  EXECUTION   SALES  —  PRESIDENT   OF  DEFENDANT   OOE- 

POEATiON. — An  allegation  in  such  petition  that  the  president  of  the 
defendant  corporation  purchased  the  properties  at  such  execution 
sales,  does  not  warrant  the  setting  aside  of  the  sales.     (Id.) 

See  Mandamus,  1. 

EXECUTOBS   AND   ADMINISTBATOBS.    See   Estates  of  Deceased 
Persons. 

FALSB  IMPRISONMENT. 

1.  Arbest  bt  Rail&oad  Pouce  Officer — ^Belatiok  of  Officer  to  Bail- 
BOAD  Company. — The  liability  of  a  railroad  company  for  the  acts 
of  a  police  officer  appointed  by  the  governor  on  its  application  under 
the  act  of  1901,  Stats.  1901,  p.  66),  does  not  depend  upon  the  rela- 
tion of  master  and  servant,  or  principal  and  agent,  although  he 
serves  at  the  expense  of  the  company.  (Bedgate  v.  Southern  Pacific 
Company,  573.) 

2.  Arrest  bt  Bailroad  Police  Officer — ^Liability  of  Railroad  Oom- 
pany. — The  railroad  company  incurs  no  liability  for  the  arrest 
and  detention,  by  such  officer,  without  a  warrant,  of  a  person  sus- 
pected of  larceny,  unless  it  is  for  "an  abuse  of  authority";  and  in 
this  action  against  the  railroad  company  to  recover  for  false  im- 
prisonment, it  appears  that  the  officer  did  not  abuse  his  authority 
but  was  entirely  justified  in  making  the  arrest.     (Id.) 

8.  Malicious  Prosecution — Malice  and  Want  of  Probable  Cause — 

Necessity  of  Establishing. — In  actions  for  malicious  prosecution 
the  plaintiff  must,  in  order  to  recover,  establish  not  only  malice,  but 
want  of  probable  cause.  These  two  elements  are  essential,  and  they 
must  concur  or  the  action  will  not  lie.     (Id.) 

4.  Probable   Cause  —  What   Constitutes. — Beasonable    or   probable 

cause  is  a  suspicion  founded  upon  circumstances  sufficiently 
strong  to  warrant  a  reasonable  man  in  the  belief  that  the  charge  is 
true.     (Id.) 

5.  Malice  and  Probable  Cause  —  Whether  One  may  bi  Inferred 
FROM  Other. — Malice  may  be  inferred  from  want  of  probable  cause, 
but  want  of  probable  cause  cannot  be  inferred  from  malice.     (Id.) 
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FALSE  IMPRISONMENT  (Contiiiued). 

6.  Probablb  Cause  —  Whether  Question  ov  Law  ob  of  Paot.— 
Probable  cause  iB  a  mixed  question  of  law  and  fact,  and  where  the 
circumstances  clearly  appear  by  uncontradicted  testimony,  it  is  the 
province  of  the  court  to  determine  the  question  of  probable  cause. 
(Id.) 

7.  Malice — Negessitt  or  Proving  as  Fact. — There  is  no  legal  pre- 
sumption of  malice,  and  although  malice  may  be  inferred  from 
want  of  probable  cause  or  other  circumstances,  as  an  infercmee  of 
fact,  still,  whether  by  inference  or  otherwise,  it  must  be  proved  as 
a  fact.     (Id.) 

8.  What  (Constitutes  Maugb — Evil  ob  Sinister  Purposb. — ^To  con- 
stitute malice,  as  the  term  is  used  in  the  law  of  malicious  proseea- 
tion,  there  must  be  an  evil  or  sinister  purpose  actuating  the  persoB 
who  institutes  the  proceeding.     (Id.) 

9.  Evidence — SurricisNcr  to  Show  Malice  or  Want  of  Pbobabia 
Cause. — ^In  this  action  against  a  railroad  company  to  recover  dam- 
ages for  the  arrest  and  prosecution  of  the  plaintiff  for  larceny,  the 
arrest  having  been  made  by  a  railroad  police  officer  and  the  proseen- 
tion  having  been  assisted  by  the  company's  agent,  an  attorney,  the 
evidence  is  not  sufficient  to  sustain  either  an  inference  of  malice  or 
of  want  of  probable  cause.     (Id.) 

10.  Arrest — What  Necessary  to  Justify. — It  is  not  necessary  to 
justify  an  arrest  that  the  complainant  be  possessed  of  proofs  of 
guilt  beyond  a  reasonable  doubt.  All  that  the  law  requires  is  that 
the  complainant  have  reasonable  cause  to  believe  that  the  crime  has 
been  committed  and  that  he  is  not  actuated  by  malice.     (Id.) 

FALSE  PRETENSES.    See  Criminal  Law,  36-46. 

FILING.    See  Office  and  Officers,  5. 

FINDINGS. 

1.  Judgment — Power  to  Amend — Consent  of  Parties. — A  trial  court 

may,  with  the  consent  of  the  parties,  amend  its  findings  and  judg- 
ment before  a  motion  for  a  new  trial  has  been  made  or  an  appeal 
taken,  and  while  it  still  has  jurisdiction  of  the  case.  (Scanlon  v. 
Jacobs,  101.) 

2.  Appeal — Amended  Findings   and  Judgment. — The  amended  find- 

ings and  judgment  thus  supplant  the  original  findings  and  judg- 
ment in  the  case  and  are  the  only  proper  subjects  of  appeal.  (Id.) 
8.  Action  for  Merchandise  Sold  — Issues  —  Sufficiency  of  Find- 
ings.— In  an  action  to  recover  a  balance  alleged  to  be  due  upon 
the  purchase  price  of  hogs,  wherein  the  answer  alleges  that  the 
plaintiff  expressly  agreed  that  the  animals   were  In  a  sound  and 
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healthy  condition  and  made  false  repreeentatione  as  to  euch  eon- 
dition,  a  finding  that  all  of  the  allegations  of  the  complaint  are 
true  and  that  there  was  no  express  warranty  as  to  such  condition, 
fairlj  and  fuUj  responds  to  the  issues  presented  by  the  allegations 
•f  the  answer.     (Id.) 

See  Building  Contract,  3-5;  Statute  of  limitations^  1, 
FIBE  INSURANCE.    See  Insurance,  1-^ 

FISH  AND  GAME  LAWa 

1.  Fish  and  Game  Laws — ^Licensx  for  Fishino — Powxb  ov  Lbois- 
LATUBi  TO  Exact.— The  act  of  the  legislature  (Stats.  1913,  p.  985) 
imposing  a  license  tax  of  ten  dollars  a  year  for  the  privilege  of  fish- 
ing for  profit  in  the  waters  of  the  state,  is  valid,  and  does  not  violate 
section  25  of  article  I  of  the  constitution  which  grants  to  the  people 
of  the  state  the  right  to  enter  upon  the  lands  of  the  state  for  the 
purpose  of  fishing  in  the  waters  thereon.     (Matter  of  Parra,  339.) 

S.  Pbotection  of  Fish — Impositiom  of  License. — The  imposition  of 
such  license  has  a  tendency  to  protect  fish  and  prevent  their  exter- 
mination, and  section  25%  of  article  IV  of  the  constitution  ex- 
pressly authorizes  the  legislature  to  enact  laws  for  that  purpose. 
(Id.) 

8.  Constitution — Pueposb  of  Section  25  of  Article  I. — The  princi- 
pal object  of  section  25  of  article  I  of  the  constitution  is  to  re- 
serve to  the  people  the  right  to  fish  upon  the  public  lands  of  the 
state  and  to  require  that  grants  of  land  by  the  state  should  not  be 
made  "without  reserving  to  the  people  the  absolute  right  to  fish 
thereupon."     (Id.) 

FRANCHISE.    See  Municipal  Corporations,  1-6. 

FRAUD. 

1.  Actual  or  Oonstructiv» — Attobnxt  Obtaikino  I^onbt  Through 
False  Representation  as  to  Dismissal  of  Aotion. — la  this  action 
to  recover  money  from  an  attorney  on  the  ground  that  he  procured 
it  through  false  representations  that  a  certain  action  had  been 
dismissed,  the  findings,  while  they  do  not  show  that  he  was  guilty 
of  actual  fraud,  show  that  he  was  guilty  of  eonstructive  fraud  in 
that,  without  fraudulent  intent,  he  did  by  false  representations 
mislead  the  plaintiff  to  her  prejudice.  Omitting  from  the  com- 
plaint all  reference  to  actual  fraud,  as  to  which  no  findings  were 
made,  the  remaining  allegations  of  constructive  fraud,  found  by 
the  court  to  be  true,  are  ample  to  support  the  judgment  for  the 
plaintiff.     (Lillie  ▼.  AndrewSy  10.) 
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FRAUD  (Continued). 

2.  Illeoalttt  of  Transaction  —  Whether  Dstensb  to  Action.— 
The  contention  of  the  defendant  in  such  action  that  the  a^eemenl 
for  the  dismissal  was  illegal  and  iniquitouB  will  not  be  considered 
on  his  appeal  from  the  judgment  if  the  record  does  not  disclose  the 
illegality.  (Id.) 
8.  Maxim — Attorney  Pleading  Iniquity  in  Defense  o»  Action.— 
To  the  maxim,  that  "no  man  shall  be  allowed  to  found  any  claim 
upon  his  own  iniquity,"  should  be  added,  "no  lawyer,  when  sued  for 
money  alleged  to  have  been  obtained  by  him  through  fraudulent 
means,  should  plead  his  own  iniquity  as  a  defense."     (Id.) 

See  Promissory  Notes,  2-5;  Sale,  11,  14. 

FRAUDULENT  CONVEYANCES. 

1.  Preferences  —  Payment  of  Cash  Difference  by  Ceedttob. — A 
ereditor  receiving  a  preference  from  his  debtor  must  take  only 
enough  property  to  satisfy  his  debt;  where  he  bargains  to  pay  an 
added  cash  difference  which  ia  desired  to  be  used  by  the  debtor  for 
his  own  purposes,  such  fact  invalidates  the  entire  transaction  and 
renders  the  conveyance  voidable  at  against  protesting  ereditoxa. 
(Wolbrecht  ▼.  French,  605.) 

2.  Conveyance  to  Creditor  of  Amount  m  Excess  of  Debt — ^Wheh 

Sustainable. — In  order  to  sustain  a  conveyance  of  a  greater  amount 
of  property  than  might  be  necessary  to  satisfy  the  demands  of  the 
creditor  receiving  the  preference,  it  must  be  made  to  appear  that 
the  property  ia  of  such  a  nature  as  to  make  its  severance  or  division 
impracticable,  or  that  the  debtor  intends  in  good  faith  to  use  the 
proceeds  derived  therefrom  in  satisfaction  of  debts  owing  to  other 
debtors.     (Id.) 

&.  Husband  and  Wife — ^Fraudulent  Preference  of  Wife  as  Cred- 
itor.— Where  it  appears,  in  an  action  by  a  creditor  to  set  aside  as 
fraudulent  a  conveyance  by  a  man  to  his  wife,  that  she  had  knowl- 
edge of  the  fraudulent  intent  of  her  husband  in  making  the  convey- 
ance and  participated  in  the  carrying  out  of  that  fraud  by  arranging 
to  take  the  title  out  of  the  reach  of  the  protesting  creditor  and  to 
give  back  to  the  husband  a  sum  of  money  greater  than  the  amount 
of  the  indebtedness  found  to  be  owing  by  him  to  her,  it  is  error  for 
the  court,  in  setting  aside  the  conveyance,  to  give  her  a  lien  for 
money  previously  advanced  by  her  to  her  husband.     (Id.) 

4.  Fraudulent  Assignment — Attached  Fund^Necessity  That  At- 
taching Creditor  First  Recover  Judgment. — ^Where  all  parties  in 
a  suit  to  determine  the  ownership  of  an  attached  fund  submit  to  an 
inquiry  as  to  whether  the  assignment  of  the  fund  was  fraudulent, 
and  the  court  makes  findings  on  the  issue,  an  objection  that  the 
attaching  creditor  had  no  standing  to  attack  the  assignment  becauaa 
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FRAUDULENT  CONVEYANCES  (Continued). 

of  not  having  recovered  judgment  against  the  debtor  cannot  bo 
raiBed  on  appeaL     (Parkinson  Brothers  Company  ▼.  Figel,  701.) 

6.  Attack  upon  Assignment  as  Fbauduubnt — Bubdin  of  Proof. — 
In  an  action  attacking  as  fraudulent  an  assignment  of  an  attached 
fund,  the  burden  of  establishing  the  insolvency  of  the  debtor  at 
the  time  of  the  assignment,  as  well  at  the  charge  of  fraud,  is  upon 
the  attaching  creditor.     (Id.) 

6.  Finding  Against  Fraudulent  Assignment— Sufficibnct  of  Evi- 
dence.— In  this  action  to  determine  the  ownership  of  an  attached 
account,  as  between  an  attaching  creditor  and  a  prior  assignee 
thereof,  the  finding  that  the  assignment  was  not  fraudulent  is  sup- 
ported by  the  evidence.     (Id.) 

7*  Assignment  to  Attoensy  fob  Past  and  Futurx  Services. — The 
assignment  was  not  invalid  because  made  to  the  debtor's  attorney, 
and  for  future  as  well  as  past  services.     (Id.) 

S.  Preference  of  Creditors — Disposition  of  Surplus. — The  law  per- 
mits a  debtor  to  make  an  assignment  of  some  of  his  outstanding 
accounts  for  the  benefit  of  his  attorney,  and  out  of  the  surplus  to 
pay  certain  creditors  by  way  of  compromising,  where  possible,  their 
claims  for  damages.     (Id.) 

9.  Fraudulent  Assignment—Insufficienot  of  Evidenob  to  Estab- 
USH. — Judgment  afilrmed  on  authority  of  Parkinson  Brothers  Com- 
pany V.  Figel,  ante,  p.  701.  (Charles  S.  Parkinson  Company  f* 
Figel,  805.) 

See  Corporations,  1;  Mortgage, 
GAME  LAWS.    See  Fish  and  Game  Laws. 

GARNISHMENT. 

1.  Appeal  bt  Garnishee  from  Order  Directing  Patmxnt  of  Monbt — 
Bight  of  Garnishee  to  Recover  Damages  THEiuBFOB.-^Where  a 
garnishee,  instead  of  complying  with  an  order  of  court  to  pay  over 
to  the  garnishor  the  amount  of  the  debt,  takes  an  appeal  from  such 
order,  and,  upon  the  order  being  affirmed  by  the  court  of  appeals, 
unsuccessfully  attempts  to  obtain  a  rehearing  in  the  supreme  court, 
the  garnishor  cannot  maintain  an  action  against  the  garnishee  for 
alleged  damages  due  to  th«  appeaL  (Finch  v.  Western  National 
Bank  of  San  Francisco,  331.) 

2.  Damages   fbom    Appeal  —  Damnum   Absqub    Injuria.— The    gar- 

nishee, in  appealing  from  the  order,  merely  exercised  a  right  ex- 
pressly conferred  by  law,  and  the  loss  suffered  by  the  gamisher  as 
a  consequence  of  the  appeal  eomea  within  the  doctrine  of  damnum 
absque  injuHa.    (Id.) 
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GARNISHMENT  (Continued). 
3.  Maxim — Bbmxdt  for  EvzaT   Wbong. — ^The  maxim,  "Then  is  no 
wrong  without  a  remedj,"  ean  have  no  application  to  any  but  legal 
wrongs  or  those  wrongs  for  which  the  law  authoriaes  or  aanctions 
redress.     (Id.) 

GOODWILL.    See  Partnership,  8,  4,  7;  Sale,  17-19. 

HUSBAND  AND  WIFE.  See  Criminal  Law,  15,  107,  108;  DiToree; 
Fraudulent  Convey anee,  8;  Sale,  14. 

INJUNCTION.    See  Ejectment,  5. 

INSANITY.    See  Criminal  Law,  65-67. 

INSTRUCTIONS.  See  Appeal,  16;  Criminal  Law,  ^-6,  25,  88-35,  41-44, 
53-«7;  64,  68,  69,  86,  96,  103,  111,  114,  115,  120-122,  185,  187, 
148-150,  177,  178;  NegUgence,  5,  6,  14,  15,  88-^85. 

IN8UBANCE. 

1.  FiEB  Insurance — Action  on  Pouct — Plbadino — ^Failtjbb  of  Com- 
plaint TO  Show  That  Cause  of  Action  has  Ripened. — If  a  com- 
plaint in  an  action  on  a  flre  insurance  poUej  makes  the  policy  a 
part  of  the  complaint  as  an  exhibit  and  bj  reference,  but  does  not 
allege  that  the  things  which  the  policy  requires  to  be  done  after  the 
presentation  of  the  proofs  of  loss,  nor  aver  any  facts  with  respect 
to  the  passage  of  the  time  which  the  policy  declares  must  elapse 
before  the  loss  becomes  payable,  it  fails  to  state  a  cause  of  action, 
and  is  subject  to  general  demurrer.  •  (Borger  f.  Connecticut  Fire 
Insurance  Company,  696.) 

8.  Averment  That  Amount  is  Lono  Sinob  Due— Conclusion  of 
Law. — Such  essential  matters  of  aTerment  are  not  supplied  by  an 
allegation  that  the  sum  claimed  "is  long  since  due,"  for  that  is  a 
mere  conclusion  of  law.     (Id.) 

8.  Accrual  of  Cause  of  AorfoN — Intesfbxtation  of  Policy. — ^Where 
a  policy  of  fire  insurance  provides  that  the  insurer  must,  within 
twenty  days  after  receiving  proofs  of  loss,  notify  the  insured  in 
writing  of  any  disagreement  with  the  amount  of  loss  claimed,  and 
in  case  of  failure  to  do  so  the  insurer  shall  be  deemed  to  consent 
to  the  amount  claimed,  and  that  the  loss  shall  be  payable  within 
thirty  days  after  the  ascertainment  thereof  by  agreement  or  ap- 
praisement, but  if  such  ascertainment  is  not  had  within  sixty  days 
after  receipt  of  preliminary  proofs  of  loss,  the  loss  shall  be  payable 
within  ninety  days  after  such  receipt,  an  action  on  the  policy  com- 
menced on  June  fifteenth  is  premature,  where  proofs  of  loss  ware 
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furnished  on  Maj  twelfth  and  no  objection  was  raised  bj  the  insurer 
within  the  twentj  dajs.  (Id.) 
4.  iNsuBANcx  Bsokxk—Pbocuiuno  Poucixb  fOB  Unauthobized  Com- 
panies— PXBCENTAOE  DuE  StATI — CREDIT  POB  RETURN  PeEMIUMS. — 
A  broker  licensed  to  procure  policies  of  insurance  on  risks  for  in- 
surance companies  not  authorised  to  transact  business  within  the 
state,  is  entitled,  under  section  590  of  the  Political  Code,  in  com- 
puting the  percentage  due  the  state,  to  credit  for  return  premiums 
on  anj  insuranee  procured  and  placed  by  him,  regardless  of  whether 
or  not  the  premium  was  actually  returned  to  the  insured  within  the 
calendar  year  in  which  the  business  was  written.  (People  v.  Merrill, 
206.) 

INTEREST. 

1.  Constitutional  Law— Regulation  o»  Loan  Bbokebs— Limitation 
ON  Rate  of  Interest. — The  act  of  1909,  as  amended  in  1911  (Stats. 
1909,  p.  969;  1911,  p.  978),  proTiding  that  CTcry  person  engaged 
in  the  business  of  loaning  or  advancing  money,  and  taking  as 
security  any  chattel  mortgage,  bill  of  sale,  assignment  of  wages, 
etc.,  is  a  personal  property  broker,  and  limiting  the  interest  which 
he  may  charge  to  two  per  cent  a  month,  but  exempting  persons 
who  make  occasional  loans,  or  who  loan  upon  pledge,  or  without 
security,  or  upon  the  security  of  bank  books,  bank  deposits,  inter- 
ests in  estates,  contracts,  or  mortgages  on  real  property,  is  not 
unconstitutional  because  in  conflict  with  the  requirement  that  all 
laws  of  a  general  nature  shall  have  a  uniform  operation,  or  because 
it  grants  to  some  classes  of  citizens  special  privileges  and  immuni- 
ties which  upon  the  same  terms  are  not  granted  to  others,  or  be- 
cause it  conflicts  with  the  provisions  of  the  constitution  of  the 
United  States  prohibiting  the  various  states  from  making  or  en- 
forcing laws  abridging  the  privileges  or  immunities  of  citizens  and 
depriving  persons  of  property  without  due  process  of  law.  (Eaker 
V.  Bryant,  87.) 

2.  Unreasonable  Rates  of  Interest — Interpretation  of  Statutes 

FORBIDDINO. — ^Laws  enacted  to  guard  against  unreasonable  rates  of 
interest  are  laws  against  oppression,  and  should  be  favorably  re- 
garded, as  they  always  have  been  favored  by  the  common  law  of 
England.     (Id.) 

3.  Monet    Loaning  —  Statutory    Regulation  —  Classification    of 

Lenders. — ^When  there  comes  into  existence  in  a  state  a  class  of 
business,  even  though  it  be  within  a  more  general  class,  wherein 
it  is  customary  and  habitual  for  thosd  conducting  that  business  to 
charge  excessive  rates  of  interest  and  take  mortgages  upon  the 
personal  goods  or  assignments  of  the  wages  of  the  borrower  as  se- 
curity therefor,  the  legislature  may   take  cognizance  of   the  fact 
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that  Buch  business  is  in  existence  as  a  distinct  occupation,  and  may 
set  it  apart  as  a  business  subject  to  regulation  peculiar  to  itself, 
in  order  to  avoid  the  wrongs  incidental  to  such  business  when 
unregulated.     (Id.) 

See  Mechanics'  Liens,  4,  5. 

INTOXICATING  LIQUORa 

Saloon  Licenses — Intebpbetation  or  Ordinances. — ^Where  a  town, 
which  has  an  ordinance  fixing  saloon  licenses  at  fifty  dollars  per 
quarter,  payable  in  advance  upon  the  first  day  of  January  and  every 
three  months  thereafter,  adopts  an  ordinance  repealing  all  conflict- 
ing ordinances  and  fixing  such  licenses  at  one  thousand  dollars  per 
year,  payable  semi-annually  in  advance,  one-half  on  January  Ist 
and  one-half  on  July  Ist  of  each  year,  and  providing  that  the  ordi- 
nance shall  go  into  effect  on  August  1st,  the  two  ordinances  are  to 
be  considered  together,  and  until  the  1st  day  of  January  following, 
the  licenses  are  to  be  collected  quarterly  in  advance  as  provided  in 
the  old  ordinance,  but  subject  to  the  rate  prescribed  in  the  new 
ordinance.     (O'Malley  v.  Town  of  Sebastopol,  82.) 

See  Municipal  Corporations,  20>24« 

JUDGMENT. 

1.  Defaxtia  Judgment — Appeal  from  Order  Vacating — ^Jurisdiotiom 
OF  Trial  Court  to  Reconsider  Matter. — After  the  perfecting  of  an 
appeal  from  an  order  setting  aside  a  default  judgment,  the  superior 
court  is  without  jurisdiction  to  permit  the  matter  to  be  reopened 
upon  fortified  affidavits  or  any  new  showing.  (Durbrow  v.  Chesley, 
416.) 

2.  Order  Vacating  Default  —  Reversal  on   Appeal.— Although  an 

order  setting  aside  a  default  judgment  for  inadvertence  will  not 
be  reversed  except  where  an  abuse  of  discretion  is  shown  in  making  it, 
and  any  doubt  that  may  exist  should  be  resolved  in  favor  of  the 
application,  to  the  end  of  securing  a  trial  upon  the  merits,  yet  if 
no  valid  excuse  for  the  inadvertence  is  made,  the  order  will  be 
vacated  on  appeaL  (Id.) 
8.  Affidavit  of  Attorney — Insufficiency  to  Warrant  Vacation  of 
Default. — An  affidavit  of  the  defendant's  attorney  reciting  that  he 
did  not  file  an  answer  in  time  because  there  were  other  actions  pend- 
ing between  the  parties,  and  that  he  had  a  conversation  with  the 
plaintiff's  attorney  relative  to  the  consolidation  of  all  the  actions, 
does  not  warrant  the  court  in  vacating  a  default  judgment,  when  it 
does  not  appear  that  the  plaintiff's  attorney  consented  to  the  con- 
iolidatioBy  bat  it  doea  appear,  by  his  uncontradicted  ai&davity  that 
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the  suggested  consolidation  came  before  the  eonrt  on  the  defendant's 

motion  and  was  denied  seven  days  before  the  last  day  glTem  the 

defendant  by  law  in  whieh  to  answer.     (Id.) 

Bee  Appeal,  1,  10;  Claim  and  DeliTery,  1-8;  Contempt,  2;  Costs; 

Execution,  1,  2,  4,  5;   Findings;  Fraudulent  Conveyanee,  4; 

Mechanics'  Liens,  4,  6;  Quieting  Title,  6. 

JTTDICIAIi  NOTICE.    See  Beclamation  District,  S. 

JUEISDICTION.    See  Broker,  12,  13;  Certiorari;  Coimty,  2,  8;  Crim- 
inal Law,  48;  Divorce,  1;  Judgment,  1. 

JUBY  AND  JTJBOBS.    See  Agistment,  3,  4;  Contract,  16;   Criminal 
Law,  8^  89,  90,  112,  140,  141;  Negligence,  18. 

JUSTICE'S  OOUBT. 

1.  Attell  to  SupnuoB  CouifT — Failubi  to  Tum  Undbbtakinc — 
Transmission  of  Bbgobo — Sxcond  Appbal. — Where  on  an  appeal 
from  a  justice's  court  the  papers  and  pleadings  in  the  cause  are 
transmitted  to  the  superior  court,  but  no  undertaking  is  filed  as 
required  by  section  978  of  the  Code  of  CSvil  Procedure,  and  sub- 
sequently a  demurrer  to  the  complaint  is  iiled,  which  is  overruled, 
the  appeal  is  a  nullity  and  the  ease  stands  as  though  none  had  been 
attempted;  and  if  another  appeal  is  perfected  within  the  time  al- 
lowed by  law,  prohibition  will  not  lie  to  restrain  the  superior  court 
from  proceeding  with  the  trial  of  the  case,  on  the  ground  that  the 
last  appeal  is  not  accompanied  by  the  pleadings  and  papers  which 
had  been  improperly  transmitted  on  the  first  appeal.  (Tompkins 
T.  Superior  Court  of  San  Bernardino  County,  656.) 

2.  Appbal  in  Justice's   Court — Filing   of  Undebtaking — Indobsb- 

ICBNT  OP  FnJNG  Mabk. — ^Where  the  undertaking  and  notice  of  ap- 
peal in  a  justice's  court  are  received  by  the  justice  in  time,  with  the 
request  that  they  be  filed,  the  failure  of  the  justice  to  indorse  the 
filing  mark  on  the  undertaking  as  of  such  date,  he  having  in- 
dorsed an  earlier  date  thereon  when  the  sureties  justified  before 
him,  does  not  deprive  the  superior  court  of  jurisdiction.  (Dillon  v. 
Superior  Court,  760.) 

JUVENILE  OOUBT. 

1.  JUYENILB     COUBT     LaW  —  COMMTmNT     OP     DBPENDENT— APPEAL — 

Whether  Provided  by  Statute. — The  Juvenile  Court  Law  of  1909 
as  amended  in  1911  (Stats.  1909,  p.  213;  1911,  p.  658)  contains  no 
provision  for  appeal  from  an  order  sending  a  dependent  child  to  a 
school  at  the  mother's  expense;  but  section  30  of  the  Juvenile  Court 
Law  of  1913  (Stats.  1913,  p.  1304)  provides  that  an  appeal  may  be 
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had  to  the  district  court  of  appesl,  uid  further  prerldei  the  inode 
and  manner  of  authenticating  the  record  to  be  reviewed.  (Matter 
of  Fowler,  529.) 

2.  Appeal  tbom  Order  of  Juvbnilk  Goubt — Authentkution  ov  BiUj 
or  Exceptions. — An  appeal  from  an  order  declaring  a  child  to  be 
a  dependent  person  and  sending  it  to  a  school  at  the  mother's  ex- 
pense, under  the  Juvenile  Court  Law,  taken  on  a  bill  of  ezeeptiona 
which  is  not  signed  by  the  judge,  will  be  dismissed,  although  the 
clerk  certifies  that  the  engro^ment  is  correct  and  that  the  bill  has 
been  ''regularlj  settled  and  allowed  by  the  judge."     (Id.) 

3.  Clerk  or  Court — Power  to  Authenticate  Bill  of  Exgeptiom8. — 

There  is  no  law  which  permits  a  bill  of  exceptions  to  be  authenti- 
cated merely  by  the  clerk  of  the  court  certifying  that  the  judge  haa 
duly  settled  and  allowed  it.     (Id.) 

See  Criminal  Law,  47--S7. 

LANDLORD  AND  TENANT. 

1.  Action  fob  Rent— Amendment  of  Complaint  to  as  to  Ricom 
FOR  Use  and  Occupation. — ^Where  the  complaint  in  an  action  for 
rent  sets  out  a  lease  and  alleges  that  the  defendant  took  possession 
thereunder,  but  the  facts  developed  on  the  trial  show  that  the  de- 
fendant did  not  take  possession  by  Tirtue  of  the  lease,  the  plaintiff 
should  be  permitted  to  amend  the  complaint  and  thereby  be  afforded 
an  opportunity  to  recover  for  use  and  occupation.  Such  an  amend- 
ment does  not  introduce  an  entirely  new  and  different  cause  of 
action.     (Heffeman  t.  Davis,  295.) 

2.  Interpretation  of  Lease— Demise  of  Portion  of  TiAOT-^ioyB- 

NANT    NOT   to    DEMISE    OTHER    PORTIONS    FOR    LiKB    PUBPOSBS. — A, 

proTision  in  a  lease  of  two  acres  of  a  tract  embracing  one  thousand 
acres  for  hotel  and  summer  resort  purposes,  that  the  lessors  "will 
not  demise  or  let  any  other  part  of  their  said  premises  to  be  used 
for  like  purposes  as  those  herein  let  to  the  said  party  of  the  second 
part,  and  that  they  will  not  grant  similar  rights  and  privileges 
upon  their  said  premises  to  any  other  persons  as  those  granted  to 
the  said  party  of  the  second  part  herein,**  is  not  violated  by  the 
sale,  during  the  existence  of  the  lease,  of  portions  of  the  one  thou 
sand  acre  tract  to  others,  who  thereafter  conduct  the  same  character 
of  business  on  the  purchased  premises  as  that  conducted  by  the 
lessees.  (Carr  v.  King,  718.) 
8.  Meaning  of  Word  "Demise*' — ^Whether  Inolubes  "Sell**  ob 
"Convey." — In  such  case  the  word  "demise,"  coupled  by  the  dis- 
junctive conjunction  "or"  to  the  word  "let,"  does  not  preclude  the 
lessor's  right  to  convey  or  sell  his  remaining  property  for  any  or 
all  purposes  whatsoever.    The  word  "demise"  used  as  a  noum,  means 
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a  lease  for  a  term  of  jears;  a  conveyance  in  fee,  for  life  or  years; 
the  conveyance  of  an  estate,  either  in  fee  or  for  life  or  for  years, 
most  commonly  the  latter.  As  a  verb  it  means  to  lease  for  a  term 
of  years.  (Id.) 
4.  Intention  of  Partus — Extrinsic  Evidxnox. — The  intention  of 
the  parties  mnst  be  gathered  from  the  consideration  of  the  lease 
itself,  if  it  is  fairly  expressed  therein,  and  no  extrinsic  eridenee 
is  admissible  to  show  their  intention.     (Id.) 

6,   iNTERPRSrATION  09  LKASE — PRBSUMPHON  IN  FATOB  OV  IMBBEM, — ^Ib 

such  a  lease  no  presumption  in  favor  of  the  lessee  can  be  indulged, 
since  restraint  in  alienation  of  realty  is  not  favored  by  the  law. 
(W.) 
(k  Action  tor  Bbxaoh  or  Oovxnant — SumcixNOT  ov  Complaint  to 
Warrant  Revision. — In  an  action  by  the  lessee  for  breach  of  such 
restrictive  covenant  in  the  lease,  aUegations  in  the  complaint  that 
the  words  employed  in  the  covenant  were,  by  "mutual  consent  of  all 
parties  thereto,  distinctly  understood"  to  mean  that  the  lessors 
"would  not  let,  demise  or  grant  to  any  other  person"  the  right  to 
earry  on  a  summer  resort  on  the  "larger  tract  of  one  thousand 
aeres,"  do  not  justify  a  revision  of  the  lease  under  section  3399  of 
the  Civil  Code.  To  state  a  case  for  the  revision  of  a  written  instru- 
ment under  that  section,  it  is  incumbent  upon  the  pleader  to  show, 
by  direct  averment,  that,  by  reason  of  fraud  practiced  by  one  of 
the  parties,  or  of  the  mutual  mistake  of  one  of  them,  which  the 
other  at  the  time  knew  or  suspected,  there  were  thus  omitted  from 
the  instrument  certain  material  terms  and  conditions,  or,  in  other 
words,  that  the  language  of  the  writing  failed,  for  some  reason,  to 
express  the  intention  of  the  parties.     (Id.) 

See  Contract,  18;  Nc^ligenee,  46. 

LEASE.    See  Landlord  and  Tenant;  Statute  of  Frauds,  S. 

LEWDNESS.    See  Criminal  Law,  68-61. 

LIBEL.    See  Criminal  Law,  62-64. 

LICENSE.    See  Fish  and  Game  Laws;  Intoxicating  Liquors;  Muideipal 
Corporations,  7-9. 

LIEN.    See  Mechanics'  Liens;  Sale,  7. 

LIMITATIONS  OF  ACTIONS.    See  Statutes  of  LimltatloB, 

MALICIOUS  PROSECUTION.    See  False  Imprisonment,  8-10. 
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ICANDAMUa 

1.  Mandamus  to  Judgx  to  Oomfkl  Isstjahcs  or  Execution  m  Aooobd- 
ANca  With  Pbiob  Vows  Expressed  from  the  Bench. — Wbere  a 
judge,  when  applieaiion  is  made  under  Bcctioii  685  of  the  Code  of 
Civil  Procedure  for  an  order  directing  the  issuance  of  an  execu- 
tion, expresses  the  view  that  the  application  will  be  granted  and  that 
he  will  sign  the  order  when  submitted,  mandamus  will  not  lie,  upon 
the  subsequent  refusal  of  the  judge  to  sign  the  order,  to  compel 
him  to  do  so.  The  yiews  of  the  judge,  thus  expressed  from  the 
bench,  cannot  be  construed  as  an  order  granting  the  application; 
and  until  the  order  is  in  fact  made,  there  is  no  action  on  the  part 
of  the  court,  and  the  expressed  views  of  the  judge  are  as  mneh 
subject  to  change  as  though  they  were  unuttered.  (Lapiqne  v. 
Superior  Court  of  Los  Angeles  Countj,  313.) 

2.  Function  of  Mandahus — ^Review  or  Error. — It  is  not  the  func- 
tion of  a  writ  of  mandate  to  review  error.     (Id.) 

8.  CoMFELUNa  Clerk  to  Enter  Default — Sufficienct  of  Pktition 
FOR  Writ. — ^To  justify  the  issuanee  of  a  writ  of  mandate  to  compel 
the  county  clerk  to  enter  the  default  of  the  defendant  in  a  dvil 
action,  it  must  be  shown  by  the  petition  for  the  writ  that  no  answer 
has  been  filed  within  the  statutory  time,  or  such  further  time  as 
may  have  been  granted,  and  that  the  plaintiff  in  the  cause  has 
made  application  for  the  default.     (Davidson  v.  Graham,  692.) 

4.  Stifuultion  Waivino  Dkuurrer— RsrusAL  to  Entkr  DErAuur. — 
Mamdamm  will  not  issue  to  eompel  the  county  clerk  to  enter  the 
default  of  the  defendant  in  a  civil  action  for  failure  to  answer  the 
complaint  within  the  time  specified  in  a  stipulation  waiving  a  de- 
murrer to  the  complaint,  when  the  stipulation  is  signed  by  the  elerk 
of  the  defendant's  attorney,  and  the  petition  for  the  writ  does  not 
allege  that  the  elerk  had  authority  to  sign  or  that  the  defendant 
entered  into  the  stipulation.     (Id.) 

6.  Waiver  or  Demurrer — Whether  may  rb  Acoompushsd. — There  la 
no  statutory  provision  for  waiving  a  demurrer  that  has  been  filed  in 
a  cause.  To  effectually  dispose  of  it,  it  is  probable  that  an  order 
of  court  is  required  sustaining  or  overruling  it  or  allowing  it  to  be 
withdrawn.  (Id.) 
See  Contempt,  3;  Counties^  1,  3;  District  Court  of  Appeal; 
Marriage,  8. 

MARRIAGE. 

1.  Province  or  Court  to  Place  Restrictions  upon  Right  to  Con- 
tract.— While  the  law  and  public  policy  may  place  restrictions  upon 
the  contracting  of  marriage,  it  is  not  the  province  of  a  court  so 
to  do.     (Mason  v.  Superior  Court  of  Los  Angeles  County,  386.) 
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liABBIAGE  (Continued). 

1.  Annulment  of  M  a  rriaoe—Un warranted  CdNTiNUANOB  Because 
OF  Prior  Interlocutory  Decree  of  Divorce — Mandamus. — ^Whert 
an  action  for  annulment  of  marriage  has  come  on  for  hearing  and 
testimony  has  been  taken,  the  court  may  not,  because  the  plaintiff 
has  previously  obtained  an  interlocutory  decree  of  divorce,  continue 
the  case  beyond  the  expiration  of  one  year  after  the  date  upon 
which  the  interlocutory  decree  was  granted;  and  if  the  court  direct* 
such  continuance,  mandamus  lies  to  have  the  case  restored  to  its  plao« 
on  the  calendar.     (Id.) 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  DiscHARfiE  OF  Employee  During  Teem — Form  of  Remedy.— Where 
an  employer  writes  a  letter  discharging  an  employee  during  the 
term  of  his  employment,  but  subsequently  gives  him  employment 
on  his  insistence  that  he  is  not  discharged,  and  thereafter  finally 
discharges  him  before  the  expiration  of  the  term,  the  employee  may 
maintain  an  action  for  the  salary  due  upon  the  contract  of  employ- 
ment after  such  discharge,  rather  than  an  action  for  damages  by 
reason  of  his  discharge,  uuder  the  rule  permitting  an  employee  to 
recover  in  an  action  for  his  salary  due  upon  his  contract  of  employ- 
ment whenever  there  is  room  for  a  reasonable  doubt  as  to  which 
form  of  remedy  he  should  seek.  (Parr  v.  Baer,  149.) 
2.  Form  of  Action — Trial  on  Merits — Adhering  on  Appeal  to 
Theory  Below. — If  the  action  is  treated  upon  the  trial  as  one  to 
recover  what  was  actually  and  justly  due  the  plaintiff  without 
respect  to  the  form  of  the  action,  and  is  thus  tried  on  its  merits, 
the  judgment  for  the  plaintiff  should  not  be  reversed  on  appeal  for 
any  alleged  defect  in  form  in  no  way  affecting  the  merits  of  the  ease. 
(Id.) 

See  Negligence,  1-6,  36-44. 
MEASURE  OF  DAMAGES.    See  Damages. 

MECHANICS'  LIENS. 

1.  Theory  of  Lien  Law — Basis  of  Lien — Benefit  of  Owner. — While 
it  may  be  true  that  the  theory  upon  which  the  Mechanics'  Lien  Law 
is  based  is  that  the  owner  receives  a  benefit  which  he  is  estopped 
to  deny,  yet  our  statute  does  not  seem  to  contemplate,  as  an  essen- 
tial prerequisite  to  the  existence  of  a  lien  under  it,  that  the  owner 
must  be  benefited  by  the  labor  bestowed  or  the  materials  furnished. 
(Hardwood  Interior  Co.  v.  Bull,  129.) 

8.  Alteration  of  Building — Surfacing  and  Waxing  Floor  foe 
Dancing  Purposes. — The  surfacing  and  waxing  of  the  floor  of  a  loft 
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in  a  building,  at  tbt  instanee  of  the  lessees,  to  make  it  suitable  for 
dancing  purposes,  is  an  "alteration"  to  a  part  of  the  building, 
within  the  meaning  of  section  1183  of  the  Code  of  CItU  Proeedure, 
and  the  contractor  doing  or  furnishing  the  work  is  entitled  to  a  lien 
therefor  if  the  owner  fails  to  post  notice  of  nonliabilitj  under  sec- 
tion 1192  of  such  code,  although  it  does  not  appear  that  the  woi^ 
is  of  anj  benefit  to  the  owner  of  the  building.  (Id.) 
8.  FoRECLosuBS  ov  Lun — ^Vabianci  BsrWEEN  LiSN  AND  PsooVw — ^In 
an  action  to  foreclose  such  lien,  the  mere  fact  that  the  lien  speaks 
of  the  work  detailed  therein  as  an  "improTcment"  eannot  be  regarded 
as  creating  a  substantial  variance  between  the  lien  and  the  proof. 
(M.) 

4.  AcnoN  ON  Quantum  Meeuit — Intirest  Bitorb  Judgment. — If  the 
action  is  based  upon  a  qmntum  merwt  the  claimant  is  limited  in 
his  recovery  to  the  reasonable  value  of  the  work  done  or  materials 
furnished ;  and  as  reasonable  value  requires  determination,  no  interest 
can  be  charged  until  judgment  is  rendered.     (Id.) 

5.  Fixed  Contract— Extra  Charge  roR  Night  Work — Interest  from 
Date  of  Lien. — If  the  complaint  contains  an  allegation  that  the 
agreed  price  is  a  reasonable  one,  but  the  action  is  based  upon  a 
contract  in  which  the  terms  are  fixed  and  definite,  judgment  should 
be  given  for  the  full  amount  prayed  for,  with  interest  from  the  date 
of  lien,  notwithstanding  proof  of  double  pay  for  night  work.  It 
cannot  be  said  that  the  extra  charge  for  night  work  is  of  itself  evi- 
dence that  the  charge  is  unreasonable.     (Id.) 

6.  Judgment — ^Agreed  Value  of  Labor  and  Material. — Section  1183 
of  the  Code  of  Civil  Procedure  provides  that  certain  designated  per- 
sons shall  have  a  lien  "for  the  value"  of  the  labor  done  and  materials 
furnished;  and  this  phrase,  in  the  absence  of  fraud,  means  the 
"agreed  value''  in  cases  based  upon  contract.     (Id.) 

MEDICAL  PRACTICE.    See  Physicians  and  Surgeons. 

MONEY  HAD  AND  RECEIVED.    See  Pleading,  1-& 

MOBTQAGE. 

Mortgage  of  Crop — Transaction  Between  Mortgagor  and  Mortgagee 
Whether  Fraudulent  as  to  Creditors  of  Mortgagor. — In  this 
action  wherein  an  attaching  creditor  of  a  mortgagor  of  a  crop  of 
beans  attacks  as  fraudulent  an  assignment  by  the  mortgagor  to  the 
mortgagee  of  his  interest  in  the  crop  in  consideration  of  the  mort- 
gagor releasing  a  mortgage  on  personal  property  of  the  wife  of 
the  mortgagor,  and  also  paying  the  expenses  of  pending  litigation 
involving  the  mortgage,  the  evidence  is  suiBcient  to  sustain  the 
finding  of  the  trial  court  that  the  assignment  was  not  mads  with 
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intent  to  defraud  the  attaching  creditor,  and  that  it  waa  supported 
bj  a  tuffieient  consideration.     (Sinsheimer  Bros.  v.  Kelshaw^  117.) 

See  Criminal  Law,  1G8-1B0;  Queting  Title,  6;  Sale,  flw 

MUXICIPAL  CORPOBATIONS. 

1.  Ordinance  Requirino  Railway  to  Patb  Strut — IiiPAiBMSNT  or 
Franchise. — A  town  ordinance  which  requires  a  railway  company 
to  grade  and  pave  the  street  along  and  between  its  tracks  with 
the  same  materials  and  in  the  same  manner  as  the  rest  of  the 
street  is  graded  and  paved  by  the  municipality,  with  further  re- 
quiremefnts  as  to  the  foundation  and  surfacing  of  the  pavement  to 
meet  the  added  strain  and  stress  of  traffic  along  the  tracks,  does 
not  impair  a  provision  in  the  franchise  of  the  railway  company 
'^that  said  grantee,  his  heirs  or  assigns,  shall  grade  said  street  and 
maintain  the  same  in  proper  repair  in  the  same  manner  as  the  re- 
mainder of  said  streets  shall  be  required  to  be  graded  or  kept  by 
the  said  town,"  especially  when  the  franchise  has  been  granted 
''subject  to  all  laws  or  municipal  regulations  now  in  force,  or  that 
may  be  hereafter  enacted  relating  to  the  control  or  use,  digging  in 
or  occupying  of  the  public  streets."  (Town  of  St.  Helena  v.  San 
Francisco,  Napa  and  Calistoga  Railway,  71.) 

2.  Provision  in  Franchise  for  Grading  and  Maintaining  Streets 
— Interpretation. — Such  provision  in  the  franchise,  requiring  the 
railway  company  to  grade  and  maintain  its  portion  of  streets  like 
the  remainder  of  the  thoroughfare,  is  not  a  limitation  of  the  power 
of  the  municipality,  but  rather  a  limitation  upon  the  power  of  the 
railroad  company,  and  any  doubt  about  authority  in  the  premises 
must  be  resolved  in  favor  of  the  municipality.     (Id.) 

3.  Purpose  of  Regulations — Protection  of  Public. — It  must  be 
assumed  that  such  regulations  were  adopted  to  promote  the  safety 
of  the  streets  and  the  security  of  the  public.     (Id.) 

4.  Regulation  of  Use  of  Streets — Power  of  Municipality. — Such 

regulations  come  within  the  general  rule  that  a  municipality  may 
make  any  reasonable  and  necessary  regulation  as  to  the  manner  in 
which  the  tracks  of  a  railroad  company  shall  be  constructed  and 
the  condition  in  which  they  shall  be  maintained.     (Id.) 

5.  Manner  of  Paving  by  Railway  Company — Power  of  Munici- 
pality TO  Prescribe. — Since  the  railway  company  agreed  in  its 
contract  to  pave  along  its  tracks,  and  there  is  no  provision  in  the 
agreement  as  to  the  manner  in  which  the  ties  shall  be  laid,  or 
the  concrete  foundation  placed,  or  the  rails  secured  to  the  ties, 
or  what  character  of  rails  shall  be  used,  or  whether  or  not  paving 
shall  be  used,  under  the  power  in  reference  to  the  streeta  accorded 

34  0»l.  App.- 
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to  the  municipal  agents,  they  have  full  authority  to  make  all 
eary  and  reasonable  regulations  concerning  the  same.  (Id.) 
0.  Stkeet  Railway — ^Dutt  to  Pavb  Street — CboE  Requirkicbnt. — 
Where  a  franchise  is  granted  to  a  street  railway  company  under 
section  498  of  the  Civil  Code,  it  must  plank,  macadamize  or  pave 
the  street,  used  by  its  track,  between  the  rails  and  for  two  feel 
on  each  side  thereof,  in  such  manner  as  the  proper  municipal  au- 
thorities may  direct,  irrespective  of  whether  the  terms  of  the  fran- 
chise require  such  paving.     (Id.) 

7.  Exacting  Lioensb  of  Plumbers — Constitutionalitt  of  Obdinangb. 

The  city  of  Stockton  has  power  under  its  charter  (Stata.  1889, 
p.  577;  1906,  pp.  832,  859;  1911,  pp.  274,  279)  to  exact  a  license 
of  master  plumbers  as  a  condition  to  their  right  to  engage  in 
the  plumbing  business.     (Matter  of  Prentice,  345.) 

8.  Obdinancb  Requirinq  License  of  Plumbers — ^Whether  in  Con- 
flict With  Statute. — The  ordinance  exacting  such  license  is 
not  in  conflict  with  the  act  of  the  legislature  (Stata  1885,  p.  12; 
1887,  p.  58)  granting  to  boards  of  health  the  power  to  regulate 
the  plumbing  and  drainage  of  buildings  and  to  provide  for  the 
regulation  of  plumbers.     (Id.) 

0.  Freeholders'  Charter — Authority  to  Impose  License. — Since 
the  city  of  Stockton  is  conducting  its  government  under  a  free- 
holders' charter,  it  has  power  to  legislate,  eonceming  "municipal 
affairs,"  uncontrolled  by  general  law,  and  the  imposition  of  a 
license-tax  is  a  "municipal  affair."     (Id.) 

10.  Municipal  Bonds — Ibbegulabities  in  Issuance — Ourativb  Stat- 
ute.— Irregularities  in  the  proceedings  taken  in  1912  by  the  city  of 
Venice  in  the  incurring  of  an  indebtedness  and  the  issuance  and 
sale  of  bonds  for  municipal  purposes,  are  cured  by  the  Validat- 
ing Act  of  April  4,  1913,  entitled  "An  act  to  validate  municipal 
bonds,  and  to  provide  for  the  levy  and  eollection  of  taxes  to 
pay  the  principal  and  interest  on  such  bonds.''  (Stats.  1913, 
p.  14.)     (City  of  Venice  v.  Lawrence,  350.) 

11.  Validation  of  Past  Transactions — ^Power  op  Lboislaturb. — 
The  legislature  may  validate  past  transactions  when  it  could  in 
advance,  without  eontravening  constitutional  provisions,  have 
authorized  the  proceedings  taken  as  a  precedent  condition  to  the 
exercise  of  municipal  power  in  issuing  bonds;  in  other  words,  as 
to  all  steps  which  the  legislature  could,  in  the  first  instance,  hav« 
dispensed  with,  it  may  by  retraoctive  statute  declare  the  taking 
thereof  unnecessary.     (Id.) 

12.  Bond  Election— Suppicibnct  op  Notice. — ^A  notice  of  an  elec- 
tion to  authorize  a  bond  issue  which  recites  that  the  election  is 
ealled  to  vote  bonds  in  the  sum  of  twenty  thousand  dollars  for 
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the  construction  of  an  outfall  sewer,  and  which  declares  that  the 
estimated  cost  of  the  improvement  is  twenty  thousand  dollars, 
if  not  insufficient  in  failing  to  state  the  amount  of  the  proposed 
indebtedness  as  required  bj  section  18  of  article  XI  of  the  con- 
stitution.    (Id.) 

18.  Antedating  Bonds — ErFKcr  on  Validity. — Municipal  bonds  are 
not  rendered  illegal  bj  being  dated  as  of  a  date  prior  to  the  elec- 
tion authorizing  them.  Under  the  act  of  April  4,  1913,  validating 
municipal  bonds  (Stats.  1913,  p.  14),  the  date  of  the  bonds  is 
immaterial,  the  only  restriction  being  that  it  shall  not  extend  over 
a  period  of  forty  years.     (Id.) 

14.  City  Treasubki.— Refusal  to  Sign  Bonds — ^Insxjfficient  Reason. 
A  city  treasurer  cannot  justify  his  refusal  to  sign  municipal  bonds 
upon  the  ground  that  the  board  of  trustees  may  yiolate  their  duty 
by  selling  the  bonds  for  less  than  par.     (Id.) 

16.  Erection  oe  Removal  of  Shake  Houses — Failure  to  Obtain 
Permit — Sufficiency  of  Complaint. — The  ordinance  of  the  city 
of  Tropico  regulating  the  erection  and  removal  of  buildings  pro- 
hibits the  erection  or  removal  of  shake  houses  without  a  permit, 
regardless  of  the  value  thereof.  Hence  a  complaint  charging  the 
violation  of  the  ordinance  in  moving  and  constructing  or  attempt- 
ing to  move  and  construct  a  shake  house  within  the  limits  of  the 
municipality  without  first  procuring  a  permit  from  the  city  trus- 
tees, does  not  fail  to  charge  a  public  offense  in  not  alleging  that 
Che  cost  of  the  removal  or  construction  exceeded  the  sum  of  twenty 
dollars.     (Hood  v.  Melrose,  355.) 

16.  Charging  Offense  in  Disjunctive — Raising  Objection  on  Cer- 

tiorari.— An  objection  to  such  complaint  that  it  is  uncertain  in 
that  it  charges  the  offense  in  the  disjunctive  cannot  be  raised  in 
certiorari  proceedings.     (Id.) 

17.  Title  of  Ordinance — Expression  of  Dual  Purpose. — A  dual 
purpose  expressed  in  the  title  of  such  ordinance  contravenes  no 
charter  provision,  and  the  constitutional  provision  that  acts  of 
the  legislature  shall  embrace  but  one  subject  has  no  application  to 
municipal  ordinances.     (Id.) 

18.  Keasonableness  of  Ordinance  —  Power    of    Board    to    Refuse 

Permit. — In  the  absence  of  an  attack  upon  the  reasonableness  of 
the  ordinance,  a  contention  that  it  enables  the  board  of  trustees 
to  prevent  altogether  the  erection  of  certain  structures  by  refusing 
to  grant  permits  therefor  is  not  sustainable;  neither  is  a  contention 
that  since  such  structures  may  be  erected  only  in  case  a  permit 
therefor  is  obtained  from  the  board,  which  in  the  exercise  of  its 
discretion  it  may,  unguided  by  any  fixed  rule,  grant  or  refuse,  the 
•rdiaanco  empowers  the  board  to  act  arbitrarily,  favor  one  indi- 
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Tidnal  u  against  another,  and  without  eaiiM  refuM  t»  grant  tiieh 
permit     (Id.) 

19.  Violation  of  Oedinancs  —  Oomyigtion  —  Qbtiobabi  mot  Pbopeb 

Method  to  Obtain  Bxvnw. — ^Where  a  person  has  been  eonvieted  in 
the  recorder's  court  of  violating  such  ordinance,  eertiorari  will  not 
lie  to  review  the  judgment;  his  remedy  is  bj  appeal  to  the  superior 
court.     (Id.) 

20.  Violation  of  Liquoe  Obdinanoe — ^Bsootxbt  of  Pinaltt — Cbuonal 
Pbocexdino. — A  proceeding  bj  a  municipal  corporation,  in  its  own 
name  and  in  the  form  and  with  the  process  of  a  eivil  action,  to 
recover  the  penalty  for  a  sale  of  liquor  in  violation  of  an  ordinance, 
which  results  in  the  arrest  and  imprisonment  of  the  defendant  for 
default  in  the  pajment  of  the  judgment  recovered,  violates  section 
20  of  article  VI  of  the  constitution  providing  that  "the  style  of 
all  process  shall  be  'The  People  of  the  State  of  California,'  and 
all  prosecutions  shall  be  in  their  name  and  by  their  authority." 
The  offense  is  public  in  its  nature,  and  the  proceeding  is  criminal 
in  its  character.     (Matter  of  Clark,  389.) 

21.  PBOSscxn^ONs  in  Name  of  People— Cases  in  Infbeioe  Tribunals. 
This  constitutional  provision  is  not  confined  to  prosecutions  before 
the  higher  tribunals,  but  is  applicable  to  proceedings  in  inferior 
courts  arising  out  of  the  violation  of  municipal  ordinances.     (Id.) 

22.  Violation  of  Liquor  Ordinance  —  Nature  of  Offense  —  Quasi 

Criminal  Act. — The  sale  of  liquor  in  violation  of  a  municipal 
ordinance  is  not  without  such  provision  of  the  constitution  en  the 
theory  that  the  offense  is  "gikui  criminal."  No  sueh  intermediate 
grade  between  civil  and  criminal  breaches  of  legal  obligations  ia 
known  to  our  law;  there  is  no  room  between  the  terms  of  seetiona 
22  and  24  of  the  C6de  of  Civil  Procedure  for  quaai  criminal  aets, 
or  actions  for  their  prevention  or  redress.     (Id.) 

23.  Offense  Against  Pubuo— Violation  of  Ordinance. — Nor  is  sueh 

offense  without  the  constitutional  provision  on  the  theory  that  it  is 
not  an  offense  against  the  public  generally,  but  only  an  infraction 
of  the  special  enactment  of  a  city  in  the  enforcement  of  which  it 
alone  is  interested.     (Id.) 

24.  Character  of  Constitutional  Provision  Bequibin«  Prosecutions 
to  be  in  Name  of  the  People. — The  requirement  of  the  constitution 
that  prosecutions  shall  be  in  the  name  of  and  by  the  authority  of 
the  people  is  one  which  goes  to  the  very  substanoe  and  not  men 
shadow  of  those  essential  rights  to  which  the  individual  is  entitled 
when  proceeded  against  for  an  alleged  infraction  of  a  law  having 
for  its  penalty  the  deprivation  of  personal  liberty.     (Id.) 

See  County;   Intoxicating  Liquors;  Bedamation  District;  Street 
Assessment. 
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MURDEB  AND  MANSLAUGHTEB.    Sm  CrinOiua  Law,  e6-9flw 
NAVIGABLE  WATEBa    Be%  Tide  Laadi. 

NEGLIGENCE. 

1.  Action    fob    Wrongful    Death— Emplotm    at    Cembnt    Plawt 

Caught  Between  Cab  and  Bins — Evidence. — In  this  action  to 
recover  damages  for  tlie  death  of  a  laborer  at  the  cement  manufac- 
turing plant  of  the  defendant,  from  being  caught  between  a  car 
and  the  planking  of  rock  bins  located  in  close  proximity  to  the  track 
upon  which  the  car  was  being  backed,  there  was  no  error  in  refusing 
to  permit  a  witness  for  the  plaintiif  to  answer  a  question  as  to 
whether  ho  knew  of  a  steel  car  being  run  on  the  track  at  or  near  tho 
time  of  the  accident  which  was  so  wide  that  it  hit  the  side  of  tho 
timbers.     (Polkinghom  t.  Biverside  Portland  Cement  Co.,  615.) 

2.  Examination  of  Witness — Question  Suggestinq  Conclusion. — In 
such  action  it  was  not  improper,  as  suggesting  a  conclusion,  to  allow 
a  witness  to  say  that  certain  planks  were  placed  "so  the  men  could 
go  from  this  half  of  the  bin  across  there."     (Id.) 

8.  Answee  of  Witness— Use  of  Pbonoun  in  Second  Peeson. — The 
testimony  of  a  witness,  in  describing  conditions  which  might  have 
affected  the  ability  of  the  deceased  to  observe  his  danger,  "I  never 
noticed  dust  thick  enough  there  that  you  could  not  see  a  distance  of 
one  hundred  fifty  feet,"  was  not  objectionable  on  the  theory  that 
because  the  witness  used  the  pronoun  in  the  second  person,  he  was 
not  giving  testimony  of  his  own  knowledge,  but  an  opinion  as  to 
what  persons  then  addressed  might  have  been  able  to  do.     (Id.) 

4.  Danoebous  Peemiseb — Bins  Close  to  Tbaok— EvmENOE. — If  the 
complaint  in  such  action  alleges  that  there  was  not  sufBciont  space 
for  any  human  being  to  stand  between  the  cars  and  any  of  the  struc- 
tures described,  including  the  "pit,"  witnesses  may  be  allowed  to 
testify  that  they  had  stood  beside  the  "pit"  when  cars  of  similar 
dimensions  to  that  which  crushed  the  deceased  passed  them  without 
coming  in  contact  with  their  persons.     (Id.) 

5.  Assumption   of   Risk — Instbuction    Embbacin«   Only   Pabt  of 

Code  Section. — An  instruction  to  the  jury,  in  the  language  of 
section  1970  of  the  Civil  Code,  that  an  employer  "is  not  bound  or 
under  obligations  to  indemnify  his  employees  for  losses  suffered  by 
them  in  consequence  of  the  ordinary  risks  of  the  business  in  which 
they  are  employed,"  was  not  erroneous  because  omitting  that  part 
of  the  section  which  follows  and  which  provides,  "nor  in  consequence 
of  the  negligence  of  another  person  employed  by  the  same  employer 
in  the  same  gen«ral  business,  unless  the  negligence  causing  the 
injury  was  committed  in  the  performance  of  a  duty  the  employer 
owes  by  law  to  the  employee,  or  unless  the  employer  has  neglected  to 
use  ordinary  care  in  the  selection  of  the  culpable  employee."     (Id.) 
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C  Dano£b  of  Employment — Instructions  Bboabdino — ^Whsn  not 
MiSLBADiNO. — An  instruction  to  the  jury  that  "if  jou  belioTe  that 
the  business  of  working  on  and  about  a  railroad  traek  is  a  dan- 
gerous and  hazardous  employment,  and  if  you  further  believe  that 
the  injuries  sustained  by  the  deceased  were  on  account  of  one  of  the 
dangers  or  hazards  ordinarily  incidental  to  such  business  of  work- 
ing on  or  about  railroad  tracks,  then  your  verdict  must  be  for  the 
defendant/'  was  not  misleading  when  considered  in  connection  with 
the  entire  charge.     (Id.) 

T.  Damages  for  Wrongful  Death — Action  to  Recover— Allegation 
AS  to  Heirs. — An  amended  complaint  in  an  action  for  wrongful 
death,  brought  by  the  widow  of  the  deceased  as  administratrix,  which 
alleges  "that  the  deceased  left  at  the  time  of  his  death  surviving  him 
his  widow,  who  as  the  administratrix  of  his  estate  and  as  his  p<^r- 
sonal  representative  and  as  plaintiff,  brings  this  action;  that  by  rea- 
son of  the  premises  the  plaintiff  as  such  administratrix  has  sustained 
damages  in  the  sum  of  one  hundred  thousand  dollars,"  is  not  sub- 
ject to  general  demurrer  because  it  does  not  allege  that  the  suit 
is  brought  for  the  benefit  of  heirs  or  that  there  is  any  heir  of  the 
deceased;  since  not  only  is  the  widow  an  heir,  but  section  1970  of 
the  Civil  Code  expressly  provides  that  the  personal  representative 
of  the  deceased  may  recover  damages  for  the  benefit  of  the  widow. 
(Barr  v.   Southern   California   Edison   Company,  22.) 

8.  Suit  for  Benefit  of  Heirs — Unnecessary  Allegation. — Nor  is 
such  complaint  subject  to  general  demurrer  because  it  does  not  allege 
that  the  suit  is  brought  for  the  benefit  of  the  widow,  for  she  could 
not  maintain  the  action  other  than  for  the  benefit  of  the  heirs,  for 
whom  she  acts  as  statutory  trustee.     (Id.) 

•.  Damage  to  Plaintiff  as  Administratrix — Surplusage  in  A]> 
LEGATION. — The  allegation  in  such  complaint  that  the  plaintiff  has 
suffered  damage  as  administratrix  should  be  disregarded  as  sur- 
plusage.    (Id.) 

10.  Pecuniary    Damage   to   Widow — Absence    of    Allegation. — The 

failure  of  such  complaint  to  allege  in  terms  that  the  widow  has 
sustained  pecuniary  damage  does  not  render  it  subject  to  general 
demurrer,  for  the  statute  gives  her  the  right  to  such  damages  as 
under  the  eircumstances  are  just.     (Id.) 

11.  Amount    of    Damages— Failure    to    Allege    Specifically. — The 

failure  of  such  complaint  to  allege  the  amount  of  damage  is  not 
fatal,  if  it  alleges  facts  from  which  damages  must  necessarily  follow, 
and  the  prayer  of  the  complaint  is  for  a  specific  sum.     (Id.) 

12.  CoLusioN  of  Automobile  With  Motorcycle — Opinion  of  Injured 

Person  as  to  Speed  of  Automobile. — In  an  action  by  the  rider 
•f  a  motorcycle  to  recover  for  personal  injuries  suffered  through 
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a  collision  with  an  automobile,  it  is  error  to  refuse  to  allow 
him  to  testify  as  to  the  speed  of  the  automobile  at  the  time  of  the 
aeddent,  upon  the  theorj  that  he  did  not  haTe  suiBcient  opportunity 
to  form  aa  opinion  upon  the  question  by  reason  of  having  been 
knocked  down  immediately  after  reaching  a  point  where  he  eould 
see  the  automobile,  where  it  appears  that  not  only  did  he  see  the 
automobile  before  it  struck  him  and  have  time  to  turn  the  handle- 
bars of  his  motorcycle  so  as  to  change  his  course,  but  that  he  there- 
after observed  the  speed  of  the  automobile  while  it  was  running  a 
distance  of  half  a  block  ahead.     (Shimoda  v.  Bundy,  675.) 

13.  SpKED  of  AUTOICOBILB — COMPETENCT  OF   WITNESS  TO  GiVB  OPINION. 

A  person  of  ordinary  intelligence,  having  opportunity  for  observa- 
tion, is  competent  to  testify  aa  to  the  speed  at  which  an  antomobile 
was  being  operated  at  a  given  time.     (Id.) 

14.  DiEECTiNQ  Verdict  fob  Defendant — ^When  Unwabbanted. — If  in 

such  action  the  facts  and  circumstances  shown  by  the  evidence  are 
such  that  the  jury  may  as  reasonable  and  impartial  men  draw  the 
inference  therefrom  that  the  defendant  waa  negligent,  it  is  error 
to  take  the  ease  from  the  jury  and  direct  a  verdict  for  the  defendant. 
(Id.) 

15.  DiBECTED  Vebdict— When  Pbopeb — Absence  of  Oonfuot  in  Evi- 

dence.— A  directed  verdict  is  proper  whenever,  upon  the  whole  evi- 
dence, the  judge  would  be  compelled  to  set  a  contrary  verdict  aside 
as  unsupported  by  the  evidence.  It  is  not  necessary  that  there 
should  be  an  absence  of  conflict  in  the  evidence,  but,  to  deprive  the 
court  of  the  right  to  exercise  this  power,  if  there  be  a  conflict,  it 
must  be  a  substantial  one.     (Id.) 

16.  Failtibe  TO  Reoibteb  MoTOBCTOiiE  as  Bequired  by  Obdinance — 

Whether  Bars  Action  by  Owner. — The  failure  of  the  driver  of 
the  motorcycle  to  register  it  as  required  by  ordinance  as  a  condition 
to  lawfully  operating  it  on  the  streets  of  the  city,  does  not  bar  his 
right  to  recover  for  negligently  being  struck  by  the  driver  of  the 
automobile.     (Id.) 

17.  Violation  of  Ordinance— Whether  Bars  Action  for  Neouqence. 

The  violation  of  an  ordinance  which  directly  contributes  to  personal 
injury  caused  by  the  negligence  of  another  bars  the  right  to  recover, 
but  where  such  violation  bears  no  causal  relation  to  nor  contributes 
to  the  injuries  sustained,  this  rule  has  no  application.     (Id.) 

18.  Automobile    Collision— Action    fob    Daiiaoes  —  Challenge    of 

Juror. — In  this  action  to  recover  for  personal  injuries  suffered  by 
the  driver  of  a  delivery  wagon  through  a  collision  with  an  auto- 
mobile, even  if  it  were  necessary  to  concede  that  a  conflict  existed 
in  the  testimony  addressed  to  the  challenge  of  a  certain  juror 
far  implied  biasy  and  the  court  abused  its  discretion  in  denying  tho 
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challenge,  still  the  defendant  is  in  no  position  to  aTail  himself  of 
the  effect  of  such  error,  since  it  does  not  appear  that,  haTing  n- 
hansted  the  remainder  of  his  four  peremptory  challenges  after  thu^ 
challenging  the  juror,  he  had  occasion  or  desire  to  use  aa  additional 
peremptory  challenge.     (Scragg  ▼.  Sallee,  138.) 

19.  Complaint  in  Action  fob  Pzbsonal  Imjxtbus — Nxcbssitt  of 
Special  Pleading. — The  plaintiff  may  testify,  at  the  trial  a  little 
over  a  year  after  the  accident,  and  under  the  general  ad  damnum 
clause  of  the  complaint,  that  he  has  not  entirely  recoTcred  from  his 
injuries,  as  conducing  to  prove  the  pecuniary  loss  suffered  by  him, 
without  a  special  plea  that  the  injuries  were  permanent  The  future 
and  permanent  effect  of  injuries  directly  or  neeessarily  resulting  to 
the  plaintiff  from  the  negligence  of  the  defendant  need  not  be 
specially  pleaded  in  order  to  warrant  proof  thereof  or  recoTory  there- 
for. It  is  only  damages  which  are  not  the  necessary  result  of  tbt 
injuries  which  must  be  specially  pleaded.     (Id.) 

20.  Elements  of  Damaqbs  fob  Peebonal  Injttbies — ^Manneb  of 
Pleading. — There  are  numerous  elements  which  may  enter  into  the 
whole  of  the  damage  which  necessarily  results  from  the  infliction  of 
bodily  injuries.  Among  these  is  that  of  physical  or  mental  suffering 
which  the  injured  party  has  endured  and  will  endure  from  hia  in- 
juries, and  it  is  not  necessary  in  such  a  case  to  state  separately 
the  amount  of  the  loss  that  is  caused  by  each  element  of  damage. 
A  general  statement  of  the  whole  amount  of  damage  will  suiBce 
when  all  the  damage  claimed  is  the  natural  and  ordinary  effect  of 
the  injuries  alleged.     (Id.) 

21.  Speed  of  Automobile — Testimony  of  Witness  Beoarding. — In  aa 
action  by  a  driyer  of  a  delivery  wagon  to  reoover  for  personal  in- 
juries suffered  through  collision  with  an  automobile,  it  is  proper  for 
a  witness,  in  testifying  to  the  speed  of  the  automobile  at  the  time 
of  the  accident,  to  state  that  he  has  never  seen  automobiles  driven 
by  others  in  that  vicinity  go  any  faster  than  the  defendant  was 
traveling  at  the  time  of  the  collision,  and  that  he  has  seen  other 
automobiles  go  at  a  pretty  fast  rate  of  speed.     (Id.) 

22.  Admissions  of  Defendant — Speed  of  Automobiles — Absence  op 
Warning. — In  such  action  admissions  of  the  defendant,  made  after 
the  accident,  that  he  was  "going  over  the  speed  limit  at  the  time  of 
the  collision,"  and  that  he  did  not  "blow  his  horn''  or  give  any 
other  warning  of  his  approach,  are  admissible.     (Id.) 

23.  Speed  of  Automobile — ^Violation  of  Obdinancb — Neoxjgengb  Pee 
Se. — ^It  is  proper  to  instruct  the  ji^ry  in  such  case  that  the  driving 
of  an  automobile  over  the  streets  of  a  city  at  a  speed  in  eixess  of 
that  limited  by  ordinance  is  of  itself  negligence,  or  negligence  as 
a  matter  of  law,  or  negligence  per  se,  which  are  equivalent  ex- 
pressions.     (Id.) 


Digitized  by  VjOOQ IC 


NEaUGENGB.  889 


NEGLIGENCE  (OontinQed). 

24.  Spkxd  Ordinanoi — ^Nbgsssitt  of  Puuding. — ^It  i>  not  necessary  for 
the  plaintiff  to  specially  plead  such  ordinance,  bnt  he  maj  make 
proof  of  its  ▼iolation  bj  the  defendant  in  support  of  the  general 
allegations  of  negligence  contained  in  his  complaint.     (Id.) 

15.  PaoxiiiATi  Causb — Ck>NrLicTiNO  Eyidbnoe — ^Bxmw  on  Afpxal. — 
Where  the  eyidence  is  in  sharp  conflict  upon  the  question  whether  the 
defendant's  negligence  was  the  sole  proximate  cause  of  the  damage, 
or  whether  the  plaintiff  himself^  by  the  manner  in  which  he  was 
driving  his  wagon,  was  so  culpably  careless  as  to  have  been  the  direct 
eause  thereof,  a  reviewing  court  cannot  say  on  which  side  the  truth 
of  the  matter  is.     (Id.) 

24.   'EVTDtNCE    OV     NXOLIQBNGE — SuTHCIXNOT     TO     SUSTAIN     VebDIOT.— 

There  was  sufficient  testimony  presented  by  the  plaintiff,  in  this 
case,  to  justly  warrant  the  jury  in  finding  that  the  collision  was 
precipitated  wholly  through  the  negligence  of  the  defendant,  and  the 
appellate  court  is  not  justified  in  interfering  with  this  finding,  not* 
withstanding  that  the  defendant's  testimony,  corroborated  to  some 
extent  by  that  of  other  witnesses  called  by  him,  would  amply  have 
sustained  the  conclusion  that  the  defendant  was  not,  at  the  time  of 
the  collision,  driving  his  machine  at  an  excessive  rate  of  speed,  meas- 
ured either  by  the  terms  of  the  ordinance  or  otherwise,  that  the 
plaintiff  carelessly  drove  in  front  of  the  machine,  and  that  but  for 
such  carelessness  the  accident  would  not  have  occurred.     (Id.) 

27.  Verdict  fob  Plaintiff— Whbthee  Ezcbssivb. — The  verdict  of 
seven  hundred  and  fifty  dollars  for  the  plaintiff  in  this  case  is  not 
■0  excessive  as  irresistibly  to  lead  to  the  conclusion  that  the  verdict 
was  the  result  of  passion  or  prejudice,  although  his  injuries  were 
not  shown  to  be  of  a  very  serious  nature.     (Id.) 

28.  Measitbb  of  Daicaoes — Review  on  Appeal. — In  actions  for  per- 
sonal torts  the  law  does  not  attempt  to  fix  any  precise  rules  for 
the  admeasurement  of  damages,  but  from  the  necessity  of  the  case 
leaves  their  assessment  to  the  good  sense  and  unbiased  judgment  of 
the  jury;  and  appellate  courts  will  not  interfere  in  such  cases, 
unless  the  amount  awarded  is  so  grossly  excessive  as  to  shock  the 
moral  sense  and  raise  a  reasonable  presumption  that  the  jury,  in 
reaching  their  verdict,  were  actuated  by  passion  or  prejudice.     (Id.) 

29.  Loss  OF  Wages — Whbtheb  Sols  Criterion  of  DAiiAOEs. — Oompen- 

sation  for  personal  injuries  is  not  dependent  upon  the  cutting  off 
or  diminution  of  wages  by  reason  of  the  injury,  nor  is  the  amount 
thereof  measured  by  the  amount  of  income  or  wages  lost;  but  the 
jury  must  take  into  consideration  all  the  elements  of  damages  shown 
by  the  proofs  and  apply  their  best  and  honest  judgment  in  the 
ascertainment  of  what,  under  all  the  evidence,  would  be  just 
pensatory  relief.     (Id.) 
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80.  Street  Railways — Collision  Between  Cars  at  Cbossing — ^Evi- 
dence That  Injured  Person  was  Passenger. — Where,  in  an  action 
against  a  street  railway  company  to  recoTer  for  the  death  of  a  per- 
son caused  bj  a  collision  between  its  cars  at  a  erossing,  one  witness 
testifies  that  at  the  time  of  the  accident  he  saw  soreral  persons 
fall  from  one  of  the  cars  to  the  ground,  and  another  witness  testifies 
that,  observing  the  accident  and  going  to  the  spot  where  several 
individuals  were  Ijing,  he  picked  up  one  whom  he  identified  as 
the  deceased,  the  necessary  inference  is  that  the  deceased  was  a 
passenger  at  the  time  of  the  collision.  (Bond  v.  United  Bailroads 
of  San  Francisco,  157.) 

81.  Passenqeb  on  Street-oar — ^Presumption  That  Person  is. — ^A  per- 

son riding  on  a  street-ear  is  presumed  to  be  a  passenger.     (Id.) 

82.  Collision   Between   Cass — Presumption  op  Nbglioence. — ^Where 

two  street-cars  collide  at  a  crossing  and  a  passenger  on  one  of  them 
is  injured,  a  presumption  of  negligence  is  raised  against  the  rail- 
way company,  and  it  is  for  the  jury  to  determine  whether  this  pre> 
sumption  is  overcome  by  the  explanation  of  the  accident  famished 
by  the  company's  witnesses.     (Id.) 

83.  Instruction  to  Jury — Presumption  and  Burden  or  Proop  as  to 
Neguoence. — In  such  action  it  is  proper  to  instruct  the  jury  that 
if  they  find  that  the  deceased  was  a  passenger  on  one  of  the  ears, 
ftnd  that  while  such  passenger  he  received,  without  fault  on  his  part, 
the  injuries  from  which  he  subsequently  died,  then  a  presumption 
of  negligence  arises  which  throws  upon  the  railway  company  the 
burden  of  showing  that  the  injury  was  sustained  without  any  negli- 
gence on  its  part,  and  that  in  the  absence  of  such  evidence,  thmr 

^        verdict  must  be  for  the  plaintiff.     (Id.) 

84.  Proximate  Cause  op  Accident — Bunnino  op  Women  in  Front  op 
Car — Instructions. — It  is  proper  to  refuse  an  instruction  to  the 
jury  that  if  they  find  from  the  evidence  that  the  gripman  of  one 
of  the  colliding  ears  was  negligent,  but  that  in  spite  of  such  negli- 
gence the  accident  would  not  have  occurred  had  it  not  been  that 
certain  women  ran  in  front  of  the  other  car  and  forced  it  to  stop 
in  front  of  the  approaching  ear,  that  the  action  of  the  women  was 
the  proximate  cause  of  the  accident  and  that  the  verdict  should  be 
for  the  defendant.     (Id.) 

86.  Damages  por  Mental  Angxhsh — Instructions. — ^It  is  not  error 
in  such  case  to  refuse  an  instruction  "that  no  damages  can  be  given 
to  plaintiff  for  sorrow  or  grief  or  pain  of  mind  or  injury  to  feel- 
ings, or  for  the  loss  of  the  society  of  deceased,  or  for  hia  pain 
•r  suffering  or  for  the  loss  of  his  comfort  or  protection,"  if  the 
eonrt  states  that  "sorrow  and  mental  anguish  caused  by  death  are 
Bot  ttleuents  of  damage/'  and  in  other  instruetioni  emphasizes  the 
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fact  that  "pecuniary  loss"  is  the  measure  of  the  damages  to  be  r*- 
eoTered.     (Id.) 

36.  Wrongful  Death — Action  by  Parent  fob  Damages — Pleading.-^ 
A  parent  is  entitled,  under  a  general  allegation  of  damages,  to  re- 
eover  for  the  loss  of  service  and  the  deprivation  of  the  comfort, 
protection  and  societj  of  his  child  caused  by  its  death,  such  damages 
as  under  all  the  cireumstanees  of  the  ease  may  be  just.  (Young 
T.  Fresno  Flume  and  Irrigation  Co.,  296.) 

87.  Neomgencb  in  Blasting — Suffigienot  of  Evidenoe  to  Show. — 
In  this  action  by  a  parent  to  recover  damages  for  the  death  of  her 
minor  son  the  evidence  sufficiently  shows  that  the  foreman  of  the 
defendant's  blasting  crew  was  guilty  of  gross  carelessness  at  the 
time  of  discharging  the  blasts  by  which  the  decedent  was  fatally 
injured.     (Id.) 

38.  AcnoN  FOR  Wrongful  Death — ^Issues  and  Verdict. — ^Where  an 
action  for  wrongful  death  is  tried  and  submitted  to  the  jury  upon 
all  the  issues  tendered  by  three  counts  in  the  complaint,  a  ver- 
dict sustainable  on  either  or  both  of  the  first  and  third  counts 
will  not  be  reversed  because  of  failure  of  proof  to  sustain  the  sec- 
ond count.     (Id.) 

89.  Fellow-servants — Who  are — Members  op  Different  Crews  at 
Lumber  Mill. — ^Where  a  corporation  engaged  in  lumbering  em- 
ploys three  crews  of  men,  each  working  under  its  own  foreman, 
and  each  independently  of  the  other,  but  each  doing  its  allotted 
part  of  the  general  work  of  chute  construction,  the  foremen  and 
the  members  of  the  several  crews  are  fellow-servants.     (Id.) 

40.  Competency   of   Foreman — Evidence   as   to   His   Character  or 

Beputation  for  Carelessness. — In  an  action  for  the  death  of  the 
engineer  of  one  of  such  erews  through  the  negligence  of  the  fore- 
man of  one  of  the  other  crews  engaged  in  blasting,  evidence  of  the 
general  reputation  of  such  foreman  as  to  carelessness  in  blasting,  to 
show  negligence  on  the  part  of  the  employer  in  retaining  him,  ia 
not  admissible  in  the  absence  of  prior  proof  of  specifie  acts  of  past 
carelessness.     (Id.) 

41.  Character  as  Distinguished  from  Beputation — Proof  of  Spe- 
cific Acts. — In  such  case  it  is  the  character,  not  the  reputation  of 
the  employee,  which  is  the  primary  subject  of  consideration,  and  in 
the  absence  of  proof  of  specific  acts  of  carelessness,  sufficient  to 
establish  his  character  in  respect  to  negligence,  evidence  of  his  rep- 
utation in  that  respect  is  inadmissible.     (Id.) 

42.  Beason  fob  Bule  of  Evidence  —  Incompetenct  of  Fellow- 
servant. — The  reason  for  this  rule  is  that  the  employee  causing  the 
injury  and  the  person  injured,  being  fellow-servants,  the  employer 
would  not  under  the  law  as  it  was  prior  to  1907,  when  the  injury 
occurred,  be  liable,  unless  it  should  be  shown  that  the  employer  was 
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negligent  in  retaining  the  careless  and  enlpable  employee  in  its 
service  after  it  knew  or  should  have  known  of  his  incompetency. 
In  order  to  make  this  proof  two  things  were  necessary  to  be  showa: 
1.  That  the  culpable  employee  was  in  fact  incompetent  by  reason 
of  his  habitual  carelessness;  and,  2.  That  the  defendant  knew  or 
should  have  known  of  such  incompetency  prior  to  the  injury  com- 
plained of,  and  with  this  actual  or  imputed  knowledge  negligently 
retained  the  careless  servant  in  its  employ.     (Id.) 

43.  Peoof  of  Beputation — ^Purposs  and  Admissibility  of  Eyidknob. 
The  proof  as  to  reputation  could  be  admissible  only  for  the  pur- 
pose of  imputing  to  the  defendant  knowledge  of  a  fact  which  had 
become  a  matter  of  general  repute,  and  hence  could  not  be  legally 
admitted  until  the  foundation  had  been  laid  in  proof  of  past  acta 
of  carelessness,  which  would  in  itself  be  sufficient  to  predicate  a 
finding  of  the  fact  of  incompetency  upon;  nor  could  the  evidence 
of  his  reputation  be  admissible  to  prove  the  fact  of  incompetency; 
otherwise  a  defendant  might  be  held  responsible  for  its  failure  or 
refusal  to  discharge  a  perfectly  competent  but  otherwise  unpopu- 
lar employee.     (Id.) 

44.  DiSCHABOB     OF     FOREMAN — EVIDENCE     CONCERNING     STATEMENT     OF 

Superintendent. — In  such  action  it  is  error  to  admit  in  evidence 
the  statement  of  the  general  foreman  of  the  defendant,  accompany- 
ing the  discharge  of  the  foreman  of  the  blasting  crew  on  the  day 
after  the  accident,  to  the  effect  that  the  injury  was  due  to  the  lat- 
tor's  negligence.     (Id.) 

45.  Change  of  Steps  Due  to  Raising  Building — Injury  to  Tenant 
Using  Steps. — Where  the  owner  of  an  apartment  house  raises  the 
building  several  inches,  but  leaves  the  steps,  which  lead  from  the 
porch  to  the  sidewalk,  in  their  original  position,  without  warning 
his  tenants,  and  a  tenant,  in  coming  out  of  the  building  and  pro- 
eeeding  to  the  sidewalk  without  noticing  the  changed  condition,  falls 
and  is  injured,  the  question  of  the  owner's  negligence  is  one  of  fact, 
and  an  appellate  eourt  cannot  say,  as  a  matter  of  law,  that  the  trial 
court  erred  in  awarding  the  tenant  damages  for  his  injuries. 
(Oliver  v.  Stoltenberg,  637.) 

6ee  Agistment. 

NEGOTIABLE  INSTRUMENT.    See  Promissory  Note. 

NEW  TRIAU 

L  Order  Granting  —  Conflicting  Evidence  —  Proyingi  of  Trial 
Court — ^Review  on  Appeal. — ^Where  there  is  a  conflict  in  the  evi- 
dence, an  order  granting  a  new  trial  upon  the  ground  of  the  in- 
■oiBeieney  of  the  evidence  to  support  the  verdict  is  entirely  withim 
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NEW  TRIAL  (Continued). 

tlie  legal  diseretion  of  the  trial  eonrt;  and  eren  in  eases  where  there 
maj  not  appear  to  be  a  eonflict  in  the  eridence,  and  where  all  the 
proofs  seem  to  be  favorable  to  one  or  the  other  of  the  parties  liti- 
gant, the  question  as  to  the  probative  force  of  the  testimonj,  on  the 
motion  for  a  new  trial,  is  one  whose  determination  is  for  the  trial 
court.     (Otten  t.  BpreckleS;  251.) 

2.   PrEPONDXBANGI  OB  SUITICIENOT  OF  EVIDENC9B — QUESTIONS  FOB  JUBT 

AND  Tbial  Coubt. — ^The  plaintiff  in  a  eiyil  action  must  establish  his 
ease  bj  a  preponderance  of  proof,  but  although  many  witnesses 
may  testify  directly  in  favor  of  his  position,  and  no  adyerse  testi- 
mony be  directly  adduced,  it  is  still  with  the  jury,  in  the  first  in- 
stance, and  finally  with  the  trial  court  where  a  new  trial  is  asked 
on  the  ground  of  the  insuf&ciency  of  the  eridence  to  support  the 
yerdiet,  to  say  whether  such  testimony,  when  subjected  to  the  legal 
tests  whereby  the  probative  value  of  evidence  is  to  be  judged,  meas- 
ures up  to  the  requirement  of  the  law  as  to  the  degree  of  proof 
essential  to  the  support  of  an  issue  of  fact.     (Id.) 

6ee  Appeal,  5,  11,  12;  Contract,  7,  16;  Criminal  Law,  24,  89. 
NONSUIT.    See  Practice. 
NOTICE.    See  Corporation,  16. 
NOVATION.    See  Specific  Performanea,  8,  9. 
OBSTRUCTING  JUSTICE.    See  Criminal  Law,  97. 

OFFICE  AND  OFFICERa 

1.  Public  Oitickb— Cbiminal  Liability  fob  Assault— Db  Faoto  Om- 

CEB. — The  words  "public  officer,"  as  used  in  section  149  of  the  Penal 
Code  prescribing  the  punishment  of  a  public  officer  who  unlawfully 
beats  or  assails  a  person,  are  broad  enough  to  cover  and  include  a 
de  facto  officer.     (People  r.  Cradlebaugb,  489.) 

2.  De  Faoto  Ofticeb — ^Who  Is — ^Deputy  Sheriff. — ^A  deputy  sheriff 
who  has  been  appointed  by  the  sheriff  and  has  taken  the  oath  of 
office,  but  who  has  not  filed  his  appointment  with  the  county  clerk, 
is  a  <2e  ftusio  officer  and  subject  to  prosecution  under  section  149 
of  the  Penal  Code  for  assaulting  a  prisoner.     (Id.) 

8.  What  Constitutes  De  Faoto  Officeb  Geneballt. — ^A  de  facto 
officer  is  one  who  actually  assumes  and  exercises  the  duties  of  a  pub- 
lic office  under  color  of  a  known  and  authorized  appointment,  but 
who  has  failed  to  comply  with  all  of  the  requirements  and  conditions 
by  law  prescribed  as  a  precedent  to  the  performance  of  the  duties 
of  the  office.     (Id.) 
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OFFICE  AND  OFFIGEBS   (Continued). 

4.  Duty  and  Oblioations  or  De  Facto  Offiosb  to  Pxjbuo — ^Dbputt. 

The  obligations  and  responsibilities  of  k  de  facto  officer,  while  in 
the  performance  of  the  duties  of  his  office,  are,  so  far  as  the  public 
and  third  persons  are  concerned,  in  legal  effect  the  same  as  those  of 
an  officer  de  jure;  and  thcr  rule  in  this  behalf  applies  with  equal 
force  to  deputy  de  facto  officers.     (Id.) 

5.  FnjNO  Papers — When  Accomplishsd — Remissness  of  Oftigeb. — 
A  paper  is  deeemd  to  be  filed  when  presented  at  the  proper  office, 
especially  when  there  deposited  with  directions  to  file  it;  and  when 
a  proper  filing  or  offer  of  filing  has  thus  been  made  by  a  party,  he 
should  not  suffer  for  the  remissness  of  the  filing  officer  in  the  per- 
formance of  his  duty.  (Dillon  t.  Superior  Court  of  Nevada  County, 
7€0.) 

See   County;    False   Imprisonment;    Beclamation   District,   6-lS; 
Street  Assessment,  5. 

ORDINANCE.     See  Intoxicating  Liquors;  Municipal  Corporations,  1-6, 
15,  17-20,  22,  23;  Negligence,  16,  17,  23,  24. 

PANDERINQ.    See  Criminal  Law,  98-106. 

PARTIES. 

AonoN  ON  Note  and  Contkagt.— Where  a  debtor  executes  an  Snstm- 
ment  the  first  part  of  which  consists  of  an  order  on  a  third  person 
for  the  payment  of  a  specified  sum  out  of  any  money  which  the 
latter  may  receive  on  the  debtor's  account  from  a  certain  source, 
and  the  second  part  consists  of  a  promise,  negotiable  in  form,  to 
pay  the  money  on  a  certain  date  in  case  the  same  shall  not  hare 
been  paid  at  such  time  by  the  person  upon  whom  the  order  was 
drawn  and  accepted,  it  is  not  necessary,  in  an  action  against  the 
debtor  on  the  latter  promise,  to  make  the  third  person  a  party  de- 
fendant, or  to  allege  that  he  has  received  any  money  from  the  source 
named.     (Yellow  Jacket  etc.  Co.  ▼.  Holbrook,  687.) 

See  Agency,  1,  2;  Claim  and  Delivery,  6;  Quieting  Title,  8. 

PARTNERSHIP. 

1.  What  Constitutes — Agreement  to  Conduct  Gbogert  Business. — 
An  agreement  whereby  two  persons  bind  themselves  ''to  become 
copartners  under  the  firm  name  of  Donleavey  ft  Johnston"  for  the 
purpose  of  conducting  a  grocery  business  one  year,  one  party  to 
furnish  the  money,  lease  the  premises  in  his  name,  purchase  the 
merchandise,  take  the  title  to  all  property  in  hit  name,  dictate 
all  purchases  of  a  greater  value  than  twenty  dollars,  and  be  entitled 
t«  thret-fourtha  of  the  profits,  the  other  party  to  kaTe  one-fourth 
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PABTNJBBSHIP  (Continued). 

of  tbe  profits,  and  the  two  to  give  their  beet  efforts  to  the  advantage 
of  the  business,  and  each  to  have  eightj-five  dollars  monthly  from 
the  profits,  constitutes  a  partnership.     (Donleavej  v.  Johnston,  819.) 

2.  Namb  of  Concern — Importance  as  Showing  Existence  of  Part- 
nership.— ^While  the  question  whether  or  not  a  partnership  exists 
is  to  be  determined  from  the  nature  of  the  relation  agreed  upon, 
rather  than  the  name  which  the  parties  giye  to  it,  some  weight  must 
be  allowed  to  the  language  of  the  parties  themselves.     (Id.) 

8.  Goodwill  of  Business — ^Nature  and  Transfer. — The  goodwill  of 
a  business  is  the  expectation  of  continued  public  patronage.  It  is 
property  transferable  like  any  other  property,  and  its  loss  may  be 
the  subject  of  damages.     (Id.) 

4.  Termination  of  Partnership — Right  to  Goodwill. — ^Where  a 
partnership  agreement  provides  that  one  of  the  parties  is  to  eon- 
tinue  the  business  in  his  own  name  after  the  expiration  of  the  part- 
nership term,  if  the  other  does  not  then  exercise  his  option  to  remain 
in  the  firm,  the  former  is  entitled  to  the  goodwill  of  the  business  en 
the  failure  of  the  latter  to  exercise  such  option.     (Id.) 

6.  Purchase  bt  Partner  of  Premises  Occupied  by  Firm — Tftle  in 
Trust  for  Partnership. — Where  one  partner  secretly  makes  a  pur- 
chase of  the  premises  occupied  by  the  firm,  while  the  other  partner, 
with  his  concurrence,  is  negotiating  with  the  owner  to  obtain  the 
property  for  the  use  of  the  firm,  the  purchaser  will  be  declared  a 
trustee  for  the  firm.     (Id.) 

0.  Tbust  Relation  Between  Partners. — The  partnership  relation  is 

one  of  confidence  and  trust,  and  every  partner  is  bound  to  act  in 
the  highest  good  faith  toward  his  copartners  and  may  not  obtain 
any  advantage  over  them  in  the  partnership  affairs  by  misrepre- 
sentation, concealment,  or  adverse  pressure  of  any  kind.     (Id.) 

7.  Purchase  of  Premises  by  Pabtner — Ouster  of  Copartner— Dam- 
ages.— ^Where  two  partners  are  conducting  a  grocery  business  on 
leased  premises,  and  one  of  them,  acting  clandestinely,  joins  with 
third  persons  in  purchasing  the  premises  and  there  establishing  a 
grocery  business,  the  ousted  partner  may  maintain  an  action  to  re- 
cover damages  for  the  loss  of  the  goodwill  of  the  business.     (Id.) 

PAYMENT.    See  Execution,  1--3;  Vendor  and  Vendee. 

PHYSICIANS  AND  SURGEONS. 

1.  Power  of  Legislature  to  Regulate  Practice — Prescribing  Qualx- 
FIGATIONS  OF  PRACTITIONERS. — The  legislature  is  clothed  with  the 
power  to  regulate  the  practice  of  medicine  and  surgery,  and  in  the 
exercise  of  that  power  may  protect  the  people  from  the  impositioa 
of  quacks  and  charlatans,  and  insure  proper  qualifications  of  those 
seeking  to  administer  aid  to  the  sick  and  infirm.    With  that  end 


Digitized  by  VjOOQ IC 


896  Plaob  of  Trul. 
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in  view  the  legislature  maj  prescribe  what  are  and  what  are  not 
proper  qualification!  for  those  to  possess  who  would  engage  in  this 
calling,  and  in  the  determination  of  this  question  it  maj  exact  a 
certain  degree  of  skill  and  learning  upon  which  the  communitj  n&aj 
relj.  When  it  has  done  this  its  action  is  binding  upon  the  courts, 
provided  its  power  has  been  constitutionallj  exercised.  (Bohannon 
T.  Board  of  Medical  Examiners  of  the  State  of  California,  215.) 
2.  Practitioners  or  Special  Beanoh  of  Medicine — Issuance  or 
Certificates — Reasonableness  of  Classification — Statute  of 
1911.— The  provision  in  the  Medical  Practice  Act  (Stats.  1911, 
p.  1437)  that  the  medical  examiners  may  issue  a  certificate  to  any 
person  who  has  practiced  a  special  branch  of  medicine  and  surgery 
for  a  period  of  thirty-five  years,  fifteen  years  of  which  time  shall 
have  been  within  this  state,  upon  the  filing  of  an  afiSdavit,  etc., 
showing  such  fact,  and  the  passing  of  a  successful  examination,  is 
not  unconstitutional  as  making  an  unreasonable  classification  in  that 
it  is  not  based  upon  any  test  of  ability  but  proceeds  from  the  com- 
mission of  a  number  of  misdemeanors,  because  one,  before  practic- 
ing any  branch  of  medicine  or  surgery  within  this  state  for  fifteen 
years  without  a  certificate,  must  necessarily  ha?e  been  violating  the 
medical  acts  which  throughout  that  period  have  required  sneh  cer- 
tificate, but  it  announces  a  test  of  qualification  whereby  an  in- 
dividual may  gain  a  right  to  practice  a  special  branch  of  medicine 
and  surgery,  just  as  the  preceding  paragraphs  in  the  statute  an- 
nounce the  test  of  qualification  whereby  an  individual  may  gain  the 
right  to  practice  medicine  and  surgery  generally  within  the  state. 
(Id.) 
8.  Special  Branch  of  Medical  Practice — ^What  Oohstitutbs — De- 
termination OF  Question. — ^Whether  the  "treatment  of  cancers, 
tumors,  malignant  growths  and  cutaneous  diseases"  constitutes  a 
"special  branch  of  medicine  and  surgery^  within  the  meaning  of 
such  act  is  a  matter  for  determintion  by  the  trial  court  under  com- 
petent evidence.  An  appellate  court  cannot  judicially  say  that  those 
disorders  are  not  so  correlated  that  they  cannot  be  classed  as  sub- 
jects for  a  special  branch  of  medical  and  surgical  treatment.  (Id.) 
See  IXentista. 

PLACE  OF  TBIAL.    Sea  DlTorea^  t. 

PLEADING. 

L  Action  fob  Monit  kab  and  BscBiyBD— STUKma  our  Paraoraph 
OF  Answer  of  One  Defendant — Harmless  Error. — In  an  acttpn 
by  an  alleged  corporation  to  recover  money  claimed  to  have  been 
received  by  the  defendants  for  its  use  and  benefit,  error,  if  any, 
in  striking  out  a  paragraph  in  the  answer  of  one  of  the  defend- 
ants denying  the  corporate  existence  of  the  plaintiff  is  harmless, 
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PLEADING  (Continued). 

wlien  the  answer  of  another  defendant  eontaine  a  like  denial  and 
the  eourt  niakes  iti  finding  of  fact  on  the  issue  thus  raised. 
(Sociedade  Do  Espirito  Santo  y.  Santa  Clara  Valley  Bank,  592.) 

2«  Denial  on  Infobmation  and  Bsuxr — ^Whxn  not  Psbmissiblb. — 
It  is  not  error  to  strike  out  from  soeh  answer  a  denial,  on  informa- 
tion and  belief,  of  the  making  of  a  demand  by  the  plaintiff  on  the 
defendants  for  the  money  in  controyersy.  A  defendant  eannot  deny, 
•n  information  and  belief,  matters  of  which  he  has  aetual  or  per- 
sonal knowledge;  in  such  eases,  a  positive  answer  is  required.    (Id.) 

t.  CaoBB-coMPLAiN^— Deveot  OF  Pabtixs— Dkmubbxb.— In  sueh  action 
a  croBs-eomplainty  filed  by  the  cross-complainant  as  an  individual 
and  not  on  behalf  of  the  members  of  any  unincorporated  assoeiation, 
and  praying  only  for  the  payment  of  money  to  an  unincorporated 
association  not  a  party  to  the  action,  is  demurrable.     (Id.) 

i.  Habmlbss  Ebboe— Sustaining  Dsmubbxb  to  Cboss-ooicplaint. — 
The  sustaining  of  a  demurrer  to  the  cross-complaint  of  one  of  the 
defendants,  if  error,  is  harmless,  if  the  demurrer  of  another  party 
to  the  eross-complaint  is  overruled  and  all  the  issues  raised  by  the 
eroBS-eomplalnt  are  tried  and  determined.     (Id.) 

S.  Isbub  as  to  Inoobfobation  of  Plaintiff— Mattkb  of  Dkfbnsb— 
In  this  action  for  money  had  and  received  the  only  material  issue 
disclosed  by  the  record  is  whether  or  not  the  plaintiff,  known  by  the 
name  of  ''Sociedade  do  Espirito  Santo/'  is  incorporated;  but  this 
is  no  matter  of  defense,  and  if  it  were  it  could  be  settled  by  an 
examination  of  the  public  records.     (Id.) 

A.  NxdSBiTT  OF  Allegation  of  Ownebshif  of  Wbiting  Sued  upon.— 
In  an  action  on  a  written  obligation  made  to  the  plaintiff,  it  is 
unnecessary  to  allege  and  find  that  he  is  the  owner  and  holder 
thereof.     (Yellow  Jacket  etc  Co.  v.  Holbrook,  067.) 

7.  Want  of  Conbidebation— Buboen  of  Pboof— Finding.— If  in  sueh 
action  the  answer  alleges  want  of  consideration,  it  is  incumbent  upon 
the  defendant  to  prove  it;  and  if  he  offers  no  testimony  at  the  trial, 
it  is  proper  to  find  the  issue  for  the  plaintiff.     (Id.) 

8.  Amended  Oomplaint-~Suffic£enot  of  Affidavit  of  Sebvice.— An 

affidavit  of  service  of  an  amended  complaint  is  not  insufficient 
because  reciting  that  the  affiant  served  a  copy  of  the  amended 
complaint,  instead  of  stating  that  he  served  the  amended  complaint 
by  delivering  a  true  copy  thereof.  (Stovd  t.  North  Los  Angele* 
Development  Company,  729.) 

See  Claim  and  Delivery,  4,  5;  Contract,  11,  IS;  Corporation, 
2,  11,  14;  Damages,  8-5,  11,  18-16;  Ejectment,  1;  Eminent 
Domain,  1;  Insurance,  1,  2;  Landlord  and  Tenant,  1-6;  Negli- 
gence, 7-11,  19,  20,  24,  86;  Parties;  Quieting  Title,  2,  4;  Spe- 
cific Performance,  1,  9;  Statute  of  Limitations,  1,  4,  6. 
t4  0ml.  App.— 57 
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PLEDGE.    See  Corporations,  10-12;  Sale,  9,  10k. 

PLUMBERS.    See  Municipal  Corporationi,  ?-•• 

POLICE  POWER.    See  Automobile,  t. 

POSSESSION.    See  Ejectment,  1;  Spedile  Performanee,  %  h  ^l  ^•*' 
anej  in  Common. 

PRACTICE. 

1.  Nonsuit— Pbincipal  Object— Pointiko  Out  Bbfiots  or  Plaih- 

Tinr'B  Peoof. — One  of  the  chief  objects  subsenred  by  a  motion  for 
nonsuit  is  to  point  out  to  the  court  and  to  opposing  counsel  the 
specific  oversights  and  defects  in  the  plaintiff's  proof  of  his  ease; 
and  this  in  order  that,  as  to  the  latter,  he  may  supply,  if  possible, 
the  specified  deficiencies  in  his  proof.     (Sferlazzo  t.  Oliphant,  81.) 

2.  Duty  or  Court  to  Allow  Pluntifp  to  Sin>PLT  Missing  Pioof 
ON  Motion  fob  Nonsuit. — And  it  is  the  duty  of  the  court,  when 
the  attention  of  the  plaintiff  is  thus  called  to  defects  in  hit  proof, 
to  permit  him  to  supply  the  missing  evidence.     (Id.) 

See  Appeal;  Bill  of  Exceptions;  Costs;  Damages;  District  Court 
of  Appeal;  Evidence;  Execution;  Findings;  Instructions; 
Judgment;  Justice's  Court;  Mandamus;  New  Trial;  Pleading. 

PRINCIPAL  AND  AGENT.    See  Agency;  Broker* 

PROBATE  LAW.    See  Estates  of  Deceased  Persons. 

PROMISSORY  NOTE. 

1.  Pbomisb  to  Pat  Conditioned  upon  Patmsnt  not  Being  Midi  st 

Another. — An  instrument  reciting  a  consideration,  and  promising 
to  pay  a  specified  sum  on  a  certain  date  ''in  case  said  sum  shall  not 
hare  been  paid  at  said  time  by"  a  designated  third  person,  is  a 
promissory  note.  (Tellow  Jacket  Gold  and  Silver  Mining  Company 
T.  Holbrook,  687.) 

2.  Fraud  in  Inoeption — Burden  of  Proof  on  Indorses. — ^Upon  proof 
of  fraud  in  the  inception  of  a  promissory  note  the  burden  is  cast 
upon  an  indorsee  to  show  that  he  is  an  innocent  holder,  which  he 
may  do  by  showing  that  he  purchased  the  note  before  maturity  or 
from  an  innocent  indorser  for  value  in  the  usual  course  of  business. 
(Hall  V.  E.  W.  Wells  &  Son,  238.) 

t.  Indorsee  of  Overdue  Paper — Notice  of  Infirmitt. — ^An  indorsee 
of  overdue  paper  takes  it  with  notice  that  it  is  subject  to  some  de- 
fense, such  as  fraud,  illegality,  duress,  want  of  consideration,  oi 
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PB0MB9SOBY  NOTE  (Contiiiiied). 

•ome  other  infirmitj  arisiBf  out  of  the  traniactioB  in  which  th« 
paper  was  given.     (Id.) 

4.  lN8TAU<i£SNT  NoTS — Indoessment  Avtib  Onb  Installicxnt  Dtts. 

Ab  indorsee  of  an  initallment  note  after  one  installment  ii  dne  and 
unpaid  is  charged  with  notice  of  the  dishonor  of  the  entire  note  and 
of  the  maker's  equities;  the  infirmity  affects  every  installment  alike. 
(Id.) 

5.  FBAU9  AND  Want  of  Authobitt  im  Exbcotion  of  Notb — Suffi- 

dBNOT  OF  EviDENOB  TO  SHOW. — ^In  this  actioB  on  a  promissory  note 
by  an  indorsee  after  maturity,  the  evidence  is  sufficient  to  show  that 
the  execution  of  the  note  was  without  the  authority  of  the  maker 
and  was  induced  by  the  fraud  of  the  payee's  agent,  and  the  evidence 
is  not  sufficient  to  show  a  ratification  of  the  unauthorised  ezeention 
of  the  paper.     (Id.) 

6.  Agent's  Unauthobized  Acts — Ratuioation  by  Pbincipal— Pull 

Knowledge  of  Fact8.~A  ratification  of  the  unauthorized  act  of 
an  agent  in  executing  a  promissory  note  can  operate  only  after  full 
knowledge  of  the  facts.     (Id.) 

See  Oorporations,  i;  Parties;  Statute  of  Limitationsi  S. 
PUBLIC  LAND.    See  Ejectment,  2-^ 
PUBLIC  0FFICEB8.    See  Office  and  Officen. 
QUANTUM  MERUIT.    See  Mechanics'  Liene,  4. 

QUIETING  TITLB. 

1.  Action  to  Quiet  Title — Reliance  by  Plaintiff  on  Stbenoth  of 
Own  Title. — In  an  action  to  quiet  title  the  plaintiff  must  rely 
exclusively  on  the  strength  of  his  own  title,  not  on  the  weakness  of 
that  of  his  adversary.     (Klumpke  v.  Henley,  35.) 

S.  Each  Pabty  as  Actor  —  Necessity  of  Cross-complaint. — Each 
party  is  an  actor  in  such  suit,  a  crose-complaint  being  unnecessary, 
and  a  decree  quieting  his  title  is  awarded  to  the  one  establishing 
his  case.     (Id.) 

d.  Adverse  Claim  by  Cotenant — Ouster. — In  this  action  to  quiet 
title,  wherein  the  plaintiff  assarts  a  title  by  prescription  against 
his  cotenants,  the  evidence  fails  to  show  any  ouster,  or  to  establish 
the  essentials  of  adverse  possession,  upon  which  to  base  a  pre- 
scriptive title.     (Id.) 

4.  Pleading — Strikinc  Allegations  from  Complaint  —  Harmless 
Ebbob. — Error  in  striking  allegations  from  the  complaint  in  an 
BCtioB  to  quiet  title  is  net  prejudicial,  if  the  ease  is  tried  upon 
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QUEBTINO  TITLE  (Continued). 

the  theory  that  the  allegations  have  not  bees  stricken  otat  and  all 
the  evidence  that  could  be  admitted  thereunder  ia  admitted.     (Id.) 

5.  Judgment  DsTE&MiNiNa  Title — Ck)NCLnsivsNXSs. — A  judgment  in 

an  action  to  determine  conflicting  claims  to  real  estate  that  one 
of  the  parties  has  an  undivided  one-third  interest  in  the  property 
estops  him  and  his  successors  in  interest  from  asserting  title  to 
the  two-thirds  awarded  to  other  parties  bj  reason  of  anything  oc- 
curring anterior  to  the  judgment.     (Id.) 

6.  OXTTLAWED     MOBTOAGB — PATMBNT     AS     GONDITION     PBEGSDSMT     TO 

Quieting  Title. — The  rule  th&t  the  plaintiff  in  an  action  to  ^et 
title  must  pay  an  outlawed  mortgage  debt  as  a  condition  to  baying 
his  title  quieted  against  it,  has  no  application  to  a  plaintiff  who 
Is  not  the  original  mortgagor  and  does  not  elaim  ludar  such  mort- 
gage. (Id.) 
See  Costs. 

QUO  WABRANTO.    See  Beelamation  District,  8. 

BAILBOAD.    See  Ehninent  Domain,  1-18;  FUlse  Imprisonment,  1,  8,  8; 
Municipal  CorporationSi  1*6;  Negligence,  30-35. 

BAPS.    See  Criminal  Law,  107-167. 

BBCLAMATION  DISTRICT. 

1.  When  Amounts  to  Dx  Facto  Cobpokation. — The  reclamatiom  dis- 
trict involved  in  this  case  possesses  these  three  requisites  of  a  ds 
faeio  corporation:  a  charter  or  general  law  under  which  such  a  eor- 
poration  as  It  purports  to  be  might  lawfully  be  organized,  an  attempt 
to  organise  thereunder,  and  the  actual  nser  of  th«  corporate  fras- 
ehise.     (Jaques  t.  Board  of  Supervisors  381.) 

8.  Judicial  Notigi — Law  Under  Which  District  Organized.— 
Courts  take  judicial  notice  of  the  general  law  under  which  reclama- 
tion districts  may  be  organised.     (Id.) 

8.  Yaliditt  of  Beglamation  District  —  How  Qtjestionkd — Cnen- 
ORARi  OR  Quo  Warranto.— The  validity  of  the  organization  and 
legal  existence  of  a  reclamation  district  cannot  be  questioned  hj 
private  indiriduals  on  eertioraH  but  snly  by  the  state  on  quo  loor- 
rasiio.    (Id.) 

4.  Naturs  or  Bbolamatiok  Distriof— Pubuo  as  Distikouishid 
from  Private  Corforatiok.— A  reeUmation  district  is  a  publie, 
as  distinguished  from  a  private  eorporation.  It  acts  as  a  state 
agency  invested  with  certain  limited  powers  and  restricted  to  the 
doing  of  a  particular  work  public  in  its  naturs,  and  the  existence 
of  public  corporations  can  be  called  in  question  only  by  the  powsi 
from  which  they  derive  their  right  to  be,     (Id.) 
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5.  Action  to  Dsteeicins  Lxoalitt  or  Assxssmbnt— OyxutATiNO  of 
Benefitb. — In  «n  action  under  section  8493%  of  the  Political  Code 
to  detennine  the  validity  of  an  assessment  levied  bj  a  reclauLation 
district  for  the  construction  of  a  levee,  the  landowner  may  show 
in  defense  that  there  has  been  a  material  overrating  of  beneflta 
and  consequent  injuries  to  the  taxpayers,  whether  such  overrating 
is  the  result  of  fraud  or  negligence  on  the  part  of  the  commissioners. 
(Riverdale  Reclamation  District  No.  805  v.  Shimmin,  595.) 

6.  Question  or  BxNErrrs — Discbxtion  or  Commissionbbs  in  Dmm- 
iciNiNG. — But  in  the  application  of  this  rule,  the  statute  contem- 
plates that  considerable  discretion  shall  be  exercised  bj  the  commis- 
sioners in  the  determination  of  the  question  as  to  bsneflts  which 
will  accrue  to  the  several  tracts  of  land  included  in  the  district; 
and  that  whUe  an  arbitrary  assessment  cannot  be  levied,  the  jndg^ 
ment  of  the  commissioners  upon  the  assessment,  after  a  view  of 
the  lands  eontemplated  by  the  statute,  must  be  presumed  to  have 
been  the  result  of  a  consideration  of  all  the  elements  necessary  to 
a  just  apportionment  of  the  assessment.     (Id.) 

7.  Presumption  RiiisiD  bt  Section  8468  or  Politicil  Code — ^When 
Inapplicable. — The  presumption  raised  by  section  8463  of  the 
Political  Code  to  the  effect  that  the  assessment-list  of  the  commis- 
sioners or  a  certified  copy  thereof  is  prima  facie  evidence  of  the  mat- 
ters therein  contained,  and  that  such  assessment  was  levied  in  pro- 
portion to  benefits  to  be  derived  from  the  works  of  reclamation, 
may  under  some  circumstances  be  sufficient  to  support  a  finding  of 
the  propriety  and  equality  of  the  assessment,  but  where  the  com- 
missioners themselves  testify  directly  and  fully  as  to  the  method 
pursued  by  them  in  apportioning  the  charges  upon  the  land,  there  is 
no  room  for  the  play  of  the  presumption,  and  their  testimony  shoold 
be  looked  to  as  a  guide  to  what  th^  did.     (Id«) 

8.  Assessment  roB  Levee— Abbftbabt  Scale— Values  and  BENEnrs. 
If  the  commissioners  of  a  reclamation  district,  in  levying  an  assess- 
ment to  construct  a  levee,  arbitrarily  proceed  on  the  theory  that  no 
assessment  should  be  less  than  one  nor  more  than  ten  dollars,  and  do 
not  take  into  account  the  value  of  the  land  at  the  time  of  the  as- 
sessment and  its  probable  enhancement  from  the  construction  of  the 
improvement,  and  the  evidence  shows  a  wide  departure  in  the  result 
reached  from  the  proportionate  increase  in  the  respective  values  of 
the  various  tracts  of  land,  a  court  is  warranted  in  setting  aside  the 
assessment.     (Id.) 

9.  Mattebs  roB  Considebation  in  Letting  Assess mbniv—Pbiob 
Levees — Condition  or  Land. — In  levying  such  assessment  the  com- 
missioners should  take  into  consideration  the  levees  that  have  pre- 
viously been  constructed  and  their  relation  to  the  protection  of  the 
land  from  overflow,  and    they  should  also  take  into  consideration 
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azifltiiig  eonditioiis  of  the  land  as  thej  are  at  the  time  of  the  u»tm 
ment.     (Id.) 

10.  Yalxtx  or  Land — Considekation  of  Increasb  from  Imfrotsment. 

The  commissioneni  should  take  into  consideration  the  value  of  the 
land  at  the  time  of  the  assessment  as  contrasted  with  its  value  after 
the  completion  of  the  improvement;  and  the  value  is  either  the 
intrinsic  or  the  market  value,  but  there  is  no  way  of  determining 
the  intrinsic  except  bj  applying  the  test  of  the  market  value.     (Id.) 

11.  Difference  in  Value  of  Land  Before  and  After  iMPEOVEiiENT 
AS  Measure  of  Benefits. — One  method  of  ascertaining  the  propor- 
tionate benefits  to  the  land  from  the  levee,  is  to  determine  the  value 
of  the  land  before  and  after  the  improvement,  the  difference  being 
the  measure  of  the  benefit;  but  this  is  not  necessarily  the  only 
method.     (Id.) 

12.  Payment  bt  Part  of  Landownebs — ^Whether  Bars  SBmNO  Aside 
OF  Assessment. — The  fact  that  an  assessment  levied  by  a  reclama- 
tion district  has  been  paid  by  many  of  the  landowners  without  com- 
plaint, and  by  a  few  over  objection,  will  not  deter  a  court  from 
setting  aside  the  assessment,  if  its  inequalities  are  palpable  and 
important  and  it  would  be  a  gross  injustice  to  some  of  the  land- 
owners to  enforce  the  charges  as  made  by  the  commissioners.     (Id.) 

RIGHT  OF  WAY.    See  Tide  Lands,  8. 

RIPARIAN  RIGHTS.    8e«  Taxation,  2-^ 

SALE. 

1.  Breach    bt    Buyes^-Resali    of    Peopebtt— Damaois. — ^Where  ft 

purchaser  of  machinery  refuses  to  accept  it  when  shipped  to  him, 
and  the  seller  thereupon  resells  it  at  public  sale  without  notiee  to 
the  original  buyer,  the  amount  received  at  the  sale  is  not  eon- 
elusive  evidence  of  value  by  which  to  measure  the  damages  for 
which  such  buyer  is  liable.     (Meyer  v.  McAllister,  Id.) 

2.  Measure  of  Damages  to  Seller — Gods  Provision. — The  detriment 

caused  to  the  seller  by  the  buyer's  breach  of  his  agreement  in  such 
case  is  to  be  measured  by  subdivision  2  of  section  3311  of  the  Civil 
Code,  and  consists  in  the  excess,  if  any,  of  the  amount  due  from  the 
buyer  under  the  contract  over  the  value  to  the  seller.  (Id.) 
8.  Value  of  Property  to  Sellert— Evidence  of  Market  Valui. — 
Where  the  seller  in  his  action  for  damages  for  the  breach  of  the 
contract,  proves  the  resale  of  the  property  for  a  eertain  amount, 
on  the  theory  that  the  value  to  him  was  the  price  obtained  at  a 
sale  fairly  made  in  the  market  at  the  place  of  delivery,  the  buyer 
may  introduce  evidonre  that  such  market  value  was  double  the 
amount  realized  from  such  sale.     (Id.) 
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4.  Action  by  Sillee  foi  Amount  Dtji — Admission  ih  Answer. — 
Where,  in  an  action  by  tbe  seller  of  merchandise  to  recover  the 
•mount  alleged  to  be  due  on  account  of  the  sale,  the  plaintiff  has, 
as  against  the  general  denial  contained  in  the  answer,  made  out  a 
prima  fade  case,  the  defendant  is  in  no  position  to  complain  of 
a  finding  as  to  the  amount  fixed  as  owing  by  him,  based  upon  the 
sum  which  he  by  his  answer  has  admitted  to  be  true.  (Western 
Implement  Company  ▼.  Blodgett,  19.) 

0.  Breach  of  Warranty — Sale  or  Goods  to  Successor  in  Busi- 
ness— ^Damages. — In  such  case  no  damage  to  the  buyer  is  shown 
because  of  an  alleged  breach  of  warranty,  if  he  has  sold  all  the 
merchandise  in  question,  along  with  his  stock  in  trade,  to  his  sue- 
oessor  in  business,  and,  for  aught  that  appears  in  the  eTidence,  may 
hRTe  received  the  full  market  price  therefor.     (Id.) 

6.  Executory  Contract — Mortgage  of  Property  by  Buyer — Ef- 
fect ON  Bights  of  Seller. — The  mortgage  of  an  automobile  by  the 
purchaser  of  the  machine,  who  is  in  possession  under  an  executory 
contract  of  sale,  does  not  affect  or  derogate  in  any  manner  from 
the  seller's  ownership,  in  the  absence  of  any  element  of  estoppeL 
(Greene  v,  Carmichael,  27.) 

7.  Conditional    Sale — Creation    of   Lien    by    Buyer. — Conditional 

sales  are  fully  recognized  in  this  state,  and  it  is  well  established 
that  one  in  possession  under  such  a  contract  cannot  by  attempting 
to  sell  or  create  a  lien  upon  the  property,  impair  the  rights  or 
interest  of  the  owner.     (Id.) 

8.  Ownerships-Possession  of  Property  as  Evidence— Divestiturb 
of  Title. — Possession  of  personal  property  is  only  priina  facie  evi- 
dence of  ownership,  and  never  prevails  against  the  true  owner,  ex- 
cept with  reference  to  negotiable  instruments  and  whatever  comes 
under  the  general  denomination  of  currency.  This  is  in  accordance 
with  the  rule  that  no  one  can  be  divested  of  his  property  without 
his  consent,  nor  can  any  one  transfer  a  better  title  than  he  has 
himself.     (Id.) 

9.  Conditional  Sale — Pledge  of  Goods  by  Buysbt— Bight  of  Seller 
to  Beoover  from  Innocent  Pledgee. — ^Where  the  owner  of  a  dia- 
mond ring  sells  it  upon  the  statement  of  the  buyer  that  he  desires  to 
give  the  ring  to  his  wife,  and  upon  an  oral  agreement  that  the  buyer 
is  to  pay  up  his  old  account  with  the  seller  and  also  pay  a  certain 
sum  each  month  on  account  of  the  purchase  price  of  the  ring,  and 
in  case  of  his  failure  to  make  such  payments  to  return  the  ring  to 
the  seller,  and  thereafter  the  buyer  pledges  the  ring,  the  seller  can- 
not recover  the  property  from  the  pledgee  who  has  received  the  same 
in  good  faith  in  the  ordinary  course  of  business  and  for  value. 
(Badke  k  Company  v.  Hesthal,  493.) 
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10.  Dki^t  or  Sellsb  in  Assebtino  Rights  Aoaikst  Butxb'b 

Estoppel. — If  in  such  ease  the  seller  is  informed  hj  the  bajer  of 
the  pledge  of  the  ring  a  few  dajs  after  the  sale,  but  takes  no  action 
for  its  recovery  from  the  pledgee  for  several  months  thereafter,  he 
is  also  barred  from  making  recovery  under  the  rule  of  seetion  8543 
of  the  Civil  Code,  that  "when  one  of  two  innocent  person*  must 
suffer  by  the  act  of  a  third,  he  by  whose  aaflifenee  it  happened 
must  be  the  sufferer."     (Id.) 

11.  ABSXNGB    or    DiLIVXRT    AMD    CHAMOS    or     R>8SS8SI01I— PnsoHF- 

noN  or  I^UD  UPON  Cksditobs. — Where  one  havinf  eoatzol  and 
possession  of  personal  property  transfers  the  same,  the  tranafer 
is  conclusively  presumed  to  be  fraudulent  and  voidable  as  against 
his  creditors,  unless  accompanied  by  an  immediate  delivery  and 
followed  by  actual  and  continued  change  of  posseuion  of  the  thing 
transferred.     (Boss  v.  Thomas,  734.) 

12.  Chanok    or    Possxssion — What    OoNSTiTUTiSd — ^The  ehaoge  eos- 

templated  by  section  3440  of  the  Civil  Code  must  be  actual,  Tiable^ 
and  apparent,  and  such  as  to  give  to  the  pnbUe  evidMca  af  the 
claim  of  the  new  owner.     (Id.) 

13.  Writing — Whethxb  Obviates  Necessitt  roft  Ohanoi  ov  Ponw- 

siON. — A  mere  writing,  the  execution  of  which  is  unknown  eiceept  as 
between  the  parties  thereto,  in  the  abeenoe  of  an  aetnal  and  Tislblt 
change  of  possession,  will  not  satisfy  the  statute.     (Id.) 

14.  Tbansfeb  or  Personaltt  bt  Husband  to  Win — Whin  Fraud- 

ulent AS  TO  Creditobs. — ^Where  a  man  transfers  personal  property 
by  bill  of  sale  to  his  wife,  but  neither  of  them  do  anything  to 
acquaint  the  public  with  the  transaction,  and  they  both  eontinns 
to  perform  the  same  duties  and  apparently  occupy  the  same  rtlft- 
tion  to  the  business  with  which  the  property  is  oonnected,  and  thsre 
is  no  actual  change  of  possession,  the  sale  is  fraudulent  and  Toid* 
able  as  against  the  creditors  of  the  husband.     (Id.) 

15.  Conditional  Sales — ^Retention  or  Title  in  Sbu^eb  Ama  De- 

livery— Validitt. — Conditional  contracts  of  sale  of  personal  prop- 
erty, whereby  possession  is  delivered  to  the  buyer  while  the  titis 
remains  in  the  seller,  are  recognized  by  the  law.     (Id.) 

16.  Wbonofol  Attachment  —  Conversion — Measure  or  DAMAaEB^— 

Wliere  personal  property  has  been  sold  under  a  conditional  oontraet 
reserving  title  in  the  seller,  an  attachment  of  the  proper^  for  the 
debts  of  the  buyer  constitutes  a  conversion  as  against  the  seUer,  and 
his  damages  are  measured  by  section  3336  of  the  Civil  Code.     (Id.) 

17.  Evidence— Parol  Affectinq  Contract  foe  Sale  or  Business  and 

GoodwilXk — Where  the  owner  of  a  milk  business  ezeeated  a  blU 
of  sale  of  the  vehicles  and  other  tangible  property  connected  there- 
with, this  does  not  preeluds  him  from  proving  by  parol  a  sepaials 
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eontemporaneouB  agreement  wherebj  the  buyer  agreed  also  to  pnr- 
ehase  the  goodwill  represented  bj  the  milk  route  for  an  additional 
sum.     (Webber  ▼.  Smith,  51.) 

18.  Intention  to  Put  Contraot  in  Wbiting — ^Failubs  to  Gabbt  Out.— 

And  the  fact  that  the  parties  intended  to  reduee  such  parol  agree- 
ment for  the  sale  of  the  goodwill  to  writing,  but  failed  to  do  so, 
does  not  affeet  the  TaHdity  of  the  agreement  nor  plaee  it  in  the 
light  of  an  incomplete  transaction.     (Id.) 

19.  Bbbach   of   Contbact— Accrual    or  Oausx   of   Action. — If  the 

buyer  of  the  goodwill  agreed  to  give  his  promissory  note  for  the 
purchase  price,  but  afterward  failed  and  refused  to  execute  tha 
note  by  repudiating  the  obligation  which  it  was  to  coyer,  the  seller 
may  enforce  his  demand  for  the  purchase  price  at  once  upon  such 
repudiation.  It  then  becomes  immaterial  whether  the  note  was  to 
have  been  made  payable  on  demand  or  within  a  reasonable  time. 
(Id.) 

SETOFF.    See  Corporation,  12. 

SPECIFIC  PBBFOBMANCB. 

1.  Specific  Pebfobicancb  of  Contract  to  Sell  Realty — Suffioibnct 
of  OoicFLAiNT— Necessity  of  Alleging  Written  Contract.— In  an 
action  by  the  vendee  of  a  one-sixth  interest  in  a  mine  for  specific 
performance  of  the  contract  oi  sale,  the  absence  in  the  complaint 
of  an  allegation  that  the  contract  is  in  writing  is  not  fatal;  it  will 
be  presumed,  if  necessary,  that  the  contract  is  written.  (McGinn  v. 
WiUey,  308.) 

2.  Statute  of  Frauds — Part  Performance  of  Oral  Contract. — A 
parol  agreement  to  purchase  an  interest  in  a  mine  is  taken  out  of 
the  operation  of  the  statute  of  frauds  by  the  vendee  paying  part 
of  the  purchase  price,  taking  possession  of  the  mine,  and  perform- 
ing labor  and  making  improvements  therein.     (Id.) 

8.  Subsequent  Sale  by  Vendor — ^Remedy  of  Vendee. — If  the  vendor, 
after  making  such  parol  agreement,  sells  the  property  to  a  third 
person  and  promises  to  account  therefor  to  the  vendee,  the  vendee, 
in  his  suit  for  specific  performance,  may  recover  the  amount  re- 
ceived by  the  vendor  on  account  of  such  sale.  He  is  not  required 
to  bring  a  separate  action  to  recover  such  money.     (Id.) 

i.  Parol  Contract  to  Convey — Part  Performance — Review  on  Af- 
PEAL. — Where  there  has  been  a  part  performance  of  an  oral  con- 
tract to  purchase  an  interest  in  a  mine,  and  the  trial  court,  in  an 
action  by  the  vendee  for  specific  performance,  has  decreed  the  com- 
plete execution  of  the  agreement,  an  appellate  court  should  not 
interfere  unless  it  appears  clearly  that  the  decision  is  inequitable 
and  unjust     In  the  case  at  bar  it  cannot  be  said  that  the  court 
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SPECIFIC  PEBFOBMANCE  (Continued). 

Mow  was  not  entirelj  warranted  in  exacting  of  the  defendant  A 
compliance  with  hia  contract.     (Id.) 

5.  CONTBAOT  BY  OOTBNANT  TO  OONVBT— NKCKSSITT  OF  EXCLUSIVI  POS- 

SESSION.— ^Where  a  tenant  in  common  in  a  mine  makes  a  parol 
agreement  to  conyej  his  undivided  interest,  it  is  not  necessary  that 
he  should  deliyer  exclusive  possession  of  th0  mine  to  the  vendee 
in  order  to  render  possession  an  effective  circumstance  in  decreeing 
specific  performance  in  favor  of  the  vendee.  It  is  enough  that  the 
vendee  is  substituted  in  the  use  and  06eupan<7  of  the  property  for 
the  vendor.     (Id.) 

6.  Possession  of  Ysndeb— Bulb  That  It  must  be  Exclusivx.— The 

rule  that  under  an  oral  contract  to  purchase  realty  the  vendee  must 
be  in  possession  of  the  property  in  order  to  have  specific  perform- 
ance, requires  no  more  than  that  his  possession  shall  be  excIusiTe 
of  the  possession  of  the  vendor.     (Id.) 

7.  Defense  to  Action — Sale  bt  Vendor  to  Third  Pxbson. — ^In  aa 

action  by  a  vendee  for  specific  performance  of  a  contract  to  sell  an 
interest  in  a  mine,  it  is  no  defense  that  the  vendor,  after  making 
the  contract  with  the  vendee,  sold  the  property  to  third  persons, 
if  he  has  not  thereby  completely  divested  himself  of  the  legal  titie. 
(Id.) 

8.  Novation — Insufficiengt  of  Evidence  to  Show  Substitution  of 

Agreement. — The  evidence  in  this  action  by  a  vendee  for  specifie 
performance  is  sufficient  to  sustain  the  finding  of  the  trial  court 
that  the  contract  upon  which  the  plaintiff  relied  was  not  superseded 
by  another  agreement,  and  was  not  intended  to  eonstitute  a  no- 
vation.    (Id.) 

9.  Pleading  Novation — New  Matter  of  Defense. — ^Novation  is  ntfw 

matter  of  defense,  in  the  nature  of  release  or  discharge,  whieh  must 
be  specially  pleaded.     (Id.) 

STATUTB. 

1.  Title  of  Act— Purpose  of  Constitutional  RsQuntSMKNTS.—The 
reason  underlying  the  insertion  of  the  provision  in  the  constitution 
that  every  act  shall  embrace  but  one  subject,  which  subject  shall 
be  expressed  in  its  title,  was  to  prevent  legislative  abuses  or  the 
passage  of  acts  bearing  misleading  and  deceitful  titles  which  give 
no  indication  of  the  matters  contained  therein.  (Hunt  v.  Manning, 
44.) 

£.  Comprehensive  Title — ^Matters  Germane  to  General  Subjecpt. — 
Such  provision  was  never  intended  to  prevent  a  legislature  from 
treating  all  the  various  branches  of  the  same  general  subject  In 
one  law,  or  from  inserting  in  a  single  act  all  the  legiaUktion  gemuuM 
to  the  general  subject.     (Id.) 
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STATUTE  (Continued). 

S.  Statutory  Construction — Purposr  of  Enactmsnt. — In  tearebinf 
for  and  declaring  the  legislative  intent  of  an  ambiguous  statute, 
courts  are  not  restricted  to  that  construction  which  will  giye  only 
a  literal  effect  to  everj  word  and  phrase  appearing  hy  the  letter  of 
the  law,  but  maj  rightfully  resort  to  a  consideration  of  the  purpose 
to  be  accomplished  by  the  enactment  of  the  statute.  Therefore 
when  a  suggested  construction  of  a  statute  in  any  given  case  neces- 
sarily involves  a  decided  departure  from  what  may  be  fairly  said 
to  be  the  plain  purpose  of  the  enactment,  such  construction  will  not 
be  adopted  to  the  exclusion  of  a  possible,  plausible  interpretation 
which  will  promote  and  put  in  operation  the  legislative  intent 
(Borger  v.  Connecticut  Fire  Ins.  Co.,  696.) 

4.  Beason    and    Spirit   of   Act — Avoidino    Intxrpretatiom    Imoon- 

8ISTENT  With. — In  the  presence  of  a  patent  ambiguity  eourts  must, 
in  construing  a  statute,  reject  an  interpretation  which,  if  followed, 
would  lead  to  a  conclusion  dearly  inconsistent  in  iti  eonsequeneea 
with  the  reason  and  spirit  of  the  statute.     (Id.) 

See  Street  Assessment,  l-4» 

JTATUTE  OP  FRAUDS. 

1.  Estoppsl  to  Uros  After  Part  Ferformanoi  of  Oral  Aorebmsnt. 
Where  it  is  clearly  and  unequivocally  made  to  appear  that  there 
has  been  a  performance  by  one  party  to  an  oral  agreement  required 
by  statute  to  be  in  writing,  under  such  circumstances  as  to  make  it 
inequitable  to  allow  the  other  party  receiving  the  benefit  thereof 
to  repudiate  the  contract  on  the  ground  that  it  is  not  in  writing, 
he  is  estopped  from  doing  so.     (Heffernan  v.  Davis,  295.) 

5.  Lease — Action  for  Rent— Estoppel  of  Tenant  to  Urge  Statuts 
OF  Frauds. — Where  a  tenant  enters  into  and  holds  possession  of 
land  under  a  lease  which  is  invalid  under  the  statute  of  frauds 
because  not  signed  by  him,  he  is  estopped  to  aver  its  invalidity  ia 
an  action  on  the  lease  for  rent     (Id.) 

See  Specific  Performance,  2. 

STATUTE  OF  LIMITATIONa 

1.  Failure  to  Plead  in  Action  on  Note— Findino  as  to  Bar  of 
Cause. — A  finding  in  an  action  on  a  promissory  note  that  the  cause 
of  action  is  barred  by  the  statute  of  limitations,  when  the  statute 
has  not  been  pleaded,  is  reversible  error.  (United  Statea  National 
Bank  of  Los  Angeles  v.  Jones,  514.) 

t.  LnciTATioN  OF  Actions— Computation  of  Tiicr— Exclusion  of 
Day  of  Maturity  of  Obugation. — In  computing  the  time  eonsti- 
tuting  the  period  embraced  within  the  statute  of  limitations,  the 
day  of  the  maturity  of  the  obligation  sued  upon  should  be  < 
(Fiist  National  Bank  of  Long  Beach  v.  Ziegler,  508.) 
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STATUTE  OF  LIMITATIONS  (OontiniMd). 

8.  Pbomissobt  Nora— Oomfutation  of  Fduod  op  Limitation. — Am 
action  on  a  promissoiy  note  dated  Aprfl  12,  1908,  and  made  pajable 
<*on  demand  after  date,*  eommeneed  on  the  twelfth  daj  of  April, 
1912,  ia  not  barred  by  the  f onr-jear  statute  of  limitationfl,  fraetiona 
of  daji  not  being  considered  and  the  daj  of  maturity  (assomed  to 
be  the  daj  of  the  making  of  the  note)  being  ezeladed  in  eompnting 
the  period  of  limitation.     (Id.) 

4.  Ambndmint  or  Compuont.— Where  the  complaint  in  an  action  to 
recover  for  wrongful  death  fails  to  allege  that  the  deceased  left  aaj 
heirs,  and  a  demurrer  thereto  is  sustained,  an  amended  complaint, 
not  purporting  to  contain  a  new  cause  of  action,  but  merely  showing 
that  the  deceased  left  surviving  him  a  widow  as  his  heir,  may  be 
filed  after  the  statute  of  limitations  has  run  against  the  cause  of 

.  action.     (Barr  v.  Southern  California  Edison  Ck>.,  22.) 

5.  AicxNDiD  Compuont— Relation  to  Tiicx  or  Gommxnoimsnt  op 

Action. — ^Where  there  is  no  attempt  to  state  a  new  cause  of  action 
in  an  amended  complaint,  but  merely  the  addition  of  matters  es- 
sential to  make  the  original  cause  of  action  complete,  the  amend- 
ment, though  made  after  the  expiration  of  the  period  of  limitation, 
relates  back  to  the  time  of  the  commencement  of  the  action.     (Id.) 

STOCK  AND  STOCKHOLDEB&    See  Corporation. 

STREET  ASSESSMENT. 

1,  Strhbt  Law — Title  op  Act — Suppichnct  WirHW  Oonstitutional 

RKQUiBiMXNTS.->The  title  of  the  Street  Law  (Stats.  1907,  p.  808)  as 
"an  act  to  provide  for  work  upon  the  public  roads,  streets,  avenues, 
boulevards,  lanes  and  alleys  not  within  the  territory  of  incorporated 
cities  or  towns;  for  the  incidental  establishment  of  grades  thereof; 
for  the  construction  therein  or  thereon  of  sidewalks,  sewers,  mam- 
holes,  bridges,  cesspools,  gutters,  tunnels,  curbing  and  crosswalks; 
for  the  issue  of  bonds  representing  the  oost  and  expenses  thereof; 
for  a  special  fimd  derived  in  part  from  the  county  road  fund  and 
in  part  by  special  assessment  upon  a  district,  and  for  the  estab- 
lishment of  such  districts,"  sufficiently  expresses  the  objects  to  be 
accomplished  by  the  legislation  and  answers  the  requirements  that 
every  act  shall  embrace  but  one  subject,  which  subject  shall  be 
expressed  in  its  title.     (Hunt  v.  Manning,  44.) 

2.  Mattsrs  Qebmanb  to  Subject,  bttt  not  Speoipicallt  Mentiond 
IN  Title. — The  matters  of  oiling  and  paving  the  surface  of  streets, 
etc.,  while  not  specifically  mentioned  in  the  title  of  ioeh  act,  are 
strictly  germane  to  the  general  subject  of  the  act  as  first  expressed 
in  the  title.     (Id.) 

8.  WoBos  OiviNo  Qbnebal  Scope  op  Act  abb  not  Rbstbictbd  bt 
Othbb  Specipio  TEEM8.~Tbe  words  in  the  first  part  of  the  title 
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8TBEET  ASSESSMENT  (Continued). 

giving  general  scope  to  the  act  are  not  limited  bj  the  iQbseqnent 
terms  of  particular  description;  the  latter  are  used  in  amplification 
of  the  meaning  of  the  general  clause,  not  in  restriction  or  limitatlom 
of  it  (Id.) 
4.  EJU8DXM  GzNzais  —  Bulk  Inappuoabul — The  role  of  gjuidem 
generis,  which  merelj  requires  that  where  general  and  special  terms 
of  definition  are  emplojed,  all  relating  to  the  same  things,  the 
special  terms  limit  and  make  certain  the  general  ones^  is  not  a^ 
plicable  in  construing  the  title  to  an  act     (Id.) 

6.  ESTABUSHMXHT    OF    A88XS81CXNT     DISTRICT — ^BSNXFITS     PROM    IX« 

PROYKMKNTS — PBISUICPTION    IN     FAVOB    OP    AOTB    OP    OPPI0EB8.— 

Where  a  street  law  does  not  provide  that  in  determining  the 
boundaries  of  the  assessment  district  the  board  of  supervisors  shall 
include  only  property  which  it  is  considered  will  be  benefited  by 
the  work,  the  presumption  of  good  faith  and  fair  action  that  ac- 
companies the  acts  of  public  officers  will  be  indulged,  and  it  must 
be  assumed  that  the  board  properly  eoneidered  and  determined  all 
the  property  included  within  an  established  district  would  be 
benefited.  (Id.) 
e.  Stkbxt  Impbovxmsnt^-Daicaob  to  Abuttino  Owndl— Ordinarily 
it  must  be  assumed  that  an  abutting  property  owner  will  not  snffer 
damage  different  from  that  common  to  all  of  such  owners  by  reason 
of  the  improvement  of  the  street;  but  if  he  can  show  such  damage, 
which  is  classed  as  indirect  or  consequential,  he  will  bo  entitled 
to  his  action  therefor.     (Id.) 

7.  Ck>NTEAGT  pon  Stbot  Work — Sproipioations  as  to  Disposition 

OP  Wasts  Material. — A  provision  in  a  contract  for  the  improve- 
ment of  a  street  that  whenever,  in  the  opinion  of  the  engineer,  it 
is  necessary  to  waste  excavated  material  outside  of  the  lines  of 
the  streets,  the  contractor  shall  move  such  waste  material  to  placet 
outside  the  street,  and  spread  the  same  in  a  workmanlike  manner 
does  not  invalidate  the  contract  on  the  theory  that  the  cost  of  the 
work  may  thereby  be  materially  increased  and  bidders  influenced 
to  fix  the  cost  at  a  higher  amount  than  they  otherwise  would.     (Id.) 

8.  Discharge  op  Employees   pob   Improper   Work-— Spscipioations 

Requirino. — A  provision  in  such  contract  which  requires  that  em- 
ployees of  the  contractor,  who  fail  to  perform  their  work  in  ac- 
cordance with  the  specifications,  shall  be  discharged,  does  not  inject 
an  element  of  uncertainty  Into  the  matter  of  the  performance  of 
the  contract  which  may  prevent  bidders  from  bidding  intelligentiy, 
or  result  In  increasing  the  cost  of  the  work.     (Id.) 

8TBEBTS,  ROADS,  AND  HIGHWAYa    See  Municipal  Oorporatioai^ 
1-4. 
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SUPERIOB  OOUBT.    See  Broker,  12,  It;  Crimiaal  Law,  4B,  50;  Judg- 
ment, 1. 

8UBETY. 

SuBKTTSHip— DuTT  OF  Cbkditob  Towabd  Sxtkeths— Good  Faith  amp 
Pbotbgtion. — It  is  the  dot/  of  a  creditor  to  act  in  the  utmost 
good  faith  toTfard  his  tnreties,  and  lo  far  as  he  ean  eonsistentlj  with 
the  securitj  of  his  own  rights,  protect  the  interests  of  the  sureties 
as  well  as  his  own«     (Elj  ▼.  Liseomb,  224.) 

Set  Gaim  and  DeliTery,  1,  8;  Damages,  5,  ^ 

TAXATION. 

1.  CoNSTrruTioNAL  LiHiTATioNS — Abusb  ot  Powsb* — 8o  Tast  Is  the 
power  of  taxation  and  so  readily  does  it  yield  to  passion,  excite- 
ment, prejudice,  or  private  schemes,  and  so  frequently  is  its 
execution  committed  to  incompetent  hands,  that  any  stretch  of 
power  on  the  part  of  the  legislature  which  authorises  the  tax,  or  of 
the  ministerial  officers  who  lery  or  execute  it,  should  be  unhesitat- 
ingly opposed  and  condemned.  (Spring  Valley  Water  Company  ▼. 
County  of  Alameda,  278.) 

2.  RxPABiAN  Biohts — Inolubion  ot  Absbssmknt  OF  Lakd.— Bipariam 
rights,  being  rights  and  privileges  appertaining  to  the  riparian 
land,  seetiom  1617  of  the  Political  Code  contemplates  their  inclusion 
in  the  assessment  of  the  land,  and  it  must  be  assumed,  nothing  ap- 
pearing to  the  contrary,  that  the  assessor  has  pursued  this  course; 
If  he  does  not  thus  intend  to  include  the  value  of  the  riparian 
rilghts,  in  assessing  the  land,  il  should  so  appear  in  his  sssesnmewt. 
(Id.) 

t.  DovKM  Taxation— BiFABDLH  Lanm  and  Biohts.— The  assessment 
of  riparian  lands  to  one  person,  without  any  intention  appearing 
to  exclude  therefrom  the  appurtenant  riparian  rights,  and  the  assess- 
ment of  such  rights  to  another,  constitutes  double  taxation  within 
the  prohibition  of  the  constitution  and  the  Political  Code.     (Id.) 

4.  ASSKSSMXNT  OF  PROPERTY — SUFFICIENCT  OF  DESCRIPTION. — ^A  de- 
scription in  an  assessment  of  riparian  rights:  "In  Washington 
township,  said  county:  Biparian  rights.  The  right  to  take,  divert 
and  use  water  from  Alameda  Creek  and  its  tributaries,"  is  insuf- 
ficient to  impart  validity  to  the  tax  under  section  3650  of  the  Polit- 
ical Code.     (Id.) 

6.  Becx)rd  of  Assessment — Parol  Evidence  to  Yart. — Parol  evi- 
dence is  not  admissible  to  vary  or  affect  the  written  record  of  an 
assessment.     (Id.) 

6.  Assessment  of  Biparian  Bights. — Judgment  affirmed  on  the 
authority  of  Spring  VaUey  Water  Company  v.  County  of  Alameda, 
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TAXATION  (Contiiiiied). 

anU,  p.  278.     (Spring  Yall^  Wftte  Gompaaj  t«  County  of  Ala- 
meda, 804.) 

See  Tenants  in  Common,  8. 

TENANTS  IN  COMMON. 

1.  PusuMPTiON  OF  CoNTiNUANOB. — The  ttaUu  of  cotenancy,  Hke  other 
conditions,  is  subject  to  the  presumption  that  it  continues  as  long 
as  is  usual  with  things  of  that  nature.     (Elumpke  t.  Henley,  85.) 

8.  Possession  of  Cotenant— Pbxsumption  —  How  Oviboome— Ad- 
▼lESB  Holding. — ^The  possession  of  one  cotenant  is  presumed  to  be 
the  possession  of  all,  and  this  presumption  ean  be  OTorcome  only 
by  showing  that  the  hostile  intent  of  one  is  clearly  manifested 
and  is  brought  home  to  alL  The  presumption  is  not  OTorcome  by  a 
showing  merely  that  one  tenant  has  failed  to  recognise  the  rights 
of  his  cotenant.  To  accomplish  this  result  the  possession  of  the 
tenant  must  be  with  the  intent  to  hold  adversely,  and  it  must  ap- 
pear that  such  intent  has  been  indicated  by  acts  calculated  to  ex- 
clude the  complainants  from  all  participation  as  tenants  in  eommon. 
(Id.) 

8.  Taxes— Paticxnt  bt  Ootsnant— Stebnothenino  Title. — Since  it 
is  the  duty  of  a  cotenant  to  pay  the  taxes  on  the  common  prop- 
erty, he  cannot  strengthen  his  title  as  against  his  co-owners  by 
permitting  the  taxes  to  become  delinquent,  and  afterward  redeem- 
ing the  property.     (Id.) 

See  Quieting  Title,  8;  Speeiflle  Performance,  6. 

TIDE  LANDS. 

1.  Natioabls  Watebs — Obdinabt  High  Watib  Mabk — ^Mbaninc  of 
EzPBBssiON.— By  "ordinary  high  water  mark"  is  meant  the  limit 
reached  by  the  neap  tides,  that  is,  those  tides  which  happen  be- 
tween the  full  and  change  of  the  moon  twice  in  every  twenty-four 
hours.  The  expression  does  not  refer  to  the  limit  that  the  monthly 
spring  tides  reach,  tides  which  occur  only  at  the  full  and  the 
change  of  the  moon.  (Forgeus  y.  County  of  Santa  Cruz,  193.) 
8.  Eyidencb  as  to  Boundabies — High  Waivb  Mabk. — In  this  action 
inTolving  the  ownership  of  land  fronting  on  Monterey  Bay  near 
Twin  Lakes  in  Santa  Cms  County  and  lying  south  of  the  highway 
known  as  the  East  Cliff  Drive,  the  evideuce  does  not  support  the 
conclusion  of  the  trial  court  that  the  northern  limit  of  ordinary 
high  water  in  Monterey  Bay  is  as  far  north  as  the  southern  bound- 
ary line  of  such  drive,  but  rather  that  such  water  mark  lies  some 
two  hundred  and  fiftj  feet  south  of  tho  southern  boundary  of  the 
driva.    (Id.) 


Digitized  by  LjOOQ  IC 


912  TiMB,  Computation  ov. 

TIDE  LANDS  (Continued)  • 

3.  Grant  vob  Hiohwat— Bipabian  Estats  or  Gbantob— AoouBnoHS. 
A  grant  of  a  right  of  waj  over  land  fronting  a  baj  to  a  county 
for  purposes  of  a  highway  does  not  impair  the  grantor'i  riparian 
right  or  estate  and  entitle  the  county  to  accretions  to  the  land. 
And  the  fact  that  the  accretions  are  due  to  the  act  of  the  county 
in  raising  the  roadbed  along  the  right  of  way  does  not  secure  to 
the  county  the  right  to  the  alluvion  as  an  addition  to  its  right  of 
,  way.  The  alluvion  is  an  accession  to  the  fea^  not  to  tho  easemawt. 
(Id.) 

TIME,  COMPUTATION  OF.    See  Statute  of  LlmitationSp  %  Z. 

TBUST.    See  Corporations^  ie-18;  Partnerdiip,  5,  61 

USE  AND  OCCUPATION.    See  Landlord  and  Tenant,  1. 

VBNDOE  AND  VENDEE. 

1.  SUBSGBIFTION  BT  YbNDOB  TO  StBBKT  WiDXNINO  PUKI>— PaTMBHT  Wt 

YxNDXB. — A  promise  by  a  yendor  of  city  lots  to  subscribe  a  certain 
amount  to  a  fund  for  widening  streets  and  to  pay  the  same  from 
funds  recMyed  of  the  yendee  on  account  of  the  sale  of  the  lots,  does 
not  authorize  the  vendee  to  make  the  payment  into  the  subscription 
fund,  prior  to  or  independently  of  the  closing  of  the  transaction  for 
the  sale  of  the  lots.     (Sessions  y.  Miller,  13.) 

2.  YOLUNTABT      PaYMEKT    BT     YlNDKB  —  BlGHT     TO     BBOOVm      fBOM 

Yendob. — And  if  the  vendee  makes  such  payment,  he  cannot,  on  tho 
yendor  failing  to  make  clear  title,  recover  from  the  vendor  the 
amount  so  paid.  Such  payment  is  a  voluntary  payment,  made  by 
the  vendee  in  the  name  of  the  vendor,  for  a  purpose  which  may 
have  been  beneficial  to  the  vendor,  but  which  baa  not  gono  to  satisfy 
any  legal  liability  on  his  part.     (Id.) 

See  Broker;  Specific  Performanoa. 
YENUE.    See  Place  of  Trial 

WAGES. 

L  Repudiation  bt  Ohi  Pabtt—Rioht  to  Withdbaw  Monbt.— Where 
a  party  to  a  wager  of  money  or  property  upon  the  result  of  a 
certain  event  disaffirms  or  withdraws  from  the  same  bef oxe  the  event 
has  happened,  he  ordinarily  will  be  entitled  in  law  to  a  return  of 
his  money  or  property.     (Matthews  v.  Lopus,  63.) 

8.  BsT  on  Wbbstuno  Contbst — Act  Denounobo  bt  Pbnal  Oodb. — 
But  where  the  wager  is  pronounced  a  crime  by  statute,  as  in  the 
case  of  a  wager  on  a  wrestling  contest,  a  party  thereto  cannot  re- 
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WAGEB  (Contiiified). 

eoTer  liii  monej  from  th«  Btakeholder,  althoagli  the  eontest  ii  stopped 
before  its  completion  and  thereupon  tneh  party  repudiates  the  trana- 
action  and  demands  the  return  of  the  monej.     (Id.) 

8.  Whxn  a  OoMPLEn  CEiMB.~The  mere  aet  of  making  sueh  a  irnger 
was  a  complete  erime,  and  the  transaction  was  void  from  its  incep- 
tion and  not  the  subject  of  disaffirmance  or  withdrawaL     (Id.) 

4.  8TAKBH0LDIB  AS  AiDiR  AKD  Abittob. — ^Not  oulj  was  the  act  of 
the  party  in  placing  the  wager  a  misdemeanor,  but  also  that  of  the 
stakeholder  in  receiving  it,  since,  bj  accepting  and  retaining  the 
wager,  he  became  an  aider  and  abettor  in  tiie  consummation  of  the 
crime,  or  thus  encouraged  its  commisdon.     (Id.) 

WATEB  AND  WATEB^BIGHT&    See  Taxation,  2-tt. 

WITNESa    See  Criminal  Law,  20-85,  58,  59,  lOt. 


WBIT  OF  REVIEW.    See  Oertioraii 
84  OaL  App.- 
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